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THE    SUPREME    COURT 


OF     THE 


STATE  OF  ILLINOIS. 

OF    CASES     ARGUED    AT 

APKIL   TEEM,    1862,  'AT    OTTAWA 


George  Bass,  Plaintiff  in  Error,  v.  The  Chicago, 
Burlington  and  Quincy  Bailroad  Company,  De- 
fendants in  Error. 

ERROR  TO  BUREAU. 

Railroad  companies  should,  in  the  exercise  of  their  functions,  adopt  such  pre- 
cautions as  will  prevent  damage  to  the  property  of  persons,  by  the  escap- 
ing of  fire  from  locomotives;  and  they  may  be  guilty  of  negligence,  and 
answerable  therefor,  if  injury  ensues  from  fire  so  escaping. 

It  is  negligence  in  a  railroad  company,  to  permit  vegetation  to  grow  upon  its 
right  of  way,  so  that  cattle  may  be  concealed  from  view. 

This  was  an  action  on  the  ease,"  brought  by  Bass ;  the  de- 
claration was  substantially  as  follows: 

First  count  sets  out  that  on  3rd  September,  1859,  at  said 
county,  plaintiff  was  the  owner  of  300  bushels  of  wheat  in 
stacks,  on  his  farm  in  Berlin  township.  That  defendant  was 
then  and  there  the  owner  of  a  railroad  leading  from  Chicago  to 
Burlington  and  Quincy,  and  running  through  plaintiff's  said 
farm,  and  within  forty  rods  of  said  wheat  stacks.  That  defend- 
ant was  also  the  owner  of  a  strip  of  fifty  feet  of  ground  on 
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eacli  side  of  railroad  track;  that  said  strip  of  land  nearest  to 
the  said  wheat  stacks  was,  by  defendant,  suffered  to  be  covered 
with  dry  grass,  which  came  in  contact  with  stubble  in  adjacent 
held  of  plaintiff,  in  which  said  wheat  stacks  were  then  stand- 
ing. That  defendant  was  also  then  the  owner  of  a  train  of 
cars  and  locomotive,  in  charge  of  the  servants  of  defendant. 
That  said  locomotive  and  cars  were  then  and  there  moved 
along  said  railroad  in  charge  of  said  servants  through  plain- 
tiff's said  farm,  and  through  the  carelessness,  negligence  and 
want  of  care  of  said  servants,  so  having  said  engine  in  charge, 
the  iire  was  by  them  then  and  there  suffered  to  communicate 
from  the  said  locomotive  to  the  said  dry  grass,  and  from  thence 
to  said  stubble  in  the  said  field  of  the  plaintiff,  (in  which  said 
wheat  stacks  then  were,)  and  then  and  there  whilst  said  fire 
was  yet  burning  in  said  grass  and  stubble,  and  before  tjie  same 
had  communicated  to  said  stack,  twenty  other  servants  of  de- 
fendant, employed  in  repairing  the  track  of  said  railroad,  were 
then  on  said  strip  of  land  very  near  to  the  said  fire  so  burning 
as  aforesaid,  and  said  last  mentioned  servants  were  then  and 
there  notified  that  said  fire  was  communicated  from  said  loco- 
motive, and  were  then  and  there  requested  to  extinguish  the 
same,  and  save  said  wheat  stacks  from  destruction  by  said  fire. 
That  said  last  mentioned  servants,  from  the  time  they  were  so 
notified,  could  with  little  exertion  have  put  out  said  fire,  and 
saved  the  said  wheat  stacks,  and  that  it  was  then  and  there 
their  duty  to  have  done  so,  yet  the  last  named  servants  of  de- 
fendant, well  knowing  the  premises,  then  and  there  carelessly 
neglected  and  refused  to  extinguish  the  said  fire,  or  to  make  any 
effort  thereto,  but  then  and  there  carelessly  and  negligently  suf- 
fered the  said  fire  to  pursue  its  course  through  said  grass  and 
stubble,  and  to  communicate  to  said  wheat  stacks  of  the  plain- 
tiff, whereby  the  said  wheat  stacks  were  totally  consumed,  and 
lost  to  the  plaintiff. 

The  second  count  contains  substantially  all  the  allegations 
contained  in  the  said  first  count,  with  these  additional  aver- 
ments :  that  immediately  after  said  fire  had  communicated 
from  said  locomotive  to  sai  1  dry  grass  and  stubble,  and  whilst 
said  servants  of  defendant  (in  employ  of  defendant  repairing 
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said  railroad)  were  very  near  to  said  fire,  and  before  the  same 
had  commnnicated  to  said  wheat  stacks,  that  one  Belden  (a 
neighbor  of  plaintiff,)  then  and  there  informed  said  servants 
that  said  fire  had  communicated  from  said  locomotive,  and 
that  said  plaintiff  and  his  servants  were  away  from  home  and 
did  not  know  of  said  fire,  and  that  said  fire  would  burn  said 
wheat  stacks  unless  they  (said  servants)  extinguished  said  fire. 
That  from  the  force  and  proximity  of  said  last  mentioned  ser- 
vants, they  could  with  little  pains  have  extinguished  the  same 
and  have  saved  said  wheat,  and  that  it  was  their  duty  to  have 
done  so.  That  said  Belden  was  unable,  by  any  personal  effort 
of  his  own,  or  any  assistance  within  his  reach,  to  extinguish 
said  fire  or  save  said  wheat  stacks;  that  he,  said  Belden,  then 
and  there  requested  said  servants  to  extinguish  the  said  fire 
and  save  the  said  stacks,  but  that  they  (said  servants)  although 
well  knowing  the  premises,  culpably  and  negligently  permit- 
ted the  said  fire  so  communicated  as  aforesaid,  to  run  through 
the  said  stubble  to  said  wheat  stacks  of  the  plaintiff,  whereby 
the  same  was  destroyed,  and  totally  lost  to  the  plaintiff.  The 
plaintiff  further  avers,  that  he  was  not,  nor  were  his  servants, 
then  and  there  present,  nor  had  he  or  his  servants  any  knowl- 
edge of  said  fire  until  the  same  had  communicated  with  his 
said  wheat  stacks. 

The  third  count,  after  averring  the  situation  of  plaintiff's 
farm  and  wheat  stacks,  and  defendant's  railroad  and  strip  of 
the  right  of  way,  as  in  the  second  count  alleged,  avers  that  it 
was  then  and  there  the  duty  of  defendant  to  have  kept  the 
said  strip  or  right  of  way  where  the  same  adjoined  the  stubble 
field  of  plaintiff,  free  from  dry  grass,  etc.,  so  that  fire  would 
not  communicate  from  locomotives  running  on  said  railroad, 
to  dry  grass,  etc.,  and  through  the  sam-e  to  the  said  stubble  of 
the  plaintiff,  and  thereby  protect  the  property  of  the  plaintiff; 
yet  the  defendant  well  knowing  the  premises,  then  and  there 
omitted  to  do  its  duty  in  this  behalf,  and  then  and  there  neg- 
ligently suffered  said  strip  of  land  where  the  same  adjoined 
the  stubble  field  of  plaintiff,  to  become  foul  with  dry  grass, 
and  whilst  a  locomotive  and  train  of  cars  in  charge  of 
the  servants  of   defendant,  were   then    and    there   being   run 
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through  the  said  farm  of  plaintiff  on  said  railroad,  the 
tire  communicated  from  said  locomotive  to  the  said  dry  grass, 
and  through  the  same  to  the  plaintiff's  said  stubble,  and  from 
thence  through  said  stubble  to  the  plaintiff's  said  wheat  stacks, 
whereby  the  same  were  consumed,  and  totally  lost  to  the  plain- 
tiff, to  the  damage  of  the  plaintiff  of  $300. 

To  this  declaration  was  filed  a  demurrer,  which  was  made 
general  and  special  to  each  count.  And  for  special  demurrer 
to  first  count,  the  defendant  assigns: 

1.  Not  charged  that  it  wTas  negligence  in  defendant  to  suf- 
fer dry  grass  to  be  on  their  right  of  way,  nor  by  reason  of  its 
being  there  the  fire  spread  to  the  stubble. 

2.  That  said  first  count  shows  negligence  in  plaintiff  in 
suffering  his  stubble  to  come  in  contact  with  defendant's  dry 
grass.  That  only  for  the  stubble  the  stacks  would  not  have 
been  burned. 

3.  As  to  the  other  servants  repairing  track,  said  first  count 
shows  that  fire  was  in  plaintiff's  stubble  when  said  servants 
were  there,  and  said  count  does  not  show  that  said  servants 
had  a  right  to  go  into  plaintiff's  field  to  put  out  the  fire,  or 
that  defendant's  agents  had  any  knowledge  of  the  origin  of  the 
fire. 

4.  For  all  that  appears  in  said  first  count,  defendant  had  a 
right  to  fire  said  grass. 

5.  That  said  count  does  not  show  whether  the  injury  com- 
plained of  was  the  fault  of  the  servants  in  charge  of  the  loco- 
motive, or  servants  repairing  the  track,  or  both  combined,  or 
how  fire  escaped. 

6.  Same  objections  as  above  are  made  to  each  count. 
The  errors  assigned  are: 

That  the  court  erred  in  sustaining  said  demurrer  to  the  plain- 
tiff's declaration. 

That  said  demurrer  is  made  general  and  special  to  each  count 
of  said  declaration,  and  it  does  not  appear  from  said  judgment, 
how,  or  to  what  extent  said  demurrer  is  sustained. 

That  the  court  erred  in  giving  judgment  for  the  defendant 
upon  the  said  demurrer. 


APEIL  TERM,  1862.  13 

Bass  v.  Chicago,  Burlngton  and  Quincy  R.  R.  Co. 

J.  I.  Taylor,  for  Plaintiff  in  Error. 

Cited  3  Ohio  Rep.  172;  2  Greenleaf's  Ev.  515,  §627;  15 
Conn.  124;  23  Penn.  373;  Redfield  on  Railways,  357—559. 

Walker,  Yan  Arman  &  Dexter,  for  Defendant  in  Error. 

I.  It  appears  from  the  declaration,  that  the  defendant  had 
something  more  than  a  mere  easement  over  the  strip  of  land 
on  which  its  road  was  constructed.  It  was  the  absolute 
owner  thereof. 

It  also  appears  from  the  declaration  and  from  the  charter 
of  the  defendant,  of  which  the  court  takes  judicial  notice, 
that  the  company  had  authority  to  construct,  maintain  and 
operate  with  steam  power  over  this  strip  of  land,  a  railroad 
for  the  transportation  of  freight  and  passengers. 

But  when  anything  is  granted,  "  all  the  means  to  obtain  it 
and  all  the  fruits  and  effects  of  it  are  granted  also."  Shep- 
herd's Touchstone,  89;  Babcoch  v.  Western  B.  B.  Co.,  7 
Mete.  553. 

"  Authority  to  use  a  steam  engine  for  the  purpose  of  pro- 
pelling cars  upon  a  railroad,  is  an  authority  to  make  a  noise, 
whether  it  awaken  fear  or  not."  M "osier  v.  Utica  <&  Sch. 
B.  B.  Co.,  8  Barb.  427. 

It  has  also  been  held  that  authority  to  run  a  steam  engine 
is  an  authority  to  emit  sparks  therefrom.  Bood  v.  iV.  Y.  & 
Erie  B.  B.  Co.,  18  Barb.  87. 

II.  The  company  being  in  the  lawful  pursuit  of  its  legit- 
imate business,  if  a  fire  was  communicated  to  the  adjoining 
lands  by  fire  or  sparks  from  the  engine,  by  which  the  plaintiff 
sustained  damage,  it  was  damnum  absque  injuria,  and  the 
company  are  not  liable,  unless  it  has  been  guilty  of  negligence. 

If  A.  sets  fire  to  his  own  fallow  ground,  as  he  may  lawfully 
do,  which  communicates  to  and  fires  the  woodland  of  B.,  no 
action  can  be  sustained  against  A.,  unless  he  has  been  guilty 
of  negligence.     Clark  v.  Foot,  8  John.  421. 

If  a  person's  house  get  on  fire  without  his  fault,  no  action 
lies  against  him  by  a  neighbor,  whose  is  thereby  consumed. 
For  it  is  lawful  for  such  person  to  have  fire  in  his  house.  3 
Black.  Com.  43;  Eoyes'  Max.  44. 
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To  hold  that  the  company,  under  such  circumstances,  would 
be  liable  without  proof  of  negligence,  would  be  to  make 
them  assurers  of  all  the  property  along  the  line  of  the  road — a 
degree  of  liability  which  in  this  country  or  in  England  has  never 
been  charged  upon  railroad  corporations.  Rood  v.  .N.  JT.  eft 
Erie  R.  R.  Co. IS  Barb.  81;  Tenser  v.  Phil,  eft  R.  R.  R.  Co., 
8  Barr.  366;  Aldridge  v.  Great  West.  R.  R.  Co.,  3  Man.  & 
Gr.  575. 

III.  The  company  in  the  use  of  its  road  and  engine,  then 
was  held  to  the  exercise  of  ordinary  care  and  prudence  only 
— such  as  every  man  is  bound  to  exercise  in  the  use  of  his 
property.  See  Rood  v.  JV.  Y.  eft  Erie  R.  R.  Co.;  Pierce  on 
R.  R.  Law,  312. 

IV.  To  make  the  defendant  responsible,  therefore,  for  the 
alleged  damage  in  the  burning  of  the  stacks,  it  was  incumbent 
on  the  plaintiff — 

1st.  To  prove  upon  the  trial,  and  therefore  to  allege  and 
show  in  his  declaration,  that  he  was  guilty  of  no  want  of  ordi- 
nary care,  and  that  he  took  due  precaution  to  guard  his  prop- 
erty against  such  an  accident.  For  this  principle,  see  Aurora 
Branch  R.  R.  Co.  v.  Grimes,  13  111.  58;  Galena  eft  Chicago 
Union  R.  R.  Co.  v.  Jacobs,  20  111.  488;  Dyer  &  Scott,  16  111. 
300;  Chicago  eft  Mississippi  R.  R.v.  Patchin,  17  111.158; 
Great  Western  R.  R.  Co.  v.  Hamper,  17111.  131;  C.  B.  eft  Q. 
R.  R.  Co.  v.  Hazard,  26  111. ;  Pierce  on  E.  R.  Law,  314,  and 
cases  there  cited. 

2nd.  That  the  company  was  guilty  of  carelessness  or  neg- 
ligence which  caused  the  injury,  and  this  must  be  alleged  and 
proved. 

This  negligence  will  not  be  presumed  from  the  setting  of  the 
lire,  nor  from  the  fact  that  the  engine  emitted  sparks.  Tenser 
v.  Phil,  eft  Reed.  R.  R.  Co.,  8  Barr.  466;  Moskin  v.  V.  eft 
Sch.  R.  R.  Co.,  8  Barb;  Pierce  onE.  R.  Law,  314;  Redfield  on 
Railways,  259. 

But  it  must  allege  and  show  by  the  declaration,  in  what  the 
negligence  consists.  22  Barb.  619;  18  Maine,  32;  23  Penn. 
373;  27  Penn.  99;  37  Maine,  92;  15  Conn.  124;  10  Iredell, 
402. 
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Breese,  J.  This  was  an  action  on  the  case,  against  a 
railroad  company  for  negligence.  First,  in  negligently  and 
carelessly  suffering  the  fire  from  the  engine,  while  running  up- 
on their  road,  to  be  communicated  to  the  dry  grass  on  their 
right  of  way,  and  from  that  to  the  adjoining  stubble  of  the 
plaintiff,  and  through  that  to  his  wheat  stacks,  by  which  they 
were  fired  and  totally  consumed,  twenty  servants  of  the  de- 
fendants standing  by,  whilst  the  fire  was  raging,  and  before  it 
reached  the  stacks,  and  being  duly  notified  of  the  fact,  and  re- 
quested to  extinguish  the  fire  refused  to  do  so,  or  to  make  any 
effort  thereto,  but  suffered  the  fire  to  pursue  its  course  and 
destroy  the  wheat  stacks.  Second,  that  immediately  after  the 
fire  had  escaped  from  the  engine  to  the  dry  grass  and  stubble, 
and  whilst  the  servants  of  the  defendant  were  very  near  to  the 
fire,  and  before  the  fire  had  reached  the  wheat  stacks,  a  neigh- 
bor of  the  plaintiff,  one  Belden,  then  and  there  informed  those 
servants  that  the  fire  was  communicated  from  the  engine  of  the 
defendant,  and  that  the  plaintiff  and  his  servants  were  absent 
from  home,  and  had  no  knowledge  of  the  fire,  and  that  the  fire 
would  burn  the  plaintiff's  wheat  stacks  unless  they,  the  said 
servants,  extinguished  it,  and  that  from  their  force  and  prox- 
imity to  the  fire,  they  could  easily  have  extinguished  the  same 
and  saved  the  wheat  stacks,  alleging  that  it  was  their  duty  so 
to  have  done.  That  Belden,  who  gave  the  information  to  the 
defendant's  servants,  was  unable  by  any  personal  effort  of  his 
own,  or  by  any  assistance  within  his  reach,  to  extinguish  the 
fire,  requested  these  servants  of  the  company  to  extinguish  it, 
and  save  the  stacks,  but  that  they,  well  knowing  the  premises, 
culpably  and  negligently  permitted  the  fire  so  communicated,  to 
run  its  course  through  the  stubble  to  the  wheat  stacks, 
whereby  the  same  was  destroyed  and  totally  lost  to  the 
plaintiff;  that  neither  he,  the  plaintiff,  nor  any  of  his  servants, 
were  present,  or  had  any  knowledge  of  the  fire  until  it  had 
communicated  with  his  wheat  stacks.  And  Third,  that  it  was 
the  duty  of  the  defendant  to  keep  his  right  of  way,  when  the 
same  adjoined  the  stubble  field  of  the  plaintiff,  free  from  dry 
grass,  so  that  fire  would  not  communicate  from  locomotives 
running  on  the  road  to  dry  grass,  and  through  that  to  the  plain- 
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tiff's  stubble;  but  that  the  defendant,  well  knowing  the 
premises,  omitted  to  do  its  duty  in  this  behalf,  and  then  and 
there  negligently  suffered  the  strip  of  land  where  it  adjoined  the 
stubble  field  of  the  plaintiff,  to  become  foul  with  dry  grass, 
and  whilst  a  locomotive  and  train  of  cars  in  charge  of  the 
defendant's  servants  were  being  run  through  the  plaintiff's 
farm  on  the  railroad,  the  fire  communicated  from  the  locomo- 
tive to  this  dry  grass,  and  through  it  to  the  plaintiff's  stubble, 
and  thence  through  the  stubble  to  the  plaintiff's  wheat  stacks, 
whereby  the  same  were  consumed  and  totally  lost  to  him. 

There  was  a  demurrer  to  the  declaration,  admitting  all  the 
facts  alleged  in  it,  and  the  question  is  presented,  do  they,  or 
any  of  them,  constitute  a  good  cause  of  action?  The  question 
is  an  important  one,  not  only  to  the  railroad  companies  in  this 
State,  now  become  a  great  interest,  but  to  the  community  at 
large,  and  it  has  received  our  most  serious  consideration. 

Several  of  the  States  have  statutes  upon  the  subject  of  the 
liability  of  railroad  companies  for  fires  communicated  by  their 
engines,  and  their  courts  have  established  rules  of  decision, 
more  or  less  stringent,  as  their  views  of  justice  and  policy 
dictated.  "Whilst  our  legislature  have  provided  for  the  recov- 
ery of  damages  for  a  death  caused  by  the  wrongful  act,  neglect 
or  default  of  a  railroad  company,  they  have  not  provided  for 
losses  occasioned  by  fire,  nor  have  any  rules  been  established 
by  this  court  upon  the  subject.  This  case  is  one  of  the  first 
impression,  and  must  be  governed  by  the  rules  and  principles 
of  the  common  law,  so  far  as  they  may  be  applicable  to  our 
condition. 

The  first  question  that  arises  is,  does  the  mere  fact  of  fire 
escaping  from  a  locomotive,  by  which  property  is  destroyed, 
imply  negligence? 

At  an  early  period  in  the  history  of  railroads,  it  was  settled 
by  the  courts  of  Great  Britain  upon  great  consideration,  that 
the  fact  of  premises  being  fired  by  sparks  emitted  from  a  pass- 
ing engine,  was  prima  facie  evidence  of  negligence  on  the 
part  of  the  company,  making  it  incumbent  on  them  to  show 
that  proper  precautions  had  been  adopted  by  them,  reasonably 
calculated  to  prevent  such  accidents. 

There  seems  to  us  great  good  sense  in  the  remarks  of  Tin- 
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dall,  Ch.  J.,  in  the  case  of  Pigott  v.  Eastern  Counties 
Railway  Company,  3  Common  Bench  Reports,  229.  He 
said:  "The  defendants  are  a  company  entrusted  by  the  legis- 
lature with  an  agent  of  an  extremely  dangerous  and  unruly 
character, for  their  own  private  and  particular  advantage;  and 
the  law  requires  of  them  that  they  shall,  in  the  exercise  of  the 
rights  and  powers  so  conferred  upon  them,  adopt  such  pre- 
cautions as  may  reasonably  prevent  damage  to  the  property  of 
third  persons,  through  or  near  which  their  railway  passes.  The 
evidence  in  this  case  was  abundantly  sufficient  to  show  that  the 
injury  of  which  the  plaintiff  complains,  was  caused  by  the 
emission  of  sparks,  or  particles  of  ignited  coke  coming  from 
one  of  the  defendant's  engines;  and  there  was  no  proof  of  any 
precaution  adopted  by  the  company  to  avoid  such  a  mischance. 
I  therefore  think  the  jury  came  to  a  right  conclusion  in  finding 
that  the  company  were  guilty  of  negligence,  and  that  the  in- 
jury complained  of  was  the  result  of  such  negligence." 

A  rule  not  so  stringent  as  this,  has  been  established  by  the 
courts  of  several  States,  based  upon  the  principle,  that  as  the 
business  of  railways  is  lawful,  no  presumption  of  negligence 
arises,  merely  from  the  fact  of  fire  being  communicated  by 
their  engines.  The  principle  is,  that  the  plaintiff  must  aver 
and  prove  the  negligence  of  the  defendant. 

We  think  there  is  great  justice  in  the  English  rule,  and  are 
inclined  to  adopt  it  as  most  conducive  to  the  safety  of  property 
on  our  lines  of  railroad,  extending  as  they  do  through  vast 
prairies,  filled,  at  certain  seasons  of  the  year,  with  dry  grass  of 
a  highly  inflammable  nature.  And  we  held  also,  that  it  is  neg- 
ligence in  a  railroad  company  to  suffer  dry  grass  and  rubbish  to 
be  upon  their  right  of  way,  or  permit  vegetation  of  any  kind 
to  grow  upon  it  to  such  a  height  and  density  as  wonld  conceal 
animals  which  might  be  upon  it.  It  is  their  duty  to  keep  their 
entire  right  of  way  well  cleared  and  free  from  everything  which 
might  obstruct  the  driver's  view  and  prevent  the  discovery  of 
animals  upon  it,  which,  by  being  frightened  by  the  noise  of  the 
engine,  might  suddenly  come  npon  the  track  and  throw  off  the 
train,  occasioning  thereby  the  loss  of  limb  or  life  to  passengers 
upon  it. 

Yol.  XXVIII.  —  2 
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Negligence  ought  to  be  implied  from  the  escape  of  fire,  and 
the  onus  should  be  upon  the  company  against  which  an  action 
is  brought  for  such  negligence,  to  show  that  all  the  most  ap- 
proved mechanical  contrivances  were  used  upon  the  engine  to 
prevent  its  escape.  Locomotives  in  which  wood  is  used  for 
fuel,  are  liable  to  emit  sparks,  sometimes  in  great  volume,  and 
they  are  carried,  in  a  windy  day  or  night,  a  great  distance. 
It  is  incumbent  therefore,  on  the  companies,  to  use  the  greatest 
precaution,  so  as  to  secure  the  engines  against  emitting  sparks. 
If  they  send  an  element  abroad,  in  a  cultivated  country,  so 
destructive  and  devastating  in  its  nature  as  fire,  they  ought  to 
be  responsible  for  the  mischief  it  produces.  There  is  no  hard 
ship  in  this,  nor  in  the  other  requirement,  that  they  shall  keep 
no  combustible  matter  on  their  roadway,  nor  any  vegetation 
whose  height  and  thick  growth  might  obstruct  the  view  of  the 
engine  driver,  for  in  the  one  case  mechanical  ingenuity  has 
provided  safeguards,  and  in  the  other,  a  few  hours'  labor,  prop- 
erly directed,  can  keep  the  track  and  road  clear. 

It  is  no  answer  to  say  that  the  plaintiff  should  have  kept 
his  stubble  field  clear  of  combustible  matter.  There  was  no 
obligation  on  him  to  do  so,  for  it  is  considered  good  farming, 
and  is  the  uniform  custom  of  the  country,  to  suffer  it  to  remain 
until  the  proper  time  arrives  for  turning  it  under  by  the  plow; 
and  it  is  also  a  very  common  custom,  in  this  State,  for  farmers 
to  stack  their  grain  in  the  field  in  which  it  grew.  No  negli- 
gence, then,  can  be  imputed  to  the  plaintiff  in  either  of  these 
respects. 

But  the  case  is  greatly  aggravated  on  the  part  of  the  de- 
fendant, by  the  facts  so  distinctly  charged,  that  while  the  fire 
was  in  progress  through  the  stubble  field,  twenty  servants  of 
the  defendant  were  at  hand  who  were  notified  the  fire  came 
from  a  locomotive  of  the  defendant,  and  who  were  in  a  condi- 
tion to  arrest  and  extinguish  it  before  it  reached  the  stacks, 
and  his  servants  were  absent,  without  any  knowledge  of  the 
disaster,  and  who  were  specially  requested  to  interfere  and 
extinguish  the  fire,  they  having  the  present  ability  to  extin- 
guish it,  and  which  they  refused  to  do.  The  plea  set  up 
by  the  defendant  for  the  refusal  is  so  absurd  as  to  be  unworthy 
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of  notice,  any  farther  than  to  stamp  it  as  unworthy  of  civil- 
ized and  Christian  men.  They  had  no  right,  forsooth,  to 
enter  upon  the  premises  for  such  a  purpose!  Has  it  come  to 
this,  that  citizens  of  this  community  are  not  permitted  to  enter 
the  premises  of  another,  whose  house  or  barn  is  on  fire,  to  ex- 
tinguish the  names?  Is  any  license  necessary  for  a  purpose  so 
benevolent?  Would  not  savages,  prompted  by  their  own  in- 
stincts, rush  to  the  rescue  of  property  so  endangered?  It  is 
sad  and  humiliating  to  contemplate  the  fact,  that  employees  of 
a  railroad  company,  acting  under  a  charter  granted  by  this 
State,  should  be  so  lost  to  all  the  calls  of  benevolence  and  kind- 
ness— to  all  the  common  instincts  of  the  most  ordinary  human- 
ity, as  to  refuse  to  aid  in  extinguishing  a  fire,  which  their 
own  employers,  by  their  negligence,  had  originated,  which 
threatened  the  destruction  of  valuable  property,  and  which 
they  had  the  power  to  prevent.  We  are  shocked  at  the 
exhibition  of  such  heartless,  such  criminal  indifference,  and 
can  find  no  apology  for  it.  The  facts  are  admitted  by  the  de- 
murrer, and  stand  out  in  bold  relief  condemnatory  of  the  de- 
fendant. 

Railroad  companies  in  some  of  the  States  maintain,  at  great 
expense,  a  regular,  well  drilled  and  efficient  police  along  the 
line  of  their  roads,  through  cultivated  places,  to  protect  the 
interests  of  property  holders  from  injuries  such  as  those  de- 
scribed in  this  case.  They  feel  and  know,  in  the  use  of  an  ele- 
ment so  destructive  as  fire,  they  ought  to  be  bound  to  use  the 
greatest  precautions.  What  then  shall  be  said  of  these  men, 
who  were  on  the  spot  of  the  fire,  who  refused  to  extinguish  it, 
uninfluenced  by  their  duty  to  their  employers  or  by  the  com- 
mon feelings  of  regard  for  the  interests  and  property  of  another, 
which  they  should  have  manifested  and  through  which  they 
could  have  saved  valuable  property  from  total  destruction?  It 
presents  a  case  which  will  not  bear  favorable  examination,  and 
stamps  these  men  with  disgrace  and  infamy,  and  for  whose  con- 
duct the  defendant  ought  to  suffer. 

We  are  of  opinion  the  demurrer  should  have  been  overruled, 
as  the  declaration  is  good  in  form  and  substance,  and  makes 
out  a  prima  facie  case  against  the  defendant.     The  'judgment 
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of  tlie  court  below  is  reversed,  and  the  cause  remanded,  with 
liberty  to  the  defendant  to  plead  issuably. 

Caton,  C.  J.,  and  Walker,  J.  We  do  not  believe  the  ques- 
tion of  the  duty  of  railroad  companies  to  prevent  the  growth 
of  weeds  upon  their  track,  is  presented  by  this  record,  and  de- 
cline giving  any  opinion  upon  that  question. 


Andrew  H.  Young  and  Wife,  Plaintiffs  in  Error,  v. 
Joseph  Graff,  Defendant  in  Error. 

ERROR  TO  SUPERIOR  COURT  OF  CHICAGO. 

Where  a  feme  covert  voluntarily  conveys  real  estate,  which  she  holds  in  her 
own  right,  by  a  deed  of  trust,  to  secure  a  debt  due  by  her  husband,  equity 
will  hold  it  liable,  and  will  decree  a  sale. 

If  the  estate  mortgaged  is  claimed  as  a  homestead,  or  greatly  exceeds  in 
value  the  amount  for  which  it  is  encumbered,  a  strict  foreclosure  should 
not  be  allowed;  unless  the  homestead  right  has  been  waived,  the  sale 
should  be  made  subject  to  that  right. 

This  bill  charges  that  defendants  were  married  in  1838;  that 
on  the  20th  of  July,  1855,  defendant  Andrew  bought,  with 
fraudulent  intent,  of  Thomas  Speer,  lot  one,  block  ninety,  school 
section  addition  to  Chicago,  and  paid  for  it  with  his  own  money, 
but  at  the  time  of  the  purchase  and  with  the  fraudulent  intent 
thereafter  mentioned,  he  put  forward  his  wife  as  the  actual  ven- 
dee, and  had  the  deed  taken  to  her  by  the  name  of  Ellen  Cough- 
lin.  Charges  on  information  and  belief  that  defendant  Ellen 
was  cognizant  of .  the  intended  fraud,  and  co-operated  in  carry- 
ing out  the  same-. 

Charges  that  Young  had  the  purchase  in  that  way  for  the 
purpose  of  raising  money,  he  being  supposed  to  be  insolvent, 
and  that  he  did  raise  money  and  particularly  on  the  14th  of 
May,  1858,  on  which  day  said  defendant  Andrew  negotiated  a 
note  of  $2,700  at  Greenbaum  Brothers,  and  said  Ellen  executed 
as  security  a  trust  deed  upon  the  property  aforesaid. 

That  said  note  and  trust  deed  were  purchased  by  one  Cofiin 
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S.  Brown,  and  complainant  bought  of  Brown,  June  9th,  1859, 
and  paid  a  good  price  therefor. 

That  before  that,  defendant  Andrew  had  borrowed  $116  of 
one  Magill,  and  given  a  judgment  note  for  that  sum,  sigjaed  by 
himself  and  said  defendant  Ellen,  by  the  name  of  Ellon 
Coughlin;  that  judgment  was  entered  upon  said  note  March 
21th,  1857,  and  execution  issued  for  $128.80.  That  defendant 
Andrew  paid  the  amount  of  the  execution,  all  but  $16,  and 
gave  the  sheriff  a  receipt  which  he  held  of  Magill,  for  $16, 
and  sheriff  receipted  in  full.  That  in  fact,  that  $16  had  already 
been  allowed  in  taking  the  judgment.  That  the  sheriff  discov- 
ered that  he  had  been  imposed  upon,  and  made  a  demand  for 
the  balance,  and  returned  the  execution  only  partially  satisfied. 
That  an  alias  issued,  and  the  property  aforesaid  was  sold 
thereon,  November  20,  1857,  to  Clarkson  &  Tree,  plaintiff's 
attorneys,  who  subsequently  obtained  a. deed  therefor,  and  who 
conveyed  to  the  complainants. 

That  complainants  caused  the  property  to  be  advertised  for 
sale  upon  the  trust  deed;  and  that  said  Andrew  and  Ellen,  for 
the  purpose  of  defrauding  complainant,  filed  a  bill  in  the 
name  of  Ellen  Coughlin  against  complainant,  the  trustee,  Ma- 
gill, Brown  and  others,  setting  np  an  agreement  for  an  exten- 
sion of  the  $2,700,  on  the  part  of  said  Brown,  and  the  sale  on 
execution,  and  that  said  Ellen  was  ignorant  thereof;  which 
complainant  alleges,  was  in  fraud  of  his  rights. 

That  defendant  Andrew  testified  as  a  witness,  in  said  men- 
tioned suit,  and  sets  out  his  testimony.  Complainant  says  he 
was  ignorant  that  said  Ellen  and  Andrew  were  man  and  wife 
at  the  time  said  bill  was  filed.  That  said  bill  was  subse- 
quently dismissed,  the  premises  sold,  and  complainant  pur- 
chased the  same. 

Complainant  demanded  possession  of  said  Ellen,  which  she 
refused ;  charges  that  defendants  have  carried  on  for  years  a 
systematic  scheme  of  fraud. 

Prayer  that  the  said  Andrew  H.  Young ,  and  the  said  Ellen, 
his  wife,  and  all  persons  claiming  under  them,  may  be  abso- 
lutely bound  and  foreclosed  of  and  from  all  right  and  title  in 
and  to  the  premises,  and  decreed  to  join  in  a  conveyance  of 
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the  iame  to  complainant,  and  to  surrender  the  premises;  and 
for  general  relief. 

Acknowledgment  by  Henry  Greenbaum,  that  Ellen  Cough- 
lin,  a  widow,  "  who  is  personally  known  by  me  to  be  the  same 
person  whose  name  is  subscribed,"  etc.,  etc. 

The  answer  of  defendants  admits  the  marriage;  says  that 
the  property  purchased  in  1855,  was  with  money  earned-  by 
their  joint  labors ;  that  Andrew  was  a  spendthrift,  and  addict- 
ed to  drinking,  and  in  order  to  preserve  a  homestead  to  said 
Ellen  and  a  family  of  four  children,  it  was  agreed  the  lot 
should  be  purchased  for  said  Ellen's  exclusive  benefit,  and 
should  so  become  the  property  of  said  Ellen,  so  as  to  be  entire- 
ly out  of  the  control  of  said  Andrew. 

That  said  Ellen  greatly  feared  that  it  would  otherwise  be 
wasted,  and  the  family  left  in  want  and  without  a  homestead; 
that  the  lot  was  accordingly  deeded  to  Ellen,  under  her  maiden 
name  of  Coughlin,  there  being  no  concealment  from  the  ven- 
dor that  she  was  the  wife  of  said  Andrew,  and  no  fraudulent 
intent,  the  said  defendant  supposing  that  if  the  deed  came  to 
Ellen  Young  by  that  name,  said  Andrew  would  be  able  to 
control  the  property  and  sell  and  squander  it;  that  said  An- 
drew wras  not  in  debt  at  the  time  of  the  purchase,  to  exceed 
$50.  Denies  all  idea  of  fraud,  and  Ellen  declares  her  only 
intention  to  have  been  to  preserve  said  property  as  a  home- 
stead for  herself  and  children. 

Denies  the  raising  of  money  except  as  follows:  that  said 
Andrew  by  great  importunity,  drove  said  Ellen  into  giving  a 
mortgage  to  raise  $1,200,  for  the  sum  of  $1,300 — the  excess  of 
$100  being  usurious  interest;  and  afterwards  she  was  induced 
to  mortgage  for  the  sum  of  $336,  afterwards  for  $250,  to  pay 
a  bill  for  liquors  for  said  Andrew,  which  said  Andrew  after- 
wards paid,  and  for  $450  after  that.  That  said  Andrew  paid 
large  amounts  of  usurious  interest,  and  that  on  the  11th  of 
August,  185T,  there  being  $2,000,  in  all,  due  upon  the  various 
mortgages,  including  usurious  interest  on  them  all,  they  were 
united  in  one  for  that  amount;  that  in  May,  1858,  said  Ellen 
was  persuaded  to  give  a  new  trust  deed  for  $2,700  and  the  old 
indebtedness  was  taken  up3  the  $700  being  usurious  in  addi- 
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tion  to  what  had  already  been  included  in  the  $2,000.  But 
said  Ellen  denies  that  she  had  anything  to  do  with  the  ne- 
gotiations, and  denies  that  she  represented  herself  to  be  a 
widow,  and  says  that  although  the  acknowledgment  to  the  deed 
does  so  describe  her,  yet  it  was  never  read  to  her,  nor  was  she 
made  acquainted  with  its  contents  or  that  of  the  deed.  Denies 
that  Brown  purchased  the  note  and  deed  upon  representations 
as  stated.  Denies  that  complainant  bought  of  Brown  upon  the 
representations  that  said  Ellen  was  unmarried,  and  that  com- 
plainant paid  a  good  price  therefor,  but  says  that  complainant 
purchased  as  a  matter  of  speculation,  and  with  full  knowledge 
that  said  Ellen  was  said  Andrew's  wife;  that  complainant 
resided  within  thirty  yards  of  said  Ellen,  and  had  for  years, 
and  knew  the  fact,  which  was  notorious,  that  said  Ellen  and 
Andrew  were  married.  Admits  that  Andrew  borrowed  $100 
of  Magill,  but  denies  that  any  representations  were  made ;  but 
said  Ellen  declares  that  said  Andrew  informed  her,  said  Ellen, 
that  Magill  required  her  to  sign  the  note  as  security,  by  the 
name  of  Ellen  Coughlin,  because  the  real  estate  stood  in  that 
name,  and  accordingly  a  note  was  given  for  $116,  sixteen  dol- 
lars being  interest.  States  that  $16  was  paid  and  a  receipt 
taken,  and  $100  remained  due.  Judgment  was  afterwards 
rendered  in  Magill's  favor,  and  against  said  Ellen  and  said 
Andrew,  for  $111,02,  but  denies  that  that  sum  was  due,  and 
says  the  judgment  was  void  as  to  said  Ellen. 

Andrew  denies  any  fraudulent  intention,  and  declares  that 
he  paid  the  amount  of  the  execution,  which  was  indorsed,  sat- 
isfied; but  afterwards  returned  satisfied  only  in  part.  Says 
they  had  no  personal  knowledge  of  the  alias  or  the  sale 
thereon  until  after  the  sheriff's  deed  was  given. 

Has  no  knowledge  that  complainant  bought  of  Clarkson  & 
Tree;  but  says  that  complainant  knew  at  the  alleged  time  of 
purchase,  that  said  Andrew  and  said  Ellen  were  married,  and 
claimed  that  the  judgment  and  proceedings  thereon  were 
fraudulent  and  void  as  to  said  Ellen. 

Charges  that  complainant  made  the  purchase  on  specula- 
tion, and  with  the  intention,  by  threats  of  a  criminal  prosecu- 
tion, to  force  these  defendants  to  give  up  this  real  estate,  worth 


M  OTTAWA, 


Young  and  Wife  v.  Graff. 


six  or  seven  thousand  dollars,  for  the  small  sum  which  said 
speculation  cost  said  complainant;  and  said  Ellen  states  that 
said  complainant  and  his  solicitors  maple  various  threats 
against  her  and  caused  her  arrest  on  a  charge  of  conspiracy. 
Answer  of  Ellen  details  threats  made  against  said  Ellen,  and 
to  iier  face  while  alone  with  her  little  children. 

Denies  knowledge  of  the  sale  on  execution  until  after.it 
took  place,  but  said  Ellen  says  that  said  Andrew  stated  that 
said  sale  was  fraudulent;  that  he  paid  the  judgment;  that  the 
sale  would  be  set  aside,  and  afterwards  that  it  had  been 
arranged ;  and  she  being  ignorant  of  the  forms  of  law,  relying 
upon  said  Andrew's  statements,  allowed  the  time  for  redemp- 
tion- to  expire,  which  otherwise  she  would  not  have  done. 

Denies  that  complainant  was  ignorant  of  the  relationship  of 
the  defendant,  and  says  that  he  was  well  aware  thereof;  and 
states  that  no  concealment  was  practiced.  Defendants  deny 
knowledge  of  sale  on  trust  deed,  but  say  if  any  such  took 
place  it  was  invalid  and  void.  That  the  deed  was  void  as  not 
being  properly  acknowledged,  and  likewise  all  proceedings 
thereunder. 

Deny  the  fraudulent  scheme  charged,  and  any  want  of 
knowledge  on  the  part  of  parties  dealing  with  defendants. 
Further  answering,  say  that  said  premises  was  the  only  real 
estate  owned  by  said  Ellen,  and  that  the  same  was  put  in  the 
maiden  name  of  said  Ellen  to  preserve  it  as  a  homestead  for 
herself  and  children,  and  with  no  fraudulent  intent,  and 
that  there  could  have  been  no  such  intent,  as  said  Andrew 
was  at  the  time  entirely  out  of  debt;  that  all  of  the  mortgages 
were  subsequently  given,  and  have  been  paid,  except  this  trust 
deed,  upon  which  the  defendants  intend  to  pay  all  the  money 
advanced,  and  legal  interest,  and  that  the  whole  sum  due  is  not 
equal  to  one-fourth  value  of  the  estate. 

That  the  premises  were,  at  the  time  of  the  levy  of  the  exe- 
cution and  the  giving  of  the  trust  deed,  ever  since  have  been, 
and  still  are,  the  homestead  of  the  defendants,  and  the  actual 
home  and  residence  of  the  defendants  and  their  children. 

That  there  is  a  dwelling-house  upon  said  real  estate,  which 
was  there  at  the   times  aforesaid,  and   occupied  as  the  family 
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residence.  That  the  money  advanced  by  Magill,  and  for 
which  this  judgment  was  recovered,  and  the  money  named  in 
the  trust  deed,  was  not,  nor  was  any  part  thereof,  bestowed, 
upon  or  incurred  for  the  purchase  and  improvement  of  said 
premises,  and  that  said  defendants  have  never,  nor"  has  either 
of  them,  released  their  right  to  said  homestead  as  exempted  from 
forced  sale  on  execution,  and  as  acquired  by  the  acts  of  Assem- 
bly, approved  February  11,  1851,  and  the  defendants  ask  the 
protection  of  said  statutes,  etc. 

Said  Ellen  answers  and  says,  that  the  trust  deed  was  given 
not  of  her  own  free  will  and  accord,  but  upon  compulsion  of 
her  husband,  said  Andrew.  That  she  intended,  however,  to 
pay  said  indebtedness,  and  supposed  and  believed  that  the  deed 
was  nothing  more  than  a  mere  receipt  for  the  payment  of  the 
note  by  way  of  mortgage;  that  she  executed  the  same  in  the 
name  of  Ellen  Coughlin  in  good  faith,  believing  it  to  be  neces- 
sary, as  the  property  stood  in  that  name. 

That  said  Ellen  filed  the  bill  in  the  Circuit  Court  as  Ellen 
Coughlin,  for  the  same  reason  that  she  made  the  deed,  because 
the  property  stood  in  her  maiden  name,  and  that  if  said  Andrew 
testified  therein  as  alleged  in  this  cause,  he  did  it  without  her 
knowledge,  connivance  or  consent,  and  that  she  never  had  rea- 
son for  or  practiced  any  concealment. 

A  replication  was  filed. 

The.  case  was  heard  on  bill,  answer  and  proofs,  and  the  fol- 
1  wing  decree  was  rendered: 

That  on  the  defendants  paying  the  complainant  the  sum  of 
$3,000  and  costs  before  the  1st  day  of  November  next,  then 
that  the  complainant  do  execute  and  deliver  a  proper  instru- 
ment of  conveyance  and  release  of  said  premises  to  the  defend- 
ants. But  in  default  of  payment,  that  the  defendants  do  then 
stand  absolutely  debarred  and  foreclosed  of,  and  from  all  equity 
of  r  demption  in  and  to  the  premises  in  question;  and  that 
they  surrender  the" possession  of  said  premises  to  complainant, 
and  in  default  thereof,  that  complainant  have  a  writ  of  pos- 
session. 

Errors  assigned: 

The  bill  should  have  been  dismissed. 
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The  decree  should  have  been  for  the  defendants. 

The  defendant,  Ellen  Young,  was  entitled  to  twelve  months 
within  which  to  redeem. 

The  amount  of  redemption  money  is  too  large. 

The  property  in  question  is  the  homestead  of  the  defendants, 
and  as  such,  is  exempted  from  sale. 

The  court  erred  in  the  admission  and  exclusion  of  evidence. 

The  complainant  is  entitled  to  no  writ  of  possession  in  this 
cause. 


Fuller  &  Ham,  for  Plaintiffs  in  Error. 


I.  The  trust  'deed  in  question  was  a  nullity,  and  the  com- 
plainant (  defendant  in  error  )  is  not  entitled  to  the  relief  prayed, 
because — 

The  alleged  fraud,  if  committed  by  Mrs.  Young,  Would  not 
avail  the  complainant,  for  she  could  not,  nor  could  she  and  her 
husband,  be  held  responsible  therefor.  2  Hilliard  on  Torts,  p. 
590,  ch.  37,  sec.  11;  FairJiurst  and  Wife  v.  Liverpool  A.  L. 
Assoc,  26  Eng.  Law  &  Eq.  R.  393,  and  cases  cited. 

And  equity  follows  the  law.  1  Story's  Eq.  Jur.,  p.  265,  ch. 
vi,  sec.  243. 

But  the  fraud,  if  any,  was  committed  by  Andrew  H.  Young 
only.  The  wife  made  no  representations;  or  if  she  did,  they 
were  invariably  in  the  presence  and  under  the  direction  of  the 
husband,  and  he  alone  is  liable.  2  Kent's  Com.  (5th  ed. )  149; 
Commonwealth  v.  Neal  etux.,  10  Mass.  152;  Same  v.  Zim- 
mer,  1  Ind.  475;  Hasbrouch  v    Weaver,  10  John.  269. 

The  wife  is  not  bound  by  the  representations  of  the  husband, 
in  a  negotiation  for  the  exchange  of  her  land  afterward  consum- 
mated, even  though  she  reap  the  fruits  thereof.  Birdseye  v. 
Flint,  3  Barb.  500. 

And  though  liable  for  the  fraud,  it  would  not  render  the 
deed  valid.  And  the  deed  is  made  the  foundation  of  this 
cause,  and  not  any  asserted  intention  on  the  wife's  part  to 
charge  her  own  estate  with  the  debt.  Nor  is  any  allegation 
made  in  the  bill  to  put  the  relief  sought,  upon  that  ground. 
And  the  complainant  must  recover  according  to  his  bill,  or  not 
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at  all.  McKee  v.Bissett,5  Gilm.  505;  Rowan  v.  Bowles  et 
ux.,  21  111.  17;  Morgan  v.  Smith,  11  111.  200. 

The  judgment  note,  judgment  and  proceedings  thereon,  were 
void. 

II.  The  plaintiffs  in  error  are  entitled  to  the  benefit  of  the 
homestead  exemption.  This  was  never  waived  nor  released  by 
Mrs.  Young,  nor  was  she  guilty  of  any  misrepresentation  in 
regard  thereto.  The  trust  deed  was  executed  after  the  act  of 
1857,  and  subject  to  its  provisions. 

If  it  be  said  that  the  exemption  does  not  obtain  as  to  sales 
upon  conveyances  providing  therefor,  then  it  is  replied,  that 
the  complainant  to  recover  at  all  is  obliged  to  abandon  the  trust 
deed,  and  rely  upon  making  this  debt  a  charge  upon  Mrs. 
Young's  estate.  Now  the  bill  is  not  framed  for,  nor  does  the 
proof  support,  a  strict  foreclosure,  and  hence,  if  a  decree  must 
pass  against  the  defendants  below,  it  must  be  for  a  sale  which 
would  be  subject  to  the  exemption. 

E.  &  A.  Y&n  Bueen,  for  Defendant  in  Error. 

Cited  2  Story's  Eq.  Jur.  1397  and  note  3;  1  Paige,  544;  3 
Paige,  533;  12  111.  487. 

Breese,  J.  It  is  argued  by  the  counsel  for  the  plaintiff  in 
error,  that  the  question  presented  by  the  record,  is,  whether  a 
feme  covert  can  be  charged  with  her  own  and  her  husband's 
fraud  in  making  a  contract  for  the  loan  of  money,  they  acting 
in  concert. 

We  do  not  think  this  is  the  main  or  material  question  in  the 
case.  It  may  be  that  a  feme  covert  cannot,  by  her  fraudulent 
representations,  subject  herself  to  an  action  at  law  upon  a  con- 
tract, or  be  proceeded  against  personally,  on  account  thereof, 
by  bill  in  equity.  We  are  not  disposed  to  discuss  that  question, 
about  which  so  much  learning  has  been  expended  on  both  sides 
of  it,  as  this  is  not  a  case  wherein  it  is  attempted  to  subject  her 
personally. 

The  case,  it  seems  to  us,  stands  on  other  grounds. 

The  property  conveyed  by  the  deed  of  trust  is  admitted  by 
the  plaintiffs  in  error,  to  have  been  the  separate   property  of 
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the  wife,  Ellen,  who  received  a  deed  of  it  in  1855,  in  the  name 
of  Ellen  Coughlin,  and  in  that  name  conveyed  it  in  1858,  by 
this  deed  of  trust.  The  note  given  for  the  money  which  this 
deed  was  to  secure,  was  executed  by  her  husband,  Andrew 
Young.  Now  the  question  arises,  this  being  the  separate 
property  of  the  wife,  had  she  power  to  charge  it  with  her  hus- 
band's debts,  and  can  a  court  of  equity,  by  a  proceeding  against 
the  property,  subject  it  to  the  payment  of  such  charge. 

The  rule  is  stated  by  Justice  Story  on  this  point,  as  follows : 
"  The  separate  estate  of  the  wife  will,  in  equity,  be  held  liable 
for  all  the  debts,  charges,  incumbrances,  and  other  engage- 
ments which  she  does  expressly  or  by  implication  charge 
thereon."  2  Story's  Eq.  Jur.,  §  1399.  It  may  be  said,  this 
has  exclusive  reference  to  property  which  has  been  settled  on 
a  married  woman  through  the  intervention  of  trustees.  It  is 
difficult  to  perceive  why  there  should  be  a  difference  between 
that  "kind  of  property  and  this  which  she  purchased  with  her 
own  money  taking  the  deed  in  her  own  name.  If  a  court  of 
equity  can,  in  the  one  case,  by  a  proceeding  in  rem,  subject 
the  one  kind  of  property  to  the  payment  of  the  charge  upon 
it,  no  reason  is  perceived  why  it  cannot  subject  the  other 
kind. 

Leaving  the  question  of  fraud  entirely  out  of  view,  here  is  a 
case  where  a  feme  covert  owning  real  estate  in  her  own  right, 
voluntarily  mortgages  it,  to  secure  a  debt  due  by  her  husband. 
Is  it  contrary  to  equity  and  good  conscience  that  the  debt 
should  be  paid  out  of  this  fund  so  set  apart  for  that  purpose? 
"We  can  see  great  justice  in  it. 

But  it  is  objected  by  the  plaintiffs  in  error,  that  the  bill  is  not 
framed  for  such  purpose. 

The  scope  of  the  bill  is  known  by  its  allegations  and  prayer. 
The  allegations  are  full,  and  the  prayer  is,  that  the  defendants 
may  be  absolutely  barred  and  foreclosed  of  and  from  all  right 
and  title  in  and  to  the  said  premises,  and  may  be  decreed  to 
join  in  a  conveyance  of  the  same  to  your  orator,  and  may 
deliver  up  to  your  orator  all  and  every  the  deeds,  etc.,  and 
that  in  default  of  said  Young  and  wife  executing  such  convey- 
ance, that  the  master  in  chancery  execute  the  same,  conveying 
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all  their  interest,  etc.,  and  that  said  Yonng  and  wife,  and  all 
parties  holding  said  premises  through  and  under  them,  be  de- 
creed to  surrender  up  the  possession  of  said  premises  to  your 
orator,  and  for  such  other  and  further  relief  in  the  premises  as 
the  nature  of  his  case  may  require,  etc. 

The  defendants,  in  their  answer,  deny  all  the  fraud  with 
which  they  are  charged,  and  give  a  history  of  the  manner  in 
which  Mrs.  Young  acquired  the  property;  that  they  intend  to 
pay  all  the  money  advanced  and  legal  interest,  alleging  that 
the  whole  loan  due  complainant  is  not  equal  to  one-fourth  the 
value  of  the  estate  mortgaged.  They  then  set  up  a  claim,  that 
the  premises  were,  at  the  time  of  giving  the  trust  deed,  ever 
since  have  been,  and  still  are,  the  homestead  of  the  defendants 
and  their  children,  there  being  a  dwelling-house  upon  it,  and 
occupied  as  the  family  residence. 

The  bill,  it  would  seem,  is  framed  so  as  to  subject  this  prop- 
erty to  the  payment  of  this  indebtedness  as  a  charge  thereon, 
in  one  of  the  specific  modes  asked  for,  or  in  some  other  mode 
which  the  court  might  adopt  under  the  general  prayer,  pro- 
vided it  be  not  inconsistent  with  the  object  and  scope  of  the 
bill.  The  plaintiffs  in  error,  in  the  argument  of  their  counsel, 
allude  to  the  abandonment  of  the  trust  deed  by  the  defendant, 
and  his  endeavor  to  subject  the  property  to  this  debt  as  a  charge 
thereon.  '  We  think  this  is  the  strongest  view  for  him  to  pre- 
sent, but  we  are  constrained  to  say  that  it  cannot  avail  him 
much,  as  there  being  no  pretense  for  a  strict  foreclosure,  the 
property  being  worth  vastly  more  than  the  debt,  all  the  court- 
could  do  would  be  to  order  a  sale  of  the  premises  with  re- 
demption. Then  comes  in  the  homestead  exemption,  which 
Ellen  Young  has  never  released  or  waived,  and  which,  conse- 
quently, would  prevent  a  delivery  of  possession,  if  a  sale  was 
made,  whilst  she  lives,  should  she  become  a  widow,  or  until  her 
voun^est  child  shall  become  of  age. 

The  decree  of  strict  foreclosure  is  reversed,  and  a  decree 
here  that  the  premises  be  sold  by  the  master  in  chancery  of 
Cook  county,  on  the  usual  terms,  after  the  usual  notice,  to  pay 
such  sum  as  he  may  find,  from  the  testimony  and  exhibits  in 
the  cause,  to  be  due  the  complainant  from  Andrew  Young,  de- 


OTTAWA, 


Stone  v.  Atwood  et  ah 


fendant.  Sale  to  be  subject  to  the  claim  of  a  homestead  ex- 
emption, for  the  benefit  of  the  defendants,  the  plaintiffs  in 
error  herein. 

Decree  reversed. 


Horatio  O.  Stone,  Appellant,  v.  Levi  L.  Atwood  et  al, 

Appellees. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

A.  court  of  equity  will  correct  a  mistake  in  an  award,  so  as  to  make  it  what 
the  arbitrators  intended  it  should  be.  Unless  the  mistake  is  that  of  all  the 
arbitrators,  the  award  cannot  be  reformed. 

An  arbitrator  may  be  examined  as  a  witness  to  sustain,  but  not  to  impeach, 
his  award. 

In  May,  1859,  Stone  and  Atwood  having  certain  matters  in 
dispute,  submitted  them  to  their  respective  attorneys,  Sherman 
and  Fuller,  as  arbitrators,  for  determination. 

Atwood  owned  a  large  amount  of  furniture  in  the  "  Orient 
House,"  on  which,  or  a  part  thereof,  Stone  held  a  chattel  mort- 
gage. There  was  another  chattel  mortgage  on  all  the  furni- 
ture, given  to  R.  M.  Hough,  1ST.  Chapin,  and  defendant  Covert, 
to  secure  $1,000,  advanced  by  them  to  Atwood,  and  also  to 
secure  them  from  liability  on  a  bond  they  had  signed  for  At- 
wood. 

The  arbitrators  were  to  fix  a  valuation  on  the  furniture,  and 
were  further  to  estimate  and  determine  the  amount  that  Stone 
owed  Atwood,  and  that  Atwood  owed  Stone,  and  strike  a  bal- 
'ance  between  them.  Atwood  had  paid  money  to  Stone  on  ac- 
count, and  had  also  claims  against  Stone  for  damages  sustained 
by  the  foreclosure  by  Stone  of  his  chattel  mortgage,  which  At- 
wood alleged  was  maliciously  done,  but  Atwood  was  not  to  be 
allowed  exemplary  damages,  but  only  for  the  actual  loss  he  had 
sustained  in  the  injury  to  the  furniture. 

Stone  was  to  have  and  take  the  furniture  at  the  arbitrators' 
valuation,  and  if  there  was  anything  found  to  be  due  Stone 
on  the  accounts,  it  was  to  be  applied  toward  the  payment  for 
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the  furniture  as  far  as  it  would  .go,  and  Stone  was  to  give  his 
notes  for  the  balance. 

There  were  also  three  debts  due  to  A.  E.  &  G.  H.  Miller, 
Charles  Toby  and  Bowen  Brothers,  amounting  to  $350,  which 
they  claimed  Stone  owed  them,  but  which  Stone  claimed 
Atwood  owed  them.  It  was  therefore  agreed  between  Stone 
and  Atwood,  that  the  arbitrators  should  set  apart  furniture  to 
the  amount  of  $350,  which  should  be  appropriated  to  the 
payment  of  the  Millers,  Bo  wens  and  Toby,  and  that  Stone 
should  take  the  remainder  of  the  furniture  at  the  valuation 
aforesaid. 

The  arbitrators  differed  in  the  commencement  as  to  how 
they  should  proceed  in  obtaining  the  valuation,  one  contending 
that  the  value  of  similar  furniture  in  May,  1859,  should  be 
taken  as  the  basis,  and  ordinary  wear  and  tear  deducted  there- 
from, and  the  other  insisting  that  it  had  been  agreed,  and  was 
the  only  true  basis,  to  take  the  actual  cost  of  this  particular 
furniture  when  purchased,  and  to  deduct  therefrom  ordinary 
wear  and  tear  for  like  furniture.  It  was  conceded  that  tin's 
furniture  had  suffered  more  injury  than  ordinary  by  reason  of 
being  removed  from  the  Orient  House,  by  Stone,  in  the  Jan- 
uary before,  and  the  difference  between  ordinary  wear  and 
tear  and  the  injury  actually  sustained  was  to  be  allowed 
Atwood. 

The  arbitrators  finally  agreed  to  proceed  in  the  valuation 
according  to  the  views  of  each,  and  then  see  how  near  they 
came,  and  try  to  reconcile  the  difference  then.  One  of  them 
arrived  at  the  valuation  upon  his  mode  of  procedure,  and 
announced  it  at  $3,779,51.  The  other  had  been  figuring  on 
his  basis  and  made  about  the  same  amount,  and  consequently 
accepted  the  $3,779.51,  as  the  valuation,  but  without  going 
over  the  other's  figures  or  knowing  anything  about  them.  He 
had  not  called  in  witnesses  at  this  time  or  put  in  the  bills  of 
purchase  on  his  view  of  the  way  the  valuation  should  be  arrived 
at,  and  did  not  do  so,  inasmuch  as  the  total  announced  by  his 
colleague  agreed  with  his  own  ideas  as  to  the  amount.  It  was 
then  agreed  that  Atwood  should  receive  $1,300  from  Stone, 
over  and  above  everything.  The  arbitrators  then  awarded  as 
follows: 
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Valuation  of  furniture,  .  -         -         -         -  $3,779.51 
Deduct  to  pay  Millers,  Bowens  and  Toby,         356.71 


To  go  to  Stone,         -  $3,422.80 

Balance  due  Stone  from  Atwood,  -         2,123.04 


To  be  paid  Atwood  by  Stone,  -         -  $1,299.76 

Which  was  to  be  settled  by  Stone  giving  his  thirteen  promis- 
sory notes,  payable  one  year  from  date — twelve  for  $100  each, 
and  one  for  $99.76, 

Before  the  property  could  be  delivered,  the  Covert,  Hough 
and  Chapin  mortgage  was  to  be  satisfied.  This  mortgage  was 
given  to  secure  $1,000,  advanced  by  Covert,  Hough  and 
Chapin  to  Atwood,  and  also  to  secure  them  against  liability  on 
a  bond  they  had  signed  for  Atwood.  By  the  terms  of  the 
award  they  were  released  from  liability  on  the  bond,  and  it 
now  remained  to  pay  the  $1,000.  Ten  of  the  Stone  notes, 
amounting  to  $1,000,  were  accordingly  made  payable  to  Covert 
and  delivered  to  him,  and  thereupon  the  Covert,  Hough  and 
Chapin  mortgage  was  assigned  by  the  mortgagees  to  Mr.  Stone. 
Subsequently  the  arrangment  wTas  made  that  Covert  should 
settle  the  Toby,  Miller  and  Bowen  debts  and  receive  the  bal- 
ance of  the  $1,299.76,  namely,  $299.76.  There  were  also  a 
few  articles  of  carpeting,  etc.,  in  the  Orient  House,  amounting 
in  value  to  $125,  which  were  not  included  in  the  award,  and 
which  were  conveyed  to  Covert  by  bill  of  sale,  (Stone  having 
got  title  to  them  under  the  Covert  mortgage.)  This  gave  to 
Covert: 

Notes  in  the  first  instance,         -         -         -  $1,000.00 
Subtract  debts  of  Miller,  etc.,         -  350.00 


$650.00 
Add  balance  of  notes,         -  299.76 


$949.76 
Add  articles  of  carpeting,  etc.,       -        -  125.00 


$1,074.76 
There  was  $1,000  secured  by  the  Covert  mortgage,  but  the 
$74.76  was  to  pay  for  interest  and  trouble. 
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Stone,  therefore,  retained  the  notes  for  $299.76  until  the 
Miller,  Toby  and  Bowen  accounts  were  settled.  In  pursuance 
of  the  arrangement,  Covert  settled  Toby's  bill,  (which  was  for 
8100,)  at  once  by  giving  him  one  of  the  Stone  notes  for  that 
sum,  and  handed  over  the  receipted  account  to  Stone.  This 
was  on  Saturday  evening,  (the  day  the  award  was  carried  into 
effect,)  and  Covert  left  town  Sunday  night,  and  did  not  return 
until  Wednesday,  when  he  was  enjoined  from  disposing  of  the 
nine  notes  he  then  held,  and  no  opportunity  given  him  to 
settle  with  the  Millers  and  the  Bowens,  which  he  would  other- 
wise have  done.  Stone  filed  this  bill  against  Atwood  and 
Covert,  alleging  that  the  arbitrators  made  a  mistake  of  $1,000 
in  the  valuation  of  the  furniture,  and  claiming  that  it  should 
be  deducted  from  the  $1,299.76,  and  enjoining  Covert,  on  the 
ground  that  the  notes  he  held  were  so  held  "  for  the  use  of  At- 
wood." 

The  defendant,  Atwood,  in  his  sworn  answer,  denies  the  mis- 
take, declares  if  there  was  one  it  was  not  mutual,  and  that  if  the 
award  were  corrected  it  would  not  then  conform  to  the  inten- 
tion of  the  arbitrators.  Atwood  further  declares,  that  if  such 
mistake  occurred  on  Sherman's  part,  in  the  valuation  of  the 
furniture,  that  Fuller  proceeded  on  a  different  basis,  and  did  not 
participate  in  such  error,  and  that  the  valuation  would  never 
have  been  fixed  $1,000  lower  than  it  was;  that  the  valuation 
also  affected  the  "judgment  of  the  arbitrators  in  striking  the 
balance  of  accounts  between  the  parties,  which  would  not  have 
been  the  same  if  there  had  been  a  mistake  as  alleged,  and  such 
mistake  had  been  discovered;  that  the  schedules  were  annexed 
to  the  award,  for  the  purpose  of  giving  a  list  of  the  furniture, 
so  that  Stone  could  take  possession,  and  not  to  make  the  figures 
on  them  part  of  the  award,  etc.,  etc. 

Covert,  in  his  sworn  answer,  denies  any  knowledge  of  the 
alleged  error  in  the  award;  does  not  believe  there  was  any, 
etc. ;  declares  himself  to  be  the  bona  fide  holder  of  the  notes 
in  question,  for  good  and  valuable  consideration ;  denies  that 
he  holds  them  for  Atwoocl's  use,  and  says  they  were  assigned 
and  made  payable  to  him,  to  pay  the  indebtedness  of  Atwood 
to  him  and  Chapin  of  $1,000,  and  that  the  Covert,  Hough  and 
Yol.  XXYIIL— 3 
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Cliapin    mortgage  was  assigned   to    Stone   in   consideration 
thereof,  etc.,  etc. 

The  bill  was  dismissed  in  the  court  below,  and  Stone  prayed 
this  appeal. 

T.  Hoyke,  and  W.  B.  Scates,  for  Appellant. 

I.  The  bill  to  rectify  the  mistake  which  occurred  in  this 
case,  was  the  proper  remedy,  and  the  mistake  should  have  been 
corrected  by  the  court  below.  For,  if  there  be  a  palpable  mis- 
take or  miscalculation,  the  party  aggrieved  may  bring  his  bill 
against  the  party  in  whose  favor  the  award  or  mistake  occurs. 
Williams  v.  Warren,  21  111.  541 ;  Boston  Water  Co.  v.  Gray, 
6  Mete.  131,  168,  181,  182;  BoucTc  v.  Wilbur,  4  Johns.  Ch. 
405;  Champion  v.  War  ham,  1  Ambler,  245:  3  Atkyns,  644; 
Roque  v.  Balliman,  6  Taunt.  112;  13  111.  456;  6  East,  309;  2 
Mann.  &  Granger,  (40  Eng.  Com.  Law,)  846;  Story's  Eq.  Jut., 
sec.  1456. 

"  If  there  is  a  material  mistake  of  fact  apparent  on  the  face  of 
the  award,  or  if  the  arbitrators  themselves  are  satisfied  of  the 
mistake  and  state  it,  although  it  is  not  apparent,  and  if  in  their 
own  view  it  is  material  to  the  award,  although  made  out  by  ex- 
trinsic evidence,  courts  of  equity  will  grant  relief."  Knox  v. 
Simonds,  1  Yesey,  Jr.  365;  3  Brok.  Ch.  Bep.  163;  Kline  v. 
Catara,  2  Gall.  71;  3  Atkyns,  644;  1  ibid,  64. 

The  error  in  this  case  is  not  one  of  judgment  of  the  arbitrator 
who  was  deceived  by  this  mistake.  The  error  of  the  finding 
is  clearly  shown  in  the  award  and  schedules  accompanying  it; 
so  that  the  true  result  can  be  deduced  therefrom  by  a  mathema- 
tical calculation,  and  a  court  of  equity  can  most  appropri- 
ately interfere  against  any  mistake  founded  upon  an  errone- 
ous calculation,  and  substitute  the  true  for  the  false  result.  3 
Atkyns,  (Anon,  case,)  644;  Kent  v.  Elstob,  3  East,  18; 
BoueJc  v.  Wilbur,  4  Johns.  Ch.  405;  Pleasants  v.  Boss,  1 
Wash.  156. 

Fuller  &  Ham,  for  Appellees. 

I.  The  complainant,  in  order  to  maintain  his  bill,  must 
show : 
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1st.     That  a  mistake  has  occurred. 

2nd.  That  this  mistake  is  mutual,  that  is,  participated  in 
by  both  arbitrators.  Lyman  v.  U.  Ins.  Co.,  17  Johns.  ~R. 
376;  S.  C.,  2  Johns.  Ch.  630. 

There  is  no  difference  between  an  award  and  any  other  agree- 
ment in  this  respect.  If  the  complainant  had  filed  his  bill  to 
set  aside  the  award,  that  would  involve  a  different  question; 
but  this  is  a  bill  to  correct  an  alleged  error,  and  that  error  must 
appear  to  have  been  mutual. 

3rd.  That  the  proposed  amendment  will  make  the  award, 
if  corrected,  conform  to  the  intention  of  the  arbitrators.  Wil- 
liams v.  Warren,  21  111.  552;  Lyman  v.  U.  Ins.  Co.,  2  Johns. 
Ch.  632. 

II.  But  it  is  assigned  for  error,  that  the  court  admitted 
parol  evidence  to  vary,  contradict  and  explain  a  written  award. 

The  bill  prays  inter  alia,  "  that  the  mistake  in  said  aw^ard 
hereinbefore  specified,  may  be  corrected;  and  the  said  award 
in  that  respect  reformed,  and  when  so  corrected  carried  into 
effect."  It  partakes,  therefore,  of  the  nature  of  a  bill  for  spe- 
cific performance,  and  the  authorities  on  that  branch  of  equity 
jurisprudence  will  be  found  more  or  less  applicable  to  the 
case. 

It  is  a  familiar  principle,  that  parol  evidence  is  admissible  in 
defense  of  a  bill  for  specific  performance,  upon  the  ground  of 
fraud,  accident,  surprise  or  mistake,  not  only  as  collateral 
to  and  independent  of  a  tvritten  contract,  but  in  contradiction 
to  it.  Ramsbottom  v.  Gordon,  1  Yesey  &  B.  165;  Winch  v. 
Winchester,  1  Y.  &  B.  365. 

The  defendant,  in  answer  to  a  bill  for  specific  performance, 
may  prove  by  parol  evidence  that  the  written  instrument  sought 
to  be  enforced  against  him,  does  not  correctly  and  truly  ex- 
press the  agreement  of  the  parties,  but  that  through  fraud,  sur- 
prise or  mistake,  there  is  some  material  omission,  insertion 
or  variation  contrary  to  the  intention  or  understanding  of  the 
parties.  Best  v.  Stow,  2  Sanford's  Ch.  298,  and  cases  cited; 
2  Story's  Eq.,  §§  769,  770  and  note;  Clark  v.  Grant,  14  Yes. 
519,  524;  Winch  v.  Winchester,  1  Y.  &  B.  375;  Cathcart  v. 
Robinson,  5  Peters,  262. 


36  OTTAWA, 


Stone  v.  Atwood  et  al. 


It  being  once  admitted  tliat  parol  evidence  may  be  received 
for  the  purposes  indicated,  there  is  no  room  for  contending 
that  it  should  be  available  in  favor  of  one  party  or  for  one 
purpose  rather  than  another.  Gillespie  v.  Moon,  2  Johns. 
Ch.  585. 

In  cases  of  the  character  indicated,  it  is  conceded  that  parol 
proof  may  be  introduced  to  aid  a  complainant  in  his  bill  as 
well  as  to  aid  a  defendant  in  his  defense  (Gillespie  v.  Moon,) 
and  it  would  seem  to  follow  in  the  case  at  bar: 

1.  If  the  complainant  relied  upon  the  mistake  as  made  out 
by  the  parol  proof  he  has  introduced,  the  defendant  may  rebut 
the  equity  of  the  bill  by  showing,  also  by  parol: 

That  there  was  no  mistake;  that  if  there  was,  it  was  not 
mutual ;  that  the  award,  if  corrected,  would  not  conform  to  the 
intention  of  the  arbitrators,  and  that  such  correction  would 
operate  as  a  fraud  and  surprise  upon  the  defendant. 

2.  If  the  complainant  relies  upon  the  allegation  made  in 
argument,  but  which  we  think  is  not  made  in  the  bill,  that  the 
mistake  appears  on  the  face  of  the  award,  then,  assuming  for 
argument's  sake  only,  the  fact  to  be  so,  still  the  defendant  may 
show  by  parol : 

That  the  figures,  which  are  declared  to  show  the  error,  are 
no  part  of  the  award,  and  that  error  does  not  therefore  appear 
on  the  face  thereof. 

That  the  award,  if  corrected,  would  not  contain  the  joint 
judgment  of  the  arbitrators. 

It  is  said  over  and  over  again  in  the  books,  that  an  award 
can  not  be  corrected,  unless  the  proof  be  clear  and  explicit, 
that  it  will  thereby  be  made  to  conform  to  the  intention  of 
the  arbitrators.      Williams  v.  Warren,  21  111.  531. 

Or,  as  Chancellor  Kent  says,  (Lyman  v.  TJ.  Ins.  Co.,  2 
John.  Ch.)  in  regard  to  an  agreement,  "no  amendment  was 
ever  made  without  absolute  conviction  of  the  truth  and  precis- 
ion of  the  real  agreement. " 

And  the  rule  is  laid  down  that  cases  arising  upon  awards  are 
not  to  be  decided  upon  any  technical  rules  of  legal  construc- 
tion. Eussell  on  power  and  Duty  of  Arbitrators,  32  Law  Lib. 
245. 
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The  alleged  mistake  was  not  an  extra  judicial  one. 

The  action  of  the  arbitrators  on  the  valuation  was  not  at  all 
like  determining  the  number  of  acres  of  land,  or  the  number 
or  description  of  personal  chattels,  as,  if  the  award  had  found 
six  sofas  in  the  house  when  there  were  but  three,  or  five  rock- 
ing chairs  when  there  were  six,  or  had  called  a  table  a  chair,  or 
vice  versa,  or  things  of  a  like  nature,  where  if  an  error  was 
committed  it  might  be  corrected  by  the  thing  itself. 

Bouck  v.  Wilbur,  4  Johns.  Ch.  406,  was  a  bill  for  the  cor- 
rection of  a  mistake  of  an  extra  judicial  nature,  clearly  proven 
and  not  denied  by  the  arbitrators  so  far  as  appears.  It  is  an 
entirely  different  case  from  the  one  at  bar.  The  judgment  of 
the  arbitrators  there  was  truly  exercised  and  passed  upon  the 
object  of  submission.  Here  one  of  the  arbitrators  truly  exer- 
cised his  judgment,  and  so  did  the  other  one,  but  he,  it  now 
appears,  made  up  his  judgment  on  a  mistaken  calculation. 
There  the  mistake  was  by  all  the  arbitrators  in  describing  the 
boundaries  of  the  fifty-acre  piece  of  land,  respecting  the  dispo- 
sition of  which  there  was  no  doubt.  There  the  correction 
could  be  made  by  the  land,  the  thing  itself.  Here  there  is 
nothing  definite  to  go  by. 

It  is  not  denied,  however,  that  awards  may  in  rare  instances 
be  rectified,  but  never  without  "  absolute  conviction  "  or,  as 
Judge  Walker  says,  in  Williams  v.  Warren,  "  clear  and  ex- 
plicit evidence  "  that  the  award  thereby  be  made  to  conform  to 
the  intention  of  the  arbitrators. 

If  the  present  award  is  not  the  joint  judgment  of  the  arbi- 
trators, neither  would  the  award  as  amended  be  such  joint  judg- 
ment. 

Equity  cannot  correct  one  error  by  the  commission  of  an- 
other. 

The  position  of  the  complainant  would  oust  the  court  of 
jurisdiction. 

III.  "  He  who  seeks  equity  must  do  equity,"  is  a  general 
rule,  and  in  no  class  of  cases  will  the  court  more  rigorously  en- 
force this  maxim  than  in  those  of  the  present  character. 

Had  the  complainant  brought  his  bill  to  set  aside  the  award, 
and  offered  to  restore  the  defendant  Atwood  to  the  position 
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lie  occupied  before  the  award  was  made  or  the  arbitration  agreed 
upon  or  entered  into,  then  his  position  before  the  court  would 
have  been  very  different. 

Had  he  amended  this  bill  even  upon  the  coming  in  of  the 
answer  or  of  the  proof,  and  sought  the  vacation  of  the  award 
upon  restoring  Atwood  to  his  original  status,  then  he  would 
have  occupied  a  different  position. 

Equity  demanded  the  restoration  of  the  status  quo  before  it 
could  give  relief. 

IY.  The  award  in  this  case  was  fully  executed.  It  is  true 
that  certain  notes  were  to  be  delivered,  but  they  were  to  be  to 
Covert,  under  an  agreement  made  subsequently  to  the  award, 
and  distinct  therefrom. 

~No  award  was  ever  corrected  after  full  execution  thereof. 

The  remainder  of  the  brief  of  counsel  for  appellees,  was  de- 
voted to  the  presentation  of  the  defense  of  Covert  as  a  bona 
fide  holder  of  the  notes  in  question,  and  is  omitted  here,  as  the 
decision  of  the  case  turned  upon  the  other  points  involved. 

Breese,  J.  The  bill  was  filed  in  this  case,  by  the  appejlanty 
to  correct  a  mistake  in  the  award  after  the  same  had  been  in 
most  particulars  executed  by  the  parties.  The  record  shows  a 
submission  in  writing,  under  bonds,  by  the  appellant  and  At- 
wood, of  certain  matters  in  difference  between  them,  growing 
out  of  the  lease  of  the  "  Orient  House"  in  Chicago,  owned  by 
appellant,  and  occupied  by  Atwood,  and  money  loaned  by  ap- 
pellant to  Atwood,  and  out  of  which  had  arisen  divers  suits  at 
law.  By  the  terms  of  the  submission  the  arbitrators  were  re- 
quired to  find  first,  the  balance  due  from  Atwood  to  appellant 
upon  a  statement  of  their  respective  accounts.  They  were 
then  required  to  set  aside  a  portion  of  the  furniture  in  the 
house,  to  be  appropriated  in  payment  of  certain  debts  then  due 
and  payable  by  Atwood  to  Bowen  Brothers,  A.  R.  and  (x.  H. 
Miller,  and  Charles  Toby,  amounting  to  about  three  hundred 
and  fifty  dollars,  provided  that  the  indebtedness  found  due  to 
appellant  from  Atwood,  should  first  be  paid  in  full  out  of  the 
furniture  in  the  house.  The  appropriation  to  Bowen  and  the 
others  to  be  made  out  of  the  residue  of  such  furniture,  should 
there  be  any. 
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By  the  terms  of  the  submission  it  was  also  agreed  between 
Stone  and  Atwood,  that  the  balance,  after  allowing  all  just 
claims  found  by  the  arbitrators  to  be  due  from  Atwood  to 
Stone,  should  be  paid  and  satisfied  in  full  by  Atwood  out  of 
the  furniture  in  the  Orient  House,  in  the  following  manner: 
The  arbitrators  were  to  fix  and  determine  the  valuation  of  the 
furniture;  whereupon  Atwood  was  to  deliver  to  Stone,  and 
Stone  was  to  receive  at  such  valuation,  so  much  of  the  furni- 
ture as  should  be  necessary  to  pay  in  full  the  amount  of  such 
balance,  so  to  be  found  in  his  favor,  and  the  arbitrators  were 
to  set  aside  so  much  of  the  residue  of  the  furniture  at  the  valua- 
tion as  aforesaid,  as  might  be  necessary  to  pay  the  debts  due 
Bowen  Brothers,  A.  E.  and  G.  H.  Miller,  and  Charles  Toby, 
if  there  should  be  sufficient;  and  as  to  the  residue  of  the  furni- 
ture, if  any  there  should  be,  Stone  was  to  take  and  receive  the 
same  at  the  valuation  to  be  fixed  and  determined  as  aforesaid, 
and  give  his  promissory  notes  therefor  in  manner  in  the  sub- 
mission specified, 

The  arbitrators  were  the  counsel  of  the  parties,  and  they 
made  their  award  in  writing,  on  the  20th  day  of  May,  1859. 
It  recites  as  follows :  "  There  is  due  to  the  said  Stone  from  said 
Atwood,  for  money  loaned  and  interest  on  the  same,  the  sum 
of  (  naming  the  items,)  three  thousand  one  hundred  and  ninety- 
three  dollars  and  forty-seven  cents.  And  there  is  due  to 
Atwood  from  the  said  Stone,  (naming  the  items,)  ten  hundred 
and  seventy  dollars  and  forty-three  cents,  and  that  the  balance 
due  said  Stone,  from  said  Atwood,  is  the  sum  of  two  thousand 
one  hundred  and  twenty-three  dollars  and  four  cents."  The 
award  then  finds  the  amounts  due  respectively  to  Bowen  and 
the  others,  and  proceeds:  "And  we  set  aside  for  payment  of 
the  debts  due  the  said  Bowen,  etc.,  to  be  appropriated  by  the 
said  Atwood  in  payment  thereof,  the  following  articles  of  prop- 
erty, to  wit:"  (naming  them  and  their  value.)  The  value  of 
this  furnitnre  thus  set  apart,  foots  up  four  hundred  and  forty- 
one  dollars  and  fourteen  cents.  The  award  then  proceeds: 
"  And  further,  we  do  estimate  and  value  the  balance  of  furni- 
ture not  appropriated  in  payment  of  debts  as  before  mentioned, 
to  be  of  the  value  of  three  thousand  four  hundred  and  twenty 
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two  dollars  and  eighty  cents,  according  to  accompanying  sched- 
ules made  by  C.  Morgan,  A.  E.  Miller,  Hollister,  C.  Toby, 
A.  G-.  Bnrley,  and  the  undersigned,  and  we  do  award  and 
adjudge,  that  the  said  Stone  shall  take  the  said  furniture, 
according  to  the  said  schedules  at  the  valuation  as  aforesaid, 
and  that  the  said  Stone  shall  be  credited  with  the  sum  of  two 
thousand  one  hundred  and  twenty-three  dollars  and  four  cents, 
being  the  amount  found  to  be  due  the  said  Stone,  from  the 
said  Atwood,  and  upon  the  delivery  thereof  to  said  Stone,  he, 
the  said  Stone,  shall  execute  and  deliver  to  said  Atwood  his 
promissory  notes  for  the  sum  of  twelve  hundred  and  ninety- 
nine  dollars  and  seventy-six  cents,  payable  twelve  months  from 
date  of  this  award,  to  wit,  the  20th  day  of  Mzy."  The 
various  schedules  referred  to,  after  making  the  deductions 
allowed  by  the  appraisers  for  wear  and  tear  and  injury  to  the 
furniture,  amount  to  the  sum  of  two  thousand  seven  hundred 
and  eighty-seven  dollars  and  twenty  cents,  from  which  is  to  be 
deducted  the  value  of  the  furniture  set  apart  to  pay  Bowen 
and  the  others,  amounting  to  four  hundred  and  forty-one  dol- 
lars and  fourteen  cents,  leaving  to  go  to  appellant,  two  thou- 
sand three  hundred  and  forty -five  dollars  and  six  cents. 
Atwood's  debt  to  appellant  amounted  to  two  thousand  one  hun 
dred  and  twenty-three  dollars  and  four  cents,  which  deducted 
from  the  value  of  the  residue  of  the  furniture,  left  to  be  paid  by 
appellant  to  Atwood,  the  sum  of  two  hundred  and  twenty- 
two  dollars  and  two  cents  only.  The  arbitrators  award  to 
Atwood  the  sum  of  twelve  hundred  and  ninety-nine  dollars 
and  seventy-six  cents,  as  the  amount  to  be  paid  by  appellant 
to  Atwood,  after  making  the  above  deductions.  The  error 
arises,  in  setting  down  the  value  of  the  furniture  in  schedules 
Nos.  4  and  5.  That  value  is  stated  at  twelve  hundred  and 
twent}^  dollars  and  three  cents,  subject  to  a  deduction  of 
twenty  per  cent,  for  wear  and  tear,  which  would  reduce  the 
amount  to  nine  hundred  and  seventy-six  dollars  and  three 
cents.  Instead  of  this  sum,  by  mistake  (  as  is  alleged  by  appel- 
lant not  in  his  bill,  but  in  the  argument  of  his  counsel,)  the 
sum  of  one  thousand  nine  hundred  and  seventy-six  dollars 
and  three  cents,  was  set  down  as  the  value,  being  seven  hun- 


APKIL  TEEM,  1862.  41 

Stone  v.  Atwoocl  et  al. 

dred  and  fifty-six  dollars  more  than  the  original  valne  of  the 
articles,  and  one  thousand  dollars  in  excess,  after  making  the 
deduction  of  twenty  per  cent.  It  is  nowhere  alleged  in  the 
bill,  that  this  mistake  appears  on  the  face  of  the  award,  and 
evidence  was  offered  by  the  appellant  to  substantiate  it.  There 
being  no  allegation  in  the  bill  of  the  patent  character  of  the 
alleged  mistake,  and  evidence  having  been  offered  by.  the  appel- 
lant to  show  it,  justice  and  equity  would  require  that  the  same 
privilege  should  be  awarded  the  defendant  to  controvert  the  mis-" 
take  by  evidence  on  his  part.  It  is  probable  one  of  the  arbitra- 
tors is  cognizant  of  the  mistake  to  the  extent  of  one  thousand 
dollars  against  his  client,  the  appellant  here,  whilst  it  is  equally 
apparent  from  the  evidence,  the  other  arbitrator  is  wholly 
ignorant  thereof,  and  that  the  award  as  published,  is  a  correct 
and  true  award,  and  is  his  award,  irrespective  of  the  mode 
and  manner  by  which  results  were  reached.  We  hold  the 
principle  to  be  well  established,  that  a  court  of  equity  will 
correct  a  mistake  in  an  award  on  one  ground  only,  that  the 
mistake  was  mutual — that  all  the  arbitrators  acquiesce  in  it — 
that  with  the  alleged  mistake  it  is  not  their  award — that  cor- 
rected, it  is  their  award.  An  award  is  nothing  more  than  an 
agreement  made  for  parties  which  they  could  not  make  them- 
selves, and  it  must  be  mutual,  a  concurrence  in  results — a  meet- 
ing of  the  minds,  of  both  in  the  conclusions  at  which  they 
arrived.  The  evidence  is  clear,  that  the  alleged  mistake  of  one 
thousand  dollars  was  not  participated  in  by  both  arbitrators. 
One  of  them  distinctly  states,  if  the  award  is  reformed  as  pro- 
posed, it  ceases  to  be  his  award.  On  data  satisfactory  to  him, 
he  found  the  several  amounts  allowed,  and  their  appropriation. 
Can  a  court  of  equity  then,  when  the  mistake  is  not  mutual 
— not  participated  in  by  all  the  arbitrators,  reform  the  award? 
We  think  not.  Had  the  scope  and  prayer  of  the  bill  been, 
to  set  aside  the  award,  on  account  of  the  alleged  mistake, 
leaving  the  parties  to  their  original  rights,  a  decree  might 
have  passed  for  such  purpose,  but  the  prayer  of  the  bill  is,  to 
reform  the  award,  to  correct  an  error  which  does  not  appear  to 
have  been  mutual,  and  which  if  corrected,  will  not  conform  to 
the  intention  of  both  the  arbitrators,  but  to  that  of  one  only. 
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It  would  then  cease  to  be  an  agreement  of  the  parties  made 
through  the  arbitrators.  We  have  not  been  able  to  find  a  case, 
where  an  alleged  mistake  in  an  award  has  been  corrected,  ex- 
cept where  all  the  arbitrators  concur  in  admitting  the  mistake. 
On  principle  it  could  not  be  otherwise,  for  as  an  award  is  but 
an  agreement  of  the  parties,  it  must  conform  to  the  intention 
of  the  parties,  and  a  court  of  chancery  in  a  proper  case,  will  so 
decree. 

The  appellant,  to  show  the  mistake,  which  he  does  not  al- 
lege in  his  bill  appears  on  the  face  of  the  award,  offered  tes- 
timony to  show  it,  and  having  done  so,  contends  that  the  Ap- 
pellee, Atwood,  shall  not  be  allowed  to  controvert  it  by  other 
testimony.  He  contends  that  he  is  estopped  from  making 
proof  that  if  the  award  is  reformed,  it  would  not  be  the  award 
of  the  arbitrators.  If  the  bill  set  out  the  award,  with  the 
accompanying  schedules,  and  alleged  that  the  mistake  appears 
on  its  face,  and  no  proof  is  offered  by  the  complainant,  other 
than  the  exhibits  themselves,  it  might  be  the  defendant 
would  not  be  permitted  to  allege  against  it.  But  this  is  not 
such  a  case.  The  appellant  attempts  to  make  out  his  case  by 
testimony,  which  the  defendants  can  rebut,  and  show  there  was 
no  mistake,  or  if  one,  and  if  corrected,  the  award  would  not 
be  the  award  of  both  arbitrators.  If  not  so,  then  one  party 
would  have  a  great  advantage  over  the  other.  Apparently 
there  is  a  mistake  against  appellant,  of  one  thousand  dollars, 
which,  if  rectified,  the  other  party  shows  would  be  to  his 
disadvantage;  and,  therefore,  the  award  would  not  be  the 
award  of  either  of  the  parties,  and  so  not  the  agreement  of  the 
parties. 

A  court  of  equity  can  only  make  agreements,  upon  the  alle- 
gation of  a  mistake,  conform  to  the  intention  of  the  parties. 
By  correcting  the  error  as  prayed  for  in  this  case,  the  court 
would  not  do  so.  The  doctrine  of  estoppels  does  not  apply  be- 
cause parties  are  not  bound  by  an  award,  if  it  is  not  the  re- 
sult of  the  joint  judgment  of  the  parties.  If  one  party  at- 
tacks it  by  testimony,  the  other  party  can  defend  by  the  same 
weapons. 

On  the  point  that  an  arbitrator  is  not  a  competent  witness, 
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that  depends  upon  circumstances.  Like  a  jnror,  he  cannot  be 
called  to  impeach  his  award,  but  like  him  he  can  be  called  to 
sustain  it.  That  was  the  purpose  and  office  of  the  testimony 
of  the  arbitrator  called  by  Atwood.  The  complainant's  case 
was  dependent  on  the  testimony  of  one  arbitrator  chosen  by 
himself;  equal  justice  would  demand  the  defendant's  case 
should  be  protected  by  the  testimony  of  the  other,  if  possible. 
We  are  satisfied  if  the  award  is  reformed  as  proposed,  it  would 
not  be  the  award  of  the  arbitrators.  This  was  the  view  taken 
by  the  Superior  Court,  and  we  think  the  correct  view.  The 
decree  must  be  affirmed. 

Decree  affirmed. 


Edwakd  Williston,  Plaintiff  in  Error,  v.  David  Fisher 
et  aL,  Defendants  in  Error. 

ERROR  TO  COOK. 

An  appeal  will  be  dismissed  if  the  assignment  of  errors  is  not  attached  to 
the  record,  in  compliance  with  the  rule  of  this  court. 

This  was  an  appeal  from  the  Circuit  Court  of  Cook  county, 
dismissing  a  bill  in  chancery 

Baker  &  Tuley,  for  Plaintiff  in  Error. 

E.  F  Runyon,  for  Defendants  in  Error. 

Caton,  C.  J.  This  appeal  must  be  dismissed  because  there 
is  no  assignment  of  errors  upon  or  attached  to  the  record.  An 
assignment  of  errors  in  this  court  performs  the  same  office  as 
a  declaration  in  a  court  of  original  jurisdiction.  It  would  be 
just  as  regular  and  proper  for  the  Circuit  Court  to  render  a 
judgment  in  a  cause  where  there  is  no  declaration,  as  for  this 
court  to  affirm  or  reverse  a  judgment  where  there  is  no  assign- 
ment of  errors.  We  should  reverse  such  a  judgment  rendered 
by  the  Circuit  Court,  and  we  should  commit  the  same  error  to 
render  a  judgment  here  without  the  necessary  pleading. 
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"We  have  by  accident  discovered  what  purports  to  be  an  as- 
signment of  errors,  on  one  of  the  seven  printed  abstracts  filed 
in  this  cause.  But  this  is  no  more  a  compliance  with  the  rule 
than  it  would  have  been  had  the  assignment  of  errors  been 
written  on  an  abstract  in  any  other  cause.  The  seventh  rule  of 
this  court  declares:  "Errors,  when  assigned,  and  the  joinder 
thereon,  shall  be  written  on  or  attached  to  the  record."  Until 
this  is  done,  the  assignment  is  not  a  pleading  in  the  cause. 
The  appeal  is  dismissed. 


Appeal  dismissed. 


John  H.  Harris,  Appellant,  v.  Edwin  Mills  et  al, 

Appellees. 

APPEAL  FROM  MARSHALL. 

"Where  the  note  for  the  security  of  which  a  mortgage  was  gi'/en  is  barred  by 
the  statute  of  limitations,  the  right  to  foreclose  is  also  barred;  unless  the 
mortgage  contains  a  covenant  for  the  payment  of  the  money  when  it  might 
be,  that  the  mortgage  would  only  be  barred  by  the  time  fixed  for  the  limit- 
ation in  such  cases. 

As  a  general  rule,  courts  of  equity  follow  the  law,  in  allowing  limitations;  a 
bar  of  the  statute  at  law,  is  a  bar  in  equity;  and  the  admissions  necessary 
to  remove  the  bar  at  law  will  do  so  in  equity. 

When  the  statutory  period  necessary  to  bar  a  recovery  at  law  has  passed,  a 
foreclosure  in  equity  will  be  barred. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court 
by  Mr.  Justice  Walker  ;  the  same  case  was  before  the  court  at 
a  prior  time,  and  will  be  found  reported  in  volume  25  of  these 
Keports,  at  page  165. 

The  decree  appealed  from,  was  rendered  by  IIollister, 
Judge,  at  the  October  term,  1861,  of  the  Marshall  Circuit 
Court. 

W.  H.  Homes,  and  J.  M.  Scott,  for  Appellant. 

H.  M.  Wead,  and  E.  M.  Powell,  for  Appellees. 

Walker,  J.  This  bill  was  exhibited  to  foreclose  a  mort- 
gage, given  to  secure  a  note  alleged  to  have  been  lost.     The 
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mortgage  bears  date  the  12th  of  May,  1837,  and  recites  a  note 
for  seven  hundred  dollars.  The  note  is  alleged  to  have  been 
given  on  the  9th  of  April,  1836,  by  Edwin  Mills  to  appellant, 
due  on  the  9th  day  of  September,  1838.  The  mortgage  was 
not  recorded  until  the  8th  day  of  November,  1S55,  and  appears 
never  to  have  been  acknowledged.  It  also  appears  that  Edwin 
Mills,  on  the  13th  day  of  January,  1839,  executed  a  mortgage 
on  the  same  land,  to  secure  two  thousand  dollars,  to  Harlow 
Mills,  for  indebtedness  due  to  him.  This  latter  mortgage  was 
acknowledged  and  recorded.  Edwin  Mills,  on  the  17th  day  of 
February,  1842,  conveyed  the  mortgaged  premises  to  Harlow 
Mills,  for  the  expressed  consideration  of  two  thousand  dollars. 
This  deed  was  recorded  on  the  4th  of  August,  1842,  in  the 
proper  office. 

The  bill  charges,  that  this  deed  and  mortgage,  from  Edwin  to 
Harlow  Mills,  are  without  consideration,  and  are  fraudulent  and 
void.  It  is  also  charged,  that  they  were  taken  by  Harlow,  with 
full  notice  of  appellant's  prior  mortgage.  The  answer  alleges, 
that  a  consideration  was  given,  and  denies  all  notice  of  the  prior 
mortgage.  The  answer  also  sets  up,  and  relies  upon,  the  lapse 
of  more  than  sixteen  years  after  the  maturity  of  the  note  and 
before  the  exhibition  of  the  bill,  as  a  bar  to  a  foreclosure.  On 
the  hearing,  the  court  below  dismissed  the  bill  and  rendered  a 
decree  against  complainant  for  costs,  to  reverse  which  he  prose- 
cutes this  appeal. 

The  principal  question  presented  by  this  record  is  this:  the 
statute  of  limitations  having  barred  a  recovery  by  suit  on  the 
note,  does  it  form  a  bar  to  a  foreclosure  of  the  mortgage  by 
bill  in  equity?  Had  this  been  an  action  on  the  note,  over 
sixteen  }<ears  having  elapsed  after  the  maturity  of  the  note, 
the  recovery  would  have  been  barred.  If  such  an  action  had 
been  instituted,  and  a  recovery  defeated,  the.  judgment  could 
have  been  interposed  as  a  successful  bar  to  a  foreclosure.  Or, 
had  an  ejectment  been  brought,  and  the  bar  of  the  statute 
allowed,  to  defeat  a  recovery,  against  Harlow  Mills  or  those 
holding  under  him,  the  judgment  might  also  have  been  relied 
upon  to  prevent  a  decree  of  foreclosure.  Or,  had  a  scire 
facias  been  sued,  and  had  the  statute  of  limitations  been  sue- 
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cessfully  interposed  to  defeat  a  recovery,  the  judgment  might 
have  been  pleaded,  to  avoid  a  foreclosure  by  bill.  When  the 
party  has  elected  one  of  several  remedies,  and  it  results  in  a 
judgment  against  the  mortgagee,  that  judgment  becomes  as 
complete  a  bar  to  a.  proceeding  in  a  different  form  for  a  fore- 
closure, as  payment,  release,  or  other  discharge. 

The  question,  however,  still  recurs,  whether,  after  several 
remedies  have  been  barred,  but  not  established  in  a  legal  pro- 
ceeding, the  bar  may  be  relied  upon  in  other  and  different  rem- 
edies? As  a  general  rule,  courts  of  equity  follow  the  law,  in 
allowing  the  defense  of  the  statute  of  limitations.  A  bar  of 
the  statute,  at  law,  forms  a  bar  in  equity.  Story's  Eq.  PL, 
§500,  §751.  In  equity,  as  at  law,  an  acknowldgment  that  a 
debt  is  due,  and  a  promise  to  pay  it,  will  take  it  out  of  the 
operation  of  the  statute.  If  the  mortgagor  is  permitted  to  re- 
main in  possession  twenty  years  after  a  breach  of  the  condition, 
the  right  to  file  a  bill  to  foreclose  will  be  generally  considered 
as  barred  and  extinguished.  Though  in  cases  of  this  descrip- 
tion, as  the  law  is  not  positive,  but  is  based  upon  presumption 
of  payment,  it  is  open  to  be  rebutted  by  circumstances.  2 
Story's  Eq.,  §1028,  b.  This  court  has  repeatedly  held,  in  con- 
formity to  the  general  doctrine  announced  by  the  adjudged 
cases,  that  the  debt  is  the  principal  thing,  and  the  mortgage  is 
the  incident.  That  the  latter  follows  the  consideration  of  the 
former.  That  an  assignment  of  the  note  operates  ipso  facto 
to  transfer  the  mortgage.  That  a  payment,  release  or  other 
discharge  of  a  note,  satisfies  and  releases  the  mortgage.  If  we 
are  to  be  controlled  by  analogy,  no  reason  can  be  perceived  why 
a  bar  to  a  recovery  on  the  note  should  not  produce  the  same 
effect  on  the  mortgage. 

In  Great  Britain  it  is  usual  to  insert  in  the  mortgage  itself 
a  covenant  for  the  payment  of  the  money.  When  such  a 
covenant  is  found  in  the  mortgage,  it  being  under  seal,  and 
the  debt,  to  secure  which  it  was  given  is  not,  a  bar  to  a 
recovery  of  the  debt,  if  of  a  shorter  period  than  a  bar  to  a 
sealed  instrument,  could  not  affect  the  remedy  on  the  covenant 
in  the  mortgage.  If  the  statutory  period  necessary  to  bar  an 
unsealed   instrument    be   of   shorter   duration   than   a   sealed 


APRIL  TEEM,  1862.  47 

Harris  v.  Mills  et  at. 

instrument,  a  mortgage  containing  such  a  covenant  given  to 
secure  the  payment  of  a  debt  evidenced  by  an  unsealed  note, 
would  be  governed  by  the  longer  period  required  to  bar  a 
recovery  on  sealed  instruments.  The  mortgage,  in  this  case, 
contains  no  such  covenant.  This  being  so,  renders  the  decis- 
ions of  the  British  courts  on  mortgages  containing  such  cov- 
enants,  and  given  to  secure  simple  contracts,  inapplicable  to 
this  case.  The  statute  having  barred  a  recovery  on  the  note, 
because  according  to  the  theory  upon  which  the  statute  is  baser1, 
the  presumption  is  that  the  debt  has  been  paid.  There  is  n  ) 
evidence  in  this  record  showing  any  promise,  to  take  it  out  o;' 
the  operation  of  the  statute. 

These  statutes  are,  emphatically,  statutes  of  repose.  Wit!  • 
out  their  aid,  litigation  would  never  be  barred,  and  titles  an  i 
possession  of  property  would  never  be  quieted.  By  the  'efnu  . 
of  time,  the  loss  of  evidence,  the  death  of  witnesses,  and  th»  • 
failure  of  memory,  were  it  not  for  the  bar  of  these  statutes 
great  injustice  would  result.  These  considerations  have  in 
duced  all  civilized  nations  to  adopt  such  laws,  differing  ir. 
detail,  and  in  the  period  necessary  to  operate  as  a  bar,  but  all 
based  upon  the  same  principles,  and  to  attain  the  same  object. 
Nor  need  such  enactments  work  injustice.  Persons  under 
disability,  have  allowed  to  them  ample  opportunity,  after  the 
disability  ceases  to  exist,  for  the  assertion  of  their  rights,  and 
those  not  unter  disability,  have  also  ample  opportunity,  within 
the  period  of  limitation,  to  assert  theirs.  To  avoid  loss,  the 
creditor  has  only  to  use  reasonable  diligence,  to  avoid  the  bar 
ot  the  statute. 

It  has  been  said,  that  no  length  of  time  will  bar  a  foreclo- 
sure by  a  mortgagee  out  of  possession.  This  is  placed  upon 
the  ground  that  the  relation  of  landlord  and  tenant  is  supposed 
to  exist  between  the  parties.  But  such  is  not  the  true  relation 
of  the  parties.  For  some  purposes,  and  to  a  limited  extent 
only,  a  portion  of  the  incidents  are  the  same.  To  a  limited 
extent,  and  for  some  purposes,  the  relation  of  vendor  and  ven- 
dee, and  trustee  and  cestui  que  trust,  also  exists.  The  relation 
which  the  parties  bear  to  each  other,  is  peculiar  to  itself,  par- 
taking in  some  degree   of  the  incidents   of  these   other  rela- 
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tions,  but  analogous  in  all  particulars  to  no  one  of  them, 
Whilst  a  tenant,  until  he  surrenders  the  possession  to  the  land- 
lord, cannot  rely  upon  the  statute,  jet  the  mortgagor,  by 
acquiring  an  outstanding  title,  and  occupying  the  premises 
under  it  for  the  period,  and  upon  the  conditions  imposed  by 
the  statute,  may  invoke  its  aid  to  prevent  a  foreclosure.  ISTor 
is  he,  like  a  tenant,  required  to  account  for  rents  and  profits, 
bound  to  repair,  nor  is  he  impeachable  for  waste.  Other 
courts  have  held,  and  such  is  clearly  the  weight  of  authority, 
that  when  the  statutory  period  necessary  to  bar  a  recovery  at 
law  has  elapsed,  it  will  bar  a  foreclosure.  Christophers  v. 
Sparke,  2  Jacob  and  W.  234;  Jackson  v.  Wood,  12  J.  E.  242; 
Giles  v.  Barremore,  5  J.  R.  545 ;  Waterman  v.  Uaskins,  ibid. 
283;  Jackson  v.  Myers,  3  J.  E.  383;  Baker  v.  Evans,  2  Car. 
S.  E.  614;  Hugh  v.  Edwards,  9  Wheat.  497;  Moore  v.  Cobble, 
1  J.  Cli.  E.  385.  We  are,  therefore,  for  these  reasons,  of  the 
opinion,  that  when  the  note  became  barred  by  the  statute,  the 
right  to  foreclose  also  became  barred,  unless  the  mortgage  had 
contained  a  covenant  for  the  payment  of  the  money,  when  it 
might  be  that  it  would  require  twenty  years  to  produce  that 
effect,  as  an  ejectment  would  not  be  barred,  under  the  general 
limitation  law,  before  that  period,  unless  it  be  under  the  seven 
year  limitation  acts.  JSTo  error  is  perceived  in  dismissing  com- 
plainant's bill,  and  the  decree  of  the  court  below  must  be 
affirmed. 

Decree   affirmed. 


Henry  E.  Dibble  et  al,  Plaintiffs  in  Error,  v.  Caleb 
T.  Briggs,  Defendant  in  Error. 

ERROR  TO  GRUNDY  COUNTY  COURT. 

Where  a  sheriff  accepts  an  assignment  of  a  chattel  mortgage,  as  collateral 
security  for  the  payment  of  a  judgment,  upon  which  an  execution  has  been 
issued  and  placed  in  his  hands,  the  plaintiff  in  the  execution  being  ignorant 
of  the  assignment — the  plaintiff  is  not  bound  by  the  action  of  the  sheriff. 
The  latter  could  only  accept  money  in  satisfaction  of  the  execution. 

A  satisfaction  of  a  judgment,  if  it  has  been  paid,  should  be  entered,  it  should 
not  be  canceled. 
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Dibble  &  Co.  recovered  a  judgment  in  the  County  Court  of 
Grundy  county,  against  Griggs;  upon  this  judgment  an  execu- 
tion was  issued,  which  was  placed  in  the  hands  of  the  sheriff. 
A  motion  was  made  to  set  aside  the  execution  and  cancel  the 
judgment;  which  was  sustained.  Errors  were  assigned  on  this 
judgment,  upon  the  following  state  of  facts: 

1.  Execution  issued  on  the  judgment,  June  24,  1858,  and 
was  delivered  to  J.  W.  Newport,  attorney  for  plaintiff,  but 
said  Newport  does  not  remember  whether  the  execution  was 
delivered  by  him  to  the  then  sheriff  in  person  or  to  one  of 
his  deputies. 

2.  Said  sheriff  left  this  State  on  or  about  the  20th  of  July, 
1858,  with  money  in  his  hands,  collected  as  sheriff,  and  not  ap- 
plied on  the  executions  to  which  they  belonged;  that  it  is  not 
known  wdiere  said  sheriff  went,  or  where  he  now  is. 

3.  That  on  the  24th  day  of  July,  1858,  the  defendant. 
Briggs,  assigned  to  H.  A.  Woods,  a  deputy  of  sheriff  Wallace, 
who  then  held  the  execution,  a  chattel  mortgage  as  collateral 
security  for  the  following  executions,  to  wit:  Daniel  Horrom 
against  said  Briggs,  for  §88.32,  with  interest  from  April  20, 
1S5S;  E.  D.  Eoseman  against  said  Briggs,  for  $138.15,  with 
interest  from  March,  1858;  Dibble  &  Co.  against  Briggs,  for 
§131.56,  with  interest  from  June  24,  1858.  That  there  was 
also  in  the  hands  of  said  deputy,  not  provided  for  by  said 
assignment,  an  execution  in  favor  of  S.  W.  Munn  against  Briggs, 
dated  May  3,  1858,  for  $188.10. 

4.  Said  deputy  Woods  sold  property  on  said  mortgage, 
September  11,  1858,  for  $337,  but  did  not  apply  the  proceeds 
of  said  sale  on  any  of  said  executions,  so  far  as  is  known,  and 
there  is  no  evidence  that  any  was  applied  on  the  execution  in 
favor  of  Dibble  &  Co.,  and  that,  as  is  supposed,  he  absconded 
on  the  13th  of  September  with  the  proceeds  of  said  sale. 

5.  $178.71  was  paid  in  August,  1858,  and  $120  April,  1858, 
to  Woods,  to  apply  on  executions  in  his  hands  against  Briggs. 

6.  There  was  a  current  report,  at  first,  that  sheriff  Wallace 
had  gone  in  pursuit  of  horse  thieves:  about  1st  September,  1858, 
it  began  generally  to  be  believed  that  he  had  absconded. 

7.  That  Dibble  &  Co.,  or  their  attorney,  had  no  knowledge 
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of  the  said  transfer  of  said  chattel  mortgage  for  the  purposes 
aforesaid.  That  the  mortgage  and  transfer  were  recorded  in  the 
recorder's  office  of  said  county. 

8.  There  is  no  evidence  that  Dibble  &  Co.,  or  their  attor- 
ney, had  any  knowledge  that  said  execution  was  in  the  hands 
of  deputy  sheriff  "Woods  at  any  time;  that  the  same  is  lost  and 
cannot  be  found. 

9.  There  was  no  proof  that  the  execution  was  in  the  hands 
of  deputy  Woods  at  the  time  of  the  sale  of  the  property  on  the 
chattel  mortgage. 

10.  Mr.  Beading  testified,  that  at  the  time  the  mortgage 
was  assigned  to  Woods,  he  agreed  that  if  the  executions  in  his 
hands  were  not  otherwise  paid  during  the  lives  of  the  same,  that 
the  property  described  in  the  same  should  be  sold,  and  proceeds 
of  sale  to  be  considered  as  payments  on  the  executions. 
Testimony  objected  to,  and  objection  overruled,  and  exceptions 
taken. 

Assignment  of  errors: 

The  said  judgment  and  order  of  the  court  were  manifestly 
against  the  evidence  in  the  case. 

The  court  erred  in  holding  that  said  Woods  was,  at  the  time 
said  chattel  mortgage  was  assigned  to  him,  and  at  the  time  he 
sold  the  property  on  the  same,  a  deputy  sheriff  of  the  county 
of  Grundy. 

The  court  erred  in  holding  that  at  the  time  of  the  transfer  of 
said  chattel  mortgage,  and  the  sale  of  the  property  on  the  same, 
the  said  Woods  was  an  agent  of  the  plaintiffs  in  error. 

The  court  erred  in  admitting  the  testimony  of  Mr.  Reading, 
in  regard  to  the  agreement  of  said  Woods  at  the  time  he  re- 
ceived the  transfer  of  said  chattel  mortgage,  respecting  the 
disposition  of  the  property  secured  by  the  same,  and  the  pro- 
ceeds of  the  sale  of  said  property. 

The  motion  of  the  defendant  in  error  was  sustained,  and  the 
judgment  and  order  of  the  court  given  in  favor  of  the  defend- 
ant in  error,  whereas  the  judgment  and  order  of  the  court 
should  have  been  in  favor  of  the  plaintiffs  in  error. 

J.  W.  Newport,  for  Plaintiffs  in  Error. 


J.  K.  Reading,  for  Defendant  in  Error. 
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Breese,  J.  The  plaintiffs  here  obtained  a  judgment  in  1858, 
against  the  defendant,  for  the  sum  of  one  hundred  and  thirty- 
one  and  fifty-six  one-hundredths  dollars  in  the  Circuit  Court  of 
Grundy  county.  An  execution  issued  on  this  judgment,  June 
24th,  1858,  which  it  appears,  only  came  to  the  hands  of  the 
sheriff's  deputy,  one  Woods.  "While  in  his  hands,  he  pressed 
the  defendant  for  payment,  and  instead  of  money,  which  is  the 
only  medium  through  which  an  execution  can  be  satisfied,  he 
took  from  the  defendant  an  assignment  of  a  chattel  mortgage, 
which  he  held  as  collateral  security  for  the  payment  of  this 
judgment,  on  which  he  received  the  money  and  absconded 
without  paying  it  over  to  the  plaintiffs. 

The  plaintiffs  had  no  knowledge  of  this  transfer  of  the  mort- 
gage, or  of  the  arrangement  with  the  deputy  sheriff,  nor  did 
they  ever  assent  to  it. 

By  the  assignment,  the  deputy  became  the  agent  of  the  mort- 
gagee, the  judgment  debtor,  to  collect  the  money  due  by  it  and 
pay  it  over  to  the  plaintiffs,  which  he  failed  to  do.  He  was, 
in  no  respect,  the  agent  of  the  plaintiffs,  and  his  acts  did  not 
bind  them. 

Taking  this  security  instead  of  money,  was  no  satisfaction 
of  the  execution.  Nothing  but  money  could  satisfy  it.  The 
plaintiffs  are  not  bound  by  his  acts.  The  case  is  too  plain  for 
argument,  and  needs  no  authority  to  support  the  view  we  have 
taken  of  it. 

The  judgment  is  unsatisfied,  and  the  court  erred  in  setting 
aside  the  execution  and  canceling  the  judgment.  The  court 
could  not,  under  the  circumstances,  if  the  judgment  had  been 
paid,  cancel  it;  satisfaction  only  could  be  entered. 

The  judgment  is  reversed. 

Judgment  reversed. 


Enoch  Stockham  et  al,  Plaintiffs  in  Error,  v.  William 
Munson,  Defendant  in  Error. 

ERROR  TO  DEKALB. 

Since  the  passage  of  the  act  of  1857,  in  relation  to  interest,  it  is  not  necessary 
to  set  up  usury  by  plea,  if  it  appears  from  the  contract  or  the  declaration, 
that  usurious  interest  has  been  reserved  or  taken. 
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This  was  an  action  of  assumpsit,  by  Munson  against  the 
Stoekhams.  The  declaration  contains  one  count  on  a  promis- 
sory note,  dated  October  13,  1856,  payable  "  on  or  before  one 
year  from  the  date  thereof,  with  interest  at  the  rate  of  thirty- 
six  per  cent,  per  annum." 

Defendants  pleaded,  1st,  non-assumpsit;  2nd,  usury,  as  a 
full  defense. 

September  26,  1859,  plaintiff  joined  issue  on  the  first  plea; 

•and  at  February  term,  1860,  a  demurrer  to  the  second  plea  was 

sustained.     Thereupon  defendants  asked  leave  to  amend  their 

second  plea,  which  was  denied,  and  defendants  excepted.     The 

general  issue  was  tried  by  the  court.  ' 

The  bill  of  exceptions  shows,  that  the  plaintiff  read  in  evi- 
dence a  note  as  follows: 

"  200.  On  or  before  one  year  from  this  date,  we  or  either  of  us  promise  to 
pay  to  William  Munson  or  bearer  the  sum  of  two  hundred  dollars,  the  inter- 
est to  be  thirty-six  percent,  per  annum,  Victor,  October  13th,  1856,  for  money 
loaned  in  coin. 

ENOCH  STOCKHAM. 

JOSEPH  STOCKHAM." 

This  was  all  the  evidence  in  the  case. 

The  court  found  for  plaintiff,  and  assessed  his  damages  at 
$440,  "being  the  amount  of  the  note  and  interest  herein;"  to 
which  finding,  defendants  excepted.  There  was  a  motion  for  a 
new  trial  overruled,  and  judgment  was  given  against  defend- 
ants for  $440  and  costs. 

Dickey  &  "Wallace,  for  Plaintiffs  in  Error. 

Gray,  Avery  &  Bushnell,  for  Defendant  in  Error. 

"Walker,  J.  The  instrument  declared  upon,  reserved  thirty- 
six  per  cent,  interest  per  annum,  on  its  face,  and  was  so  de- 
scribed in  the  plaintiff's  declaration.  The  trial  was  had  on 
the  general  issue,  and  the  defendant  sought  to  avoid  the  pay- 
ment of  interest,  upon  the  grounds  of  usury.  This  presents 
the  question,  whether  the  defendant  must  rely  upon  the  stat- 
ute, by  a  plea,  to  be  allowed  the  benefit  of  the  defense.  The 
third  section  of  the  act  of  January,  1S57,  (  Scates'  Comp.  600 ), 
provides,  that  "  if  any  person  or  corporation  in  this  State, 
shall  contract  to  receive  a  greater  rate  of  interest  than  ten  per 
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cent.,  on  any  contract,  verbal  or  written,  such  person  or  cor- 
poration shall  forfeit  the  whole  of  said  interest,  so  contracted 
to  be  received,  and  shall  be  entitled  only  to  recover  the  prin- 
cipal sum  due  to  such  person  or  corporation."  This  enact- 
ment is  essentially  different  from  the  act  of  1845,  which 
provides  that  when  it  shall  appear  from  the  pleadings  and  on 
the  application  of  the  defendant,  that  usurious  interest  had 
been  reserved  or  taken,  the  defendant  should  recover  his  costs, 
and  the  plaintiff  should  suffer  the  forfeiture  provided  by  the 
statute. 

The  act  of  1857  declares  a  forfeiture  of  the  whole  interest, 
when  a  usurious  rate  has  been  contracted  for,  without  any 
reference  to  the  pleadings.  When  this  change  was  made,  it 
must  have  been  with  a  design  to  render  a  plea  of  usury  unne- 
cessary, where  it  appeared  by  the  declaration  or  contract  sued 
upon,  where  the  general  issue  is  alone  interposed.  We  can 
perceive  no  other  reason  for  making  the  change.  At  common 
law,  the  defendant,  under  the  general  issue  in  assumpsit,  was 
authorized  to  give  in  evidence  any  matter  which  showed  that 
the  contract  was  illegal.  Infancy,  lunacy,  coverture  at  the 
time  the  contract  was  entered  into,  also  gaming  and  usury, 
might  be  relied  upon  under  non-assumpsit.  1  Chit.  PI.  511. 
And  the  rule  there  announced  is  based  upon  Strange,  438, 
Comyn's  Dig.,  Pleader,  2  G.  7,  Fortes.  336.  The  same  rule 
is  announced  in  Beid  v.  Pierjjont,  1  J.  R.  124;  Levy  v. 
Grady,  3  Cranch,  180.  In  the  last  of  these  cases,  it  seems  to 
be  taken  as  granted,  that  the  law  is  well  and  fully  settled. 
There  can  be  no  doubt  that  such  was  the  common  law,  and 
unless  the  plea  is  required  by  statute,  the  defense  may  be  made 
under  the  plea  of  non-assumpsit.  This  statute  has  not  required 
this  defense  to  be  specially  pleaded,  and  it  is  left  as  at  the 
common  law. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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Daniel  B.  Waterman,  and  Myron  V.  Hall,  Plain- 
tiffs in  Error,  v.  John  Jones,  Defendant  in  Error. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  THE  CITY  OF 

AURORA. 

A  judgment  cannot  be  confessed  on  the  day  a  warrant  of  attorney  and  note 
bear  date;  although  the  note  is  payable  on  demand. 

The  record  in  this  case  shows,  that  on  the  20th  day  of  No- 
vember, 1860,  the  defendant  in  error  filed  in  the  office  of  the 
clerk  of  the  Court  of  Common  Pleas  of  the  city  of  Aurora,  his 
declaration,  alleging  that  the  defendants  made  and  delivered  to 
him  their  certain  promissory  note,  of  which  the  following  is  a 
copy: 

"  $2,027.25.  Aurora,  Nov.  20,  13G0. 

On  demand,  for  value  received,  we  promise  to  pay  John  Jones  or  order,  two 
thousand  and  twenty-seven  and  2-5100  dollars,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum. 

(Signed)  D.  B.  WATERMAN  &  CO." 

On  the  same  day,  the  note  with  the  warrant  of  attorney  and 
affidavit,  were  filed  with  the  clerk  of  said  court,  and  judgment 
was  entered  and  rendered  in  favor  of  the  plaintiffs  therein 
and  against  the  defendant,  for  the  sum  of  two  thousand  and 
forty-seven  dollars  and  twenty-five  cents,  and  execution  issued 
thereon. 

The  warrant  of  attorney  was  dated  the  20th  day  of  Novem- 
ber, 1860,  and  authorized  any  attorney  of  any  court  of  record, 
to  appear  in  any  court  or  record,  at  any  time  from  and  after  the 
date  thereof,  and  to  confess  judgment,  etc. 

The  plaintiffs  in  error  moved  to  set  the  judgment  aside. 
Motion  was  denied  and  exception  taken,  and  a  writ  of  error 
was  sued  out — the  grounds  of  error  being,  that  the  warrant  of 
attorney  did  not  authorize  the  entry  of  the  judgment  until  after 
the  day  of  its  date. 

Stokes  &  Metzner,  for  Plaintiffs  in  Error. 

Glover,  Cook  &  Campbell,  for  Defendant  in  Error. 
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Bueese,  J.  The  note,  warrant  of  attorney,  and  entry  of  tlie 
judgment  under  it,  all  bear  date  November  20,  1860. 

It  is  manifest  the  judgment  was  confessed  by  the  attorney 
under  the  warrant  too  soon.  By  its  terms,  authority  was  con- 
ferred to  confess  the  judgment  at  any  time  from  and  after 
the  date  of  the  warrant,  which  was  the  20th  day  of  November, 
I860. 

Admitting  an  action  might  have  been  brought  on  the  note, 
on  the  20th,  that  being  in  law  a  demand,  the  warrant  of  attor- 
ney to  confess  a  judgment  must  be  strictly  pursued,  and  must 
control.     That  warrant  was  the  authority. 

But  it  is  said,  the  note  being  payable  on  demand,  the  time  in 
which  the  judgment  might  be  confessed,  must  be  determined 
with  reference  to  this  fact,  inasmuch  as  suit  could  be  commenced 
on  that  day,  the  time  must  be  computed  so  as  to  include  the 
day  of  the  date  of  the  warrant  of  attorney.  It  will  be  ob- 
served, that  the  note  is  payable  with  ten  per  cent,  interest, 
which  is  an  indication  that  some  time  was  to  run  before  the 
note  would  be  put  in  suit. 

This  court  held  in  the  case  of  Ewing  v.  Bailey,  4  Scam. 
420,  that  the  proper  mode  of  computing  time,  when  an  act  is 
to  be  performed  within  a  particular  period  from  and  after  a 
specified  clay,  is  to  exclude  the  day  named,  and  include  the  day 
on  which  the  act  is  to  be  done. 

"We  feel  bound  by  this  decision,  it  never  having  been 
reversed  or  questioned  in  this  court,  and  must  decide  this  case 
in  accordance  therewith,  excluding  the  day  of  the  date  of  the 
warrant.  The  intention  of  the  parties,  it  seems  to  us,  was, 
that  the  warrant  of  attorney  should  not  be  executed  on  that 
clay.  It  is  not  to  be  presumed  from  anything  that  appears, 
that  it  was  intended  the  judgment  should  be  confessed  on 
the  day  of  the  date  of  the  warrant  of  attorney.  If  such  had 
been  the  intention,  plain  language  would  have  been  used  to 
manliest  it. 

The  judgment  is  reversed,  the  confession  having  been  pre- 
mature. 

Judgment  reversed. 
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Charles  P.  Smith,  Appellant,  v.  Coonrod  Smith,  Ap- 
pellee. 

APPEAL  FROM  KNOX. 

Where  an  award  has  been  set  aside  "by  a  court,  the  matters  in  difference  can- 
not, without  the  consent  of  parties,  be  referred  back  to  the  same  arbitrators. 

When  an  award  has  been  set  aside,  the  court  proceeds  with  the  case,  as  if  it 
had  never  been  referred.  After  an  award,  unless  there  is  a  stipulation 
otherwise,  the  power  of  the  arbitrators  with  the  case  is  at  an  end. 

If  a  person  acts  as  an  arbitrator  while  he  is  in  a  state  of  intoxication,  the 
award  should  be  set  aside  for  his  misbehavior  and  incompetency. 

Tins  was  an  action  of  debt  against  Charles  P.  Smith,  at  the 
suit  of  Coonrod  Smith. 

!Nb  pleadings  in  the  cause. 

At  October  term,  A.  D.  1858,  the  following  order  was  made 

by  the  court: 

Coonrod  Smith, 

vs. 
Charles  P.  Smith. 

This  day  came  the  parties  and  their  attorneys,  and  by  agree- 
ment on  file  it  is  ordered  by  the  court  that  this  suit  be  referred 
to  John  Lafferty,  M.  Hubbell  and  John  Arnold,  for  arbitration 
and  adjustment,  and  they  to  make  out  and  file  their  report 
herein  by  the  first  day  of  the  next  term  of  this  court,  until 
which  time  this  cause  is  continued. 

At  the  June  term  of  said  court,  1859,  plaintiff's  attorney 
moved  the  court  for  judgment  on  the  award  filed  in  the  cause, 
and  thereupon  defendant's  attorney  entered  a  cross-motion  to 
set  aside  said  award. 

Copy  of  the  award: 

State  of  Illinois,  Knox  County. 
Coonrod  Smith     ) 

vs.  >  Debt.     Arbitration. 

Charles  P.  Smith.     ) 

We,  John  Arnold,  John  Lafferty  and  M.  C.  Hubbell,  arbi- 
trators appointed  in  said  cause,  after  being  duly  sworn,  and 
having  heard  all  the  proof  of  both  parties  and  the  argument 
of  counsel,  do  award  and  determine  that  Coonrod  Smith  shall 


APKIL  TERM,  1S62.  57 

Smith  v.  Smith. 

recover  of  Charles  P.  Smith,  and  that  Charles  P.  Smith  shall 
pay  Coonrod  Smith,  the  sum  of  two  hundred  and  eighty-four 
dollars  and  all  the  costs  of  this  arbitration  and  in  the  Circuit 
Court. 

Given  under  our  hands  and  seals,  this  21st  day  of  Decem- 
ber, A.  D.  1S58. 

JOHN  ARNOLD.  [  seal.] 
JOHN  LAFFERTY.  [seal.] 
M.  C.  HUBBELL.      [seal.] 

Reasons  of  the  defendant  for  setting  aside  the  award: 

1.  The  arbitrators  never  made  and  reported  to  this  court 
any  award  according  to  law. 

2.  Because  the  award  was  not  made  and  reported  to  this 
court  at  the  term  next  after  the  same  was  referred  to  them  as 
required  by  law. 

3.  Because  the  award  does  not  show  that  the  arbitrators 
were  sworn  by  any  officer  authorized  to  administer  the  oath  to 
them,  nor  what  oath  was  administered,  and  what,  by  the  oath 
taken,  they  were  bound  to  decide  upon. 

4.  Because  no  copy  of  the  award  was  delivered  to  the 
parties. 

At  September  term,  1860,  it  was  ordered  by  the  court  that 
the  plaintiff's  motion  for  judgment  on  the  award  be  overruled. 
And  at  said  term  the  following  order  was  made:  "  Ordered  by 
the  court  that  the  arbitrators  heretofore  appointed  herein  pro- 
ceed to  re-hear  the  matters  submitted  to  them  in  this  suit,  and 
make  a  further  award  herein  and  report  to  a  subsequent  term 
of  this  court." 

Copy  of  the  second  award  of  said  arbitrators: 
"We,  John  Arnold,  John  Lafferty  and  M.  C.  Hubbell, 
arbitrators  appointed  in  said  cause,  after  having  been  duly 
sworn  according  to  law,  and  having  given  both  parties  more 
than  ten  days'  notice  of  the  time  and  place  of  hearing  said 
cause,  and  after  hearing  all  the  evidence  of  both  plaintiff  and 
defendant,  who  were  present  with  their  witnesses  before  us, 
and  the  argument  of  counsel,  we  do  award  and  determine  that 
Coonrod  Smith  shall  recover  of  Charles  P.  Smith,  and  that 
Charles  P.  Smith  shall  pay  Coonrod  Smith,  the  sum  of  $350, 
and  all  the  costs  of  this  arbitration;  and  also  the  said  Charles 
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P.  Smith  shall  pay  all  costs  made  in  said  cause  in  the  Circuit 
Court  of  Knox  county  in  said  State.  ( Signed  and  sealed  by 
the  arbitrators.) 

At  February  term  of  said  court,  the  plaintiff's  attorney 
moved  the  court  for  judgment  on  the  award.  Court  sustained 
the  motion,  and  gave  judgment  for  plaintiff  for  $350  debt, 
and  costs  of  arbitration. 

Thereupon  the  defendant  excepted  to  the  rulings  of  the  co'urt, 
and  prayed  an  appeal  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  the  Circuit  Court 
ordered  said  cause  to  be  recommitted,  against  the  objections 
of  the  defendant,  to  which  the  defendant  excepted. 

The  defendant  below  filed  his  motion  to  set  aside  the  second 
award,  and  his  reasons  for  the  same,  as  follows: 

1.  Because  this  cause  was  once  submitted  to  arbitrators  and 
the  award  set  aside,  and  the  case,  over  a  term  afterwards, 
against  the  objections  of  the  defendant,  was  again  submitted 
to  the  same  arbitrators. 

2.  Because  the  award  now  presented  by  the  plaintiff,  which 
he  asks  judgment  upon,  was  made  without  authority  of  law. 

3.  Because  the  arbitrators  did  not  give  the  defendant  a  copy 
of  the  award. 

4.  Because  the  award  was  obtained  by  undue  means,  and 
the  arbitrators  were  guilty  of  misconduct  and  misbehavior. 

5.  Because  the  award  is  otherwise  insufficient  and  uncer- 
tain. 

In  support  of  this  motion  the  defendant  filed  written  affida- 
vits of  sundry  persons,  showing  that  one  of  the  arbitrators  was 
so  drunk  during  said  arbitration  that  he  was  wholly  unfit  to 
act   as  an  arbitrator,  or  to  transact  any  business  of  importance. 

The  cause  was  heard  before  Powell,  Judge. 

H.  M.  "Wead,  for  Appellant. 

Manning,  Douglas  &  Craig,  for  Appellee. 

Beeese,  J.  Two  questions  are  presented  by  this  record. 
First,  As  to  the  authority  of  the  court,  when  an  award  is  set 
aside,  to  remit  the  cause  to  the  same  arbitrators,  against  the 
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protest  and  consent  of  one  of  the  parties ;  and  second,  is  intoxi- 
cation of  an  arbitrator,  while  acting  as  such,  good  ground  for 
setting  aside  an  award? 

Upon  neither  point  have  we  any  difficulty. 

The  record  shows  a  case  pending  between  these  parties  in  the 
Circuit  Court,  and  a  submission  by  them  under  a  rule  of  court, 
to  three  arbitrators.  An  award  was  made,  which,  for  reasons 
shown,  was  set  aside  by  the  court,  and,  thereupon,  without  the 
consent  of  the  defendant,  and  against  his  protest,  the  court 
referred  the  case  back  to  the  same  arbitrators. 

This,  we  think,  was  irregular.  When  the  award  was  set 
aside,  all  the  court  had  to  do  was  to  proceed  with  the  case  in 
court,  as  that  was  reinstated  by  setting  aside  the  award.  The 
rule  is  universal,  if  an  award  is  defective  and  is  set  aside,  the 
court  cannot,  without  consent,  send  it  back  to  the  arbitrators 
to  amend  it.  They  can  only  set  it  aside.  There  the  power  of 
the  court  ended.  Russell  on  the  Powers  and  Duty  of  Arbi- 
trators, Sec.  8,  page  461.  To  remedy  this,  submissions  often 
contain  a  stipulation,  that  in  the  event  of  either  of  the  parties 
disputing  the  validity  of  the  award,  or  moving  the  court  to  set 
it,  or  any  part  of  it,  aside,  the  court  shall  have  power  to  remit 
the  matters  referred,  or  any  of  them,  to  the  reconsideration 
and  determination  of  the  arbitrators,  or  such  other  persons  as 
the  court  may  think  fit.  Without  such  a  stipulation,  when  an 
award  is  made,  the  power  of  the  arbitrator  is  functus  officio. 

In  the  case  of  Fitzgerald  v.  Fitzgerald,  Hardin,  228,  the 
Supreme  Court  of  Kentucky  held,  when  arbitrators  had  once 
executed  their  powers,  by  making  and  returning  an  award, 
their  powers  expired  and  were  forever  gone,  without  the  express 
consent  of  both  parties,  to  recommit  the  matters  in  contest  to 
them  again. 

To  the  same  effect  are  the  cases  of  French  v.  Mosely,  1 
Littell,  248;  Lansdale  v.  Kendall,  4  Dana,  613;  Aldrich  v. 
Jessiman,  8  1ST.  H.  516;  Indiana  Central  R.  R.  Co.  v.  Brad- 
ley, 7  Ind.  53;  The  J effersonville  R.  R.  Co.  v.  Mounts,  ib. 
699;  Dolce  v.  James  et  at.,  4  Comstock,  575,  and  the  cases  there 
cited. 

The  right  of  the  court  to  remit  a  cause  decided  by  arbitra- 
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tors  to  tliem  again,  without  the  consent  of  the  parties,  has  no 
more  foundation  than  the  right  to  send  a  cause  to  arbitration, 
in  the  first  instance,  without  their  consent.  Great  injustice 
might  be  done  in  such  cases,  as  in  the  interval,  one  party  may 
have  discovered  that  his  rights  were  not  safe  with  the  arbitra- 
tors— that  they  were  prejudiced,  corrupt  or  incompetent. 

On  this  second  reference,  another  award  was  made,  against 
the  protest  of  the  defendant,  which  he  moved  to  set  aside  on 
the  ground  of  misbehavior  in  one  of  the  arbitrators,  that  mis- 
behavior consisting  in  his  being  in  a  state  of  intoxication  while 
sitting  and  acting  as  arbitrator. 

It  is  a  rule  that  all  the  arbitrators  must  act  and  act  together. 
They  must  each  be  present  at  every  meeting,  and  the  witnesses 
and  tne  parties  must  be  examined  in  the  presence  of  them  all, 
for  the  parties  are  entitled  to  have  recourse  to  the  arguments, 
experience  and  judgment  of  each  arbitrator  at  every  stage 
of  the  proceedings  brought  to  bear  on  the  minds  of  his  fellow 
judges,  so  that  by  conference  they  shall  mutually  assist  each 
other  in  arriving  at  a  just  decision.  Russell  on  Arbitra- 
tion, 209. 

It  follows  from  this,  that  each  arbitrator  must  be  in  full  pos- 
session of  his  faculties,  his  mind  unclouded,  and  his  brain  un- 
disturbed by  intoxicating  drinks.  If  he  loses  his  reason  by 
being  intoxicated,  the  parties  lose  the  beneiit  of  his  suggestions 
and  arguments,  or  may  be  unjustly  prejudiced  by  the  reckless 
character  they  may  assume.  One  of  them  is  clearly  shown  by 
the  proof,  to  have  been  in  a  drunken  condition  while  acting  as 
arbitrator,  so  drunk  as  to  be  non  comjpos  mentis  for  that  occa- 
sion. The  award  then  was  not  made  by  three  competent  arbi- 
trators, and  should  have  been  set  aside  for  the  misbehavior 
which  made  one  of  them  incompetent. 

For  these  errors  the  judgment  of  the  court  below  is  reversed 

Judgment  reversed. 
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Oscae  Geibbin,  impleaded,  etc.,  Plaintiff  in  Error, 
Wetmore  C.  Thompson  et  al.,  Defendants  in  Error. 


v. 


ERROR  TO  TAZEWELL. 

In  actions  of  assumpsit  against  partners,  judgment  must  be  taken  against  all 
who  are  served,  or  none. 

In  this  case,  Oscar  Gribbin,  the  plaintiff,  was  sued  by  the 
defendants  in  error  in  an  action  of  assumpsit,  together  with 
John  "W.  Mathews,  Pufus  Lenori,  and  Calvin  Terry,  as  part- 
ners trading  under  the  name  and  firm  of  J.  W.  Mathews  & 
Co.  Terry  and  Gribbin  were  served  with  process  and  ap- 
peared and  pleaded  severally  to  the  action,  each  pleading  in 
abatement,  that  he  was  not  one  of  the  firm  of  J.  W.  Mathews 
&  Co.;  and  Terry  made  affidavit  for  a  continuance  of  the 
cause  for  want  of  evidence,  and  the  court  continued  the  same 
as  to  Terry,  and  as  to  Gribbin  took  up  the  cause,  tried  it,  and 
rendered  a  .judgment  therein  against  Gribbin  for  the  whole 
debt,  leaving  the  cause  continued  and  undecided  as  to  Terry. 

Mathews  and  Lenori  were  not  served  with  process. 

'  B.  S.  Peettyman,  for  Plaintiff  in  Error. 
J.  Roberts,  for  Defendants  in  Error. 

Breese,  J.  It  appears  by  this  record,  that  in  an  action  of 
assumpsit  against  four  persons  as  partners,  summons  was  served 
on  two  of  them  only.  They  appeared  and  filed  separate  pleas, 
verified  by  affidavit,  that  they  were  not  partners,  and  sub- 
mitted the  issue  to  the  court. 

The  court  found  for  the  plaintiff  a  judgment  in  chief  against 
one  only  of  the  defendants  served,  and  this  is  assigned  for  error. 

This  court  has  repeatedly  decided  in  such  case,  that  judg- 
ment must  be  taken  against  all  who  are  served,  or  none. 
Kimmelv.  SMdtz  et  al.9  Breese,  (new  ed.)  160;  Russell  v. 
Hogan,  1  Scam.  552;  Hovey  v.  County  of  Macoiqmu  "2  id. 
36;  IfcConnel  v.  Swailes,  id.  571;  Tolman  v.  Spaulding^  ?> 
id.  14;  Frink  et  al.  v.  Jones,  4  Scam.  170. 
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For  this  error  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


Solomon  C.  Barnett,  Appellant,  v.  The  President  and 

Trustees  of  the  Town  of  Newark,  Appellees. 

Isaac  Harris,  Appellant,  v.  The  Same,  Appellees. 

The  Same  v.  The  Same. 

APPEALS  FROM  KENDALL. 

In  towns  incorporated  under  the  provisions  of  the  charters  of  Springfield  and 
Quincy,  ordinances  prohibiting  the  sale  of  ardent  spirits  must  be  published, 
before  a  penalty  can  be  enforced  under  them. 

In  these  cases  penalties  were  sought  to  be  recovered,  for  the 
sale  of  ardent  spirits,  within  the  town  of  Newark,  in  violation 
of  an  ordinance  of  the  town  in  that  behalf. 

D.  P.  Jones,  for  Appellants. 

I.  Coy,  for  Appellees. 

Caton,  C.  J.  The  ordinances  tinder  which  these  defendants 
were  convicted  and  fined  were  never  published,  so  far-  as  ap- 
pears from  these  records,  as  the  statute  requires.  Until  such 
publication,  it  could  never  become  a  law. 

The  charters  of  Springfield  and  Quincy  specify  the  powers 
and  define  the  duties  of  this  corporation,  and  these  expressly 
provide  that  the  ordinances  shall  be  published  before  they  be- 
come operative.  See  Laws  of  Special  Session  1839-40,  p.  11, 
§3S. 

The  judgments  must  be  reversed,  and  the  causes  remanded. 

Judgments  reversed. 
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William  B.  Snowhook,  impleaded  with  Thomas  J. 
Moriarty,  Plaintiff  in  Error,  v.  George  Dodge  et  al., 
Defendants  in  Error. 

ERROR  TO  COOK. 

On  other  than,  official  bonds  a  justice  of  the  peace  has  not  jurisdiction,  where 
the  penalty  exceeds  one  hundred  dollars. 

Tins  was  an  action  on  an  appeal  bond,  in  the  penalty  of  $120, 
commenced  before  a  justice  of  the  peace,  and  taken  by  appeal 
to  the  Circuit  Court  of  Cook  county,  where  the  case  was  sub- 
mitted to  Manieeee,  Judge,  without  the  intervention  of  a  jury. 
At  February  term,  1861,  the  court  found  for  the  plaintiffs  be- 
low, and  rendered  a  judgment  for  $65.15,  whereupon  Snowhook 
brought  the  case  to  this  court. 

S.  A.  Iewin,  for  Plaintiff  in  Error. 

"Waed  &  Staneoed,  for  Defendants  in  Error. 

Beeese,  J.  This  was  an  action  of  debt,  brought  before  a 
justice  of  the  peace,  on  a  bond  in  the  penalty  of  one  hundred 
and  twenty  dollars.  A  recovery  was  had  for  sixty-five  dollars 
and  fifteen  cents,  and  an  appeal  taken  to  this  court. 

The  bond  in  suit  was  an  appeal  bond,  executed  by  the  appel- 
lant and  one  Moriarty,  in  a  case  of  the  trial  of  right  of  property. 
The  point  made  is,  that  the  justice  of  the  peace  had  no  jurisdic- 
tion in  the  case,  the  penalty  of  the  bond  exceeding  one  hundred 
dollars. 

In  all  such  cases  the  suit  must  be  for  the  penalty  of  the 
bond,  and  if  above  one  hundred  dollars,  a  justice  of  the  peace 
has  no  jurisdiction.  The  penalty  is  the  debt,  and  the  recovery 
must  be  for  the  penalty,  to  be  discharged  by  the  payment  of 
whatever  damages  may  be  proved. 

The  contrary  is  the  rule  in  suits  on  official  bonds,  and  that 
by  express  statute.  (Scates'  Comp.  712.)  Had  the  legislature 
designed  to  embrace  all  cases  on  bonds,  they  would  so  have 
declared  in  express  terms.     The  fact,  then,  that  official  bonds 
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alone  are  expressed  in  the  act,  is  evidence  that  the  legislature, 
did  not  intend  to  extend  the  jurisdiction  of  justices  of  the 
peace  to  other  bonds  with  penalties.  They  would  not  have 
limited  it  to  one  class  if  they  had  intended  all  classes  should  be 
embraced. 

The  judgment  of  the  Circuit  Court  is  reversed  for  want  of 
jurisdiction  in  the  justice  of  the  peace. 

Judgment  reversed. 


Jane  Francisco  et  at,  Plaintiffs  in  Error,  v.  Samuel 
A.  Hendricks  et  ux.,  and  Seth  Gates,  Defendants 
in  Error. 

ERROR  TO  MERCER. 

A  bill  for  partition  which  declares  that  A.  B.  has  a  right  of  dower  in  all  the 
lands,  does  not  authorize  the  court  to  decree  a  sale  of  the  lands,  and  that 
the  dower  shall  be  extinguished  by  the  payment  of  a  gross  sum.  The  order 
of  sale  should  protect  the  dowress,  by  directing  the  sale  subject  to  her 
rights. 

A  widow,  under  the  statute,  cannot  be  deprived  of  her  dower,  except  by  her 
own  acts.  If  a  widow  applies  for  an  assignment  of  dower,  and  this  cannot 
be  done  without  prejudice  to  the  estate,  a  jury  should  fix  the  annual  value 
of  the  dower,  and  the  court  should  then  direct  how  this  value  should  be 
annually  paid. 

Tins  was  a  bill  in  chancery,  filed  in  the  Mercer  Circuit 
Court,  by  Hendricks  and  his  wife,  for  the  purpose  of  procuring 
a  partition  of  the  lands  described  in  the  bill,  and  of  extinguish- 
ing the  right  of  dower  of  Jane  Francisco  in  said  lands. 

The  amended  bill,  which  contains  the  whole  of  the  com- 
plainant's case,  was  filed  on  the  3rd  day  of  September,  1856. 

The  bill  alleges,  in  substance,  that  the  petitioners,  together 
with  Jane  Francisco,  Louisa  Francisco,  Peter  E.  Turpenning, 
and  Hannah  A.  Turpenning,  are  the  owners  in  fee  simple  of 
said  lands.  That  all  of  said  persons  derived  their  title  through 
William  Francisco,  who  died  in  the  year  1852,  and  left  a  wife, 
Jane  Francisco,  as  his  widow,  and  four  children,  surviving 
him.  That  by  reason  of  certain  deaths,  marriages,  and  con- 
veyances, set  forth  in  the  bill,  the  title  to  the  land  has  become 
vested  in  four  persons,  all  of  whom  are  parties  to  the  bill. 
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That  if  the  lands  were  divided  into  400  equal  parts,  they  would 
be  owned  in  fee  simple  as  follows: 

Petitioners  would  own     ...         - 
Peter  E.  Turpenning  and  wife  would  own 
Louisa  Francisco  would  own     - 
Jane  Francisco  would  own 

That  the  whole  of  said  lands  are  subject  to  the  dower  of 
Jane  Francisco,  in  one-third  part  thereof,  during  her  life ;  that 
she  has  occupied  and  possessed  said  premises  ever  since  the 
decease  of  her  said  husband;  that  a  portion  of  said  land  is 
claimed  by  Jane  Francisco,  in  her  own  right,  by  virtue  of  a 
title  fraudulently  obtained. 

The  bill  prays  for  a  partition  of  the  lands,  and  "  that  the 
estate  for  life  of  the  different  parties  thereto  be  set  off  to  them 
in  the  premises,"  and  if  the  lands  cannot  be  divided,  that  they 
be  sold. 

No  answer  was  filed  to  the  bill,  but  a  default  was  entered, 
and  the  bill  was  taken  for  confessed  as  to  all  the  adult  defend- 
ants, and  it  was  referred  to  the  master  in  chancery  "  to  take  the 
proofs  and  report  them  to  the  court." 

The  master  reported,  that  William  B.  Francisco  died  on  the 
4th  day  of  November,  1852,  seized  in  fee  of  the  land,  and  left 
four  children  and  a  widow,  viz.,  Jane  Francisco;  and  the  report 
further  found  the  title  in  the  respective  persons  as  described  in 
the  bill. 

The  court  on  the  same  day  decreed,  that  a  partition  should  be 
had;  that  the  title  to  said  land  was  as  set  forth  in  the  bill,  "  and 
that  the  whole  of  said  land  was  subject  to  the  dower  of  Jane 
Francisco." 

The  court  appointed  three  commissioners  to  make  partition 
of  said  lands. 

The  commissioners  filed  their  report,  in  which  they  say,  that 
they  went  on  the  lands  and  found  "them  so  circumstanced 
that  a  division  thereof  cannot  be  made  without  manifest  preju- 
dice to  the  proprietors  of  the  same,"  and  pray  to  be  discharged. 

Thereupon  the  court  ordered  said  lands  to  be  sold  at  public 
vendue,  one-half  to  be  paid  down,  and  the  balance  in  one  year, 
with  six  per  cent,  interest. 
Yol.  XXVIII.  —  5 
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The  commissioner  sold  two  tracts  of  the  land  together,  for 
$2,050,  and  one  tract  separately  for  $900,  making  $2,950,  to 
Seth  Gates,  who  is  made  a  defendant  in  this  case,  and  reported 
to  the  court  the  time,  place  and  manner  of  such  sale. 

The  court  entered  a  decree  confirming  such  sale,  a  portion 
of  which  is  as  follows: 

"  And  the  deed  now  shown  to  the  court  is  approved,  and  the 
title  in  fee  to  said  lands,  passed  thereby,  is  hereby  confirmed  in 
Seth  Gates. 

"  And  the  court  doth  further  order  and  decree,  that  it  being 
shown,  to  the  satisfaction  of  the  court,  that  the  age  of  said  Jane 
Francisco  is  sixty  years,  and  of  Louisa  thirty-four  years,  the 
sum  of  $800  be  paid  by  the  said  Orla  C.  Richardson  to  the  said 
Jane  Francisco,  in  full  satisfaction  of  all  her  interest,  legal  and 
equitable,  in  and  to  said  lands."  The  decree  then  provides  for 
paying  the  other  parties,  and  concluded  thus:  "  And  that  said 
payments  be  held  and  regarded  as  full  satisfaction  to  the  said 
parties  respectively,  of  all  their  rights  and  interests,  both  legal 
and  equitable,  as  well  those  in  hand  and  possession  and  exist- 
ence's those  inchoate  and  in  expectancy;  and  that  all  of  said 
parties,  so  to  receive  said  sums  of  money,  are  and  shall  ever 
hereafter  be  barred  and  estopped  from  setting  up  any  claim  to 
said  lands  by,  through,  or  under  any  right  or  title  owned  or  had 
by  them  at  the  date  of  this  decree. 

"  And  the  court  doth  further  order,  that  the  title-papers  of 
said  lands  shall  by  the  said  Jane  Francisco,  which  were  in  her 
possession,  to  the  said  Seth  Gates,  and  that  she  deliver  up 
possession  of  the  said  lands  described  in  the  amended  petition 
in  this  case,  which  are  occupied  by  her,  to  the  said  purchaser." 

XL  M.  Wead,  for  Plaintiffs  in  Error. 

G.  F.  IIaeding,  for  Defendants  in  Error. 

Breese,  J.  The  petition  filed  in  this  cause,  was  for  the 
partition  of  certain  lands,  subject  to  certain  rights  of  dower 
therein.  The  prayer  of  the  petition  is  for  partition,  and  "  that 
the  life  estate  of  the  different  parties  entitled  thereto,  be  set 
off  to  them  in  the  premises,  and  that  in  a  case  a  partition 
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cannot  be  made  without  prejudice  to  the  respective  owners,  a 
sale  of  said  lands  be  ordered,"  etc.  There  is  no  prayer  that 
the  dower  of  the  widow  be  assigned  her,  although  there  is  an 
allegation  in  the  petition  that  she  is  endowable  of  all  the 
lands. 

A  default  was  taken,  and  the  matter  of  the  bill  referred  to 
the  master  in  chancery,  to  take  proofs  and  report.  This  report 
found  the  facts  stated  in  the  petition  to  be  true,  and  that  appel- 
lant, Jane  Francisco,  was  the  widow  of  the  deceased  owner  of 
the  land.  The  court  thereupon  decreed  that  a  partition  should 
be  had,  and  that  the  whole  of  the  lands  described  in  the  peti- 
tion was  subject  to  the  dower  of  the  appellant  Jane,  and  ap- 
pointed three  commissioners  to  make  partition  of  the  lands. 

The  commissioners  reported  that  the  lands  were  so  circum- 
stanced, that  a  division  could  not  be  made  without  manifest  pre- 
judice to  the  proprietors;  whereupon  the  court  ordered  the 
lands  to  be  sold  by  a  commissioner  at  public  vendue,  one-half 
to  be  paid  down,  and  the  balance  in  one  year  at  six  per  cent, 
interest.  The  commissioner  made  the  sale  and  reported  the  re- 
sult to  the  court,  whereupon,  at  the  March  term,  1857,  the  court 
entered  a  decree  confirming  the  sale,  and  did  further  "  order 
and  decree,  that  it  being  shown  to  the  satisfaction  of  the  court 
that  the  age  of  said  Jane  Francisco  is  sixty  years,  and  of  Louisa 
thirty-four  years,  the  sum  of  $800  be  paid  by  the  said  Orla  C. 
Richardson  to  the  said  Jane  Francisco,  in  full  satisfaction  of 
all  her  interest,  legal  and  equitable,  in  and  to  said  lands." 
The  decree  then  provides  for  paying  the  other  parties,  and  con- 
cludes thus:  "And  that  said  payments  be  held  and  regarded 
as  full  satisfaction  to  the  parties  respectively,  of  all  their  rights 
and  interests,  both  legal  and  equitable,  as  well  those  in  hand 
and  possession  and  existence,  as  those  inchoate  and  in  expec- 
tancy ;  and  that  all  of  said  parties,  so  to  receive  said  sums  of 
money,  are  and  shall  ever  hereafter  be  barred  and  estopped 
from  setting  up  any  claim  to  said  lands  by,  through  or  under 
any  right  or  title  owned  or  had  by  them  at  the  jdat'e  of  this 
decree.  And  the  court  doth  further  order,  that  the  title  papers 
of  said  lands  shall  be  delivered  by  the  said  Jane  Francisco, 
which  were  in  her  possession,  to  the  said  Seth  Gates,  and  that 
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she  deliver  up  possession  of  the  said  lands  described  in  the 
amended  petition  in  this  case,  which  are  occupied  by  her,  to 
the  said  purchaser." 

This  decree  is  erroneous,  for  several  reasons.  The  bill  does 
not  seek  to  have  the  dower  of  the  appellant  assigned  to  her,  or 
extinguished  by  the  payment  of  a  sum  of  money  in  gross. 
That  is  not  the  scope  of  the  bill.  Where  the  court  derived  its 
authority  to  decree  to  her  a  specific  sum  of  money  in  lieu  of 
dower,  we  cannot  understand.  The  statute  on  this  subject  does 
not  so  provide.  In  this  case,  the  court  had  nothing  to  do  with 
the  question  of  dower — it  was  not  before  the  court  for  adjudi- 
cation. The  order  of  sale  should  have  protected  the  rights  of 
the  widow  to  her  dower,  by  directing  the  land  to  be  sold  subject 
thereto.  Nor  can  we  understand  how  or  why  the  court  hap- 
pened to  fix  upon  the  sum  of  eight  hundred  dollars,  as  the 
value  of  the  dower.  There  was  no  evidence  or  proof  on  that 
point.  That  the  widow  should  be  forced  to  take  any  fanciful 
sum  a  judge  might  direct,  in  lieu  of  her  dower,  would  be  a  spe- 
cies of  injustice  having  no  warrant  in  law  or  equity. 

As  we  understand  our  statute,  and  the  rights  of  a  widow 
under  it,  she  cannot  be  deprived  of  her  dower  except  by  her 
own  act.  If  she  applies  to  have  it  set  off  to  her  by  metes  and 
bounds,  and  the  commissioners  shall  report  that  it  cannot  be 
done  without  prejudice  to  the  estate,  a  jury  must  be  empan- 
neled  to  inquire  of  its  yearly  value  and  assess  the  same,  and 
the  court  upon  this  finding,  must  render  judgment  that  there 
be  paid  to  her  the  sum  so  found,  on  a  certain  day  in  each  and 
every  year,  during  her  natural  life.  (Scates'  Comp.  151.) 
This  decree  is  in  the  face  of  the  statute,  and  must  be  reversed. 

Decree  reversed. 


George    Schlump,    Plaintiff   in   Error,    v.   John    P. 
Keidersdorf,  Defendant  in  Error. 

ERROR  TO  to  DAVIESS. 

An  affidavit  in  support  of  petition  for  a  change  of  venue,  can  only  be  made  a 
part  of  the  record  by  a  bill  of  exceptions;  and  unless  presented  there,  will 
not  be  considered  by  this  court. 
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This  was  a  suit  commenced  before  a  justice  of  the  peace  by 
John  P.  Reidersdorf  against  Schlump.  Judgment  was  rendered 
by  the  justice  of  the  peace  in  favor  of  Reidersdorf,  for  sixty- 
two  dollars  and  twenty-eight  cents. 

Schlump  appealed  to  the  Circuit  Court  of  Jo  Daviess 
county. 

At  the  appearance  term  of  the  Circuit  Court,  the  plaintiff 
was  notified  that  the  defendant  would  make  his  application  for 
a  change  of  venue  in  said  suit,  and  on  Tuesday,  the  22nd  day 
of  October,  1861,  being  the  second  day  of  said  term,  the  de- 
fendant filed  his  petition  for  a  change  of  venue  in  said  cause, 
which  avers  that  George  M.  Schlump,  being  first  duly  sworn, 
fears  that  he  will  not  receive  a  fair  trial  in  the  said  Circuit 
Court  of  said  Jo  Daviess  county,  because  the  plaintiff,  John  P. 
Reidersdorf,  has  an  undue  influence  over  the  minds  of  the 
inhabitants  of  said  Jo  Daviess  county,  wherein  the  said  action 
is  now  pending,  and  because  the  inhabitants  of  said  Jo  Daviess 
county  are  prejudiced  against  this  affiant,  so  that  he  cannot 
expect  a  fair  trial  in  said  cause.  That  the  said  causes  for  a 
change  of  venue  above  alleged  have  come  to  the  knowledge  of 
affiant  within  the  past  five  days  from  the  date  of  this  applica- 
tion, which  is  made  on  this  22nd  day  of  October,  1861,  and  not 
before.  He  therefore  prays  a  change  of  venue  according  to  the 
statute  in  such  case  made  and  provided. 

This  petition  was  in  the  nature  of  an  affidavit. 

The  motion  for  change  of  venue,  after  argument  by  counsel, 
was  overruled  by  the  court;  to  which  ruling  the  defendant 
excepted. 

The  defendant  was  then  defaulted,  and  the  appeal  dismissed 
by  the  court  at  the  costs  of  the  appellant,  Schlump. 

Defendant  below  brings  this  case  to  the  Supreme  Court,  and 
filed  his  bill  of  exceptions;  but  the  affidavit  or  petition  for  a 
change  of  venue  was  not  embodied  in  it. 

E.  S.  Leland,  and  L.  Shissler,  for  Plaintiff  in  Error. 

B.  C.  Cook,  for  Defendant  in  Error. 

Caton,  C.  J.  The  statute  regulating  proceedings  for  a 
change  of  venue,  requires  a  petition  and  an  affidavit,  stating 
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the  truth  of  the  facts  relied  upon  to  sustain  the  petition.  If 
the  petition  is  a  part  of  the  record,  the  affidavit  is  not,  and  can 
only  be  brought  into  the  record  by  a  bill  of  exceptions,  and  this 
requirement  of  the  law  cannot  be  evaded  by  stating  in  the 
petition  all  the  necessary  facts  to  require  a  change  of  venue 
and  swearing  to  that,  and  thus  get  the  affidavit  into  the  record 
without  a  bill  of  exceptions.  Here  the  affidavit  is  not  embodied 
in  the  bill  of  exceptions,  and  consequently  we  cannot  examine 
it,  although  the  clerk  has  copied  into  the  record  what  purports 
to  be  an  affidavit  supporting  the  petition  for  a  change  of  venue. 
We  cannot  therefore  say,  the  court  erred  in  overruling  the 
motion  for  a  change  of  venue. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Eichakd   E.   Elee,   Plaintiff  in     Error,  v.   William 
Wait,  Defendant  in  Error. 

ERROR  TO  McHENRY. 

A  subpoena  in  chancery,  dated  in  March,  commanding  an  appearance  on  the 
third  Monday  of  March  "next,"  is  a  nullity;  and  notice  of  publication 
founded  upon  a  return  to  such  a  process,  will  not  authorize  a  judgment  by 
default. 

This  was  a  bill  filed  in  the  McHenry  Circuit  Court  on  the 
2nd  day  of  March,  1860,  by  Eichard  E.  Elee  against  William 
Wait,  to  foreclose  a  mortgage.  Bill  in  the  usual  form,  except 
that  it  recites  a  mistake  in  the  description  of  the  mortgaged 
premises. 

The  summons  was  issued  on  the  2nd  day  of  March,  1860, 
by  which  the  sheriff  was  commanded  to  summon  William 
Wait  to  appear  on  the  first  day  of  the  next  term,  to  be  holden 
on  the  third  Monday  of  March  next,  to  answer  unto  Richard 
E.  Elee. 

Summons  was  returned — defendant  not  found.  Return,  has 
no  date. 

Proof  of  publication  filed.  No  affidavit  of  non-residence 
made  and  filed. 
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The  notice  of  the  pendency  of  this  suit  as  published  recites: 
Richard  E.  Ehle  v.  William  Wait.  That  affidavit  of  the 
non-residence  of  William  Wait  had  been  filed  in  the  office  of 
the  clerk  of  said  court,  etc.  Notice  was  given  that  the  said 
complainant  had  filed  his  bill  in  said  court,  and  that  summons 
was  thereupon  issued  against  said  defendant,  returnable  on  the 
third  Monday  of  October  next,  and  notifying  the  defendant  to 
appear  on  the  third  Monday  of  October,  I860. 

Default  of  the  defendant  in  the  usual  form,  taken  as  con- 
fessed and  referred  to  master. 

Report  of  master  in  the  usual  form,  and  approved  by  the 
court. 

Decree  for  plaintiff  against  defendant  for  $950,  without 
proofs  to  support  it;  and  an  order  for  the  sale  of  the  mortgaged 
premises ;  and  that  a  mistake  made  in  the  description  of  the 
premises  in  the  mortgage  mentioned  be  corrected,  and  the  sale 
of  the  premises  intended  to  be  mortgaged  ordered. 

H.  S.  Hanchett,  for  Plaintiff  in  Error. 
Church  &  Kerb,  for  Defendant  in  Error. 

Beeese,  J.  The  only  point  made  in  this  case  is  as  to  the 
propriety  of  entering  a  default  against  the  defendant,  and  a 
final  decree  against  him,  under  the  circumstances  of  the  case. 

It  was  a  bill  in  chancery  to  foreclose  a  mortgage  and  to  cor- 
rect a  mistake  in  the  description  of  the  land  mortgaged,  filed 
at  the  March  term,  1860,  of  the  McHenry  Circuit  Court,  by 
the  defendant  in  error  against  the  plaintiff  in  error. 

The  subpoena  in  chancery  is  dated  March  2,  1860,  and 
commanded  the  defendant  "  to  appear  before  the  Circuit  Court 
of  said  county  on  the  first  day  of  the  next  term  thereof,  to  be 
holden,  etc.,  on  the  third  Monday  of  March  next,  to  answer," 
etc. 

The  sheriff  returns,  without  date,  non  est  inventus,  but  the 
writ  and  return  was  filed  in  the  clerk's  office  on  the  8th  of 
March,  1860. 

At  the  October  term,  1860,  next  succeeding,  the  complainant 
made  proof  of  publication  of  the  pendency  of  the  suit  and  the 
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defendant  not  appearing,  his  default  was  entered,  and  the  bill 
taken  for  confessed,  and  the  matters  of  the  bill  referred  to  the 
master.  The  notice  by  publication  recites  the  fact  that  affidavit 
of  the  non-residence  of  the  defendant  was  filed  in  the  clerk's 
office  of  the  Circuit  Court. 

During  the  term  of  October,  1860,  the  master  in  chancery 
made  his  report,  which  was  confirmed,  and  a  decree  of  sale 
passed. 

The  errors  in  the  proceedings  are  quite  apparent. 

The  subpoena  required  the  appearance  of  the  defendant  to  the 
March  term,  1861,  and  makes  a  case  in  all  respects  like  the 
case  of  Calhoun  v.  Webster  and  JSzckox,  2  Scam.  221,  and 
Eildreth  v.  Hough  et  alr,  20  111.  331. 

In  the  first  of  these  cases  the  court  said,  where  more  than  a 
term  intervenes  between  the  test  and  return  day,  of  original 
process,  the  writ  is  a  nullity.  In  the  other  case  the  summons 
was  dated  October  11,  1855,  and  made  returnable  to  the  fourth 
Monday  of  October  next,  in  which  case  the  summons  was,  by 
its  own  provision,  made  returnable  to  the  fourth  Monday  of 
October,  1856,  and  thereby,  more  than  one  year  would  inter- 
vene the  test  and  return  of  the  writ.  "  Next,"  in  its  connec- 
tion, refers  to  the  month  and  not  to  the  Monday.  The  writ  is 
consequently  a  nullity,  and  the  default  taken  irregular. 

Here  the  term  of  March,  1860,  and  of  October,  1860,  inter- 
vened the  test  and  return  of  the  subpoena,  and  was  therefore 
a  nullity. 

The  notice  by  publication  was  also  insufficient,  admitting 
that  an  affidavit  of  non-residence  was  filed  as  recited  by  the 
clerk  in  the  notice.  It  is  insufficient  because  the  notice  recites 
that  a  summons  was  issued  on  filing  the  bill  of  complaint, 
returnable  to  the  October  term,  1860,  whereas  the  record  shows 
that  no  such  summons  issued,  but  a  summons  to  appear  at  the 
March  term,  1861,  of  said  court. 

The  defendant  then,  not  having  been  brought  into  court  by 
summons  or  publication,  and  no  appearance  entered,  the  default 
against  him  and  all  subsequent  proceedings  were  irregular  and 
void,  and  the  decree  must  be  reversed. 

Decree  reversed. 
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The  Ottawa  Gas  Light  and  Coke  Company,  Appel- 
lant, v.  James  Graham,  Appellee. 

appeal  from  lasalle. 

In  an  action  on  the  case  for  injury  to  property,  and  especially  to  a  well  by 
rendering  the  water  impure,  all  the  circumstances  may  be  proved  and  con- 
sidered; and  to  ascertain  the  damages,  the  cost  of  furnishing  water  to  the 
family,  having  regard  to  quality  and  quantity,  may  be  taken  into  the  ac- 
count in  the  estimate — also,  the  difference  in  value  of  the  property,  owing 
to  the  erection  of  gas  or  other  offensive  structures  in  its  vicinity. 

Jurors  may  be  instructed  to  weigh  evidence  by  the  light  of  their  general 
knowledge  and  experience  as  applied  to  the  events  and  transactions  of  life, 
but  it  is  erroneous  to  instruct  them  to  apply  special  knowledge  or  circum- 
stances connected  with  the  case  in  forming  their  verdict;  unless  the  jurors 
shall  have  been  sworn  as  witnesses. 

This  was  an  action  on  the  case  brought  by  the  plaintiff 
below  against  the  defendant  below  for  injury  to  the  water  of 
plaintiff's  well,  occasioned  by  defendant  having  "  suffered  to 
now  from  its  gas  works,  and  to  be  placed  in  and  around  and 
near  the  same,  certain  noxious  and  offensive  substances  and 
materials.used  in  and  about  the  manufacture  of  gas  and  coke, 
and  also  certain  oily,  tarry,  resinous,  gaseous,  and  deleterious 
substances  and  materials  so  used  in  said  manufacture,  which 
said  substances  and  materials  were  absorbed  by  and  entered 
into  the  earth,  and  permeated,  passed  and  flowed  along  and 
through  the  earth  and  into  said  well  of  water  of  said  plaintiff, 
and  mingling  with  the  water  with  which  said  well  was  supplied, 
spoiled  the  water  of  said  well." 

The  plaintiff  also  complained,  in  his  declaration,  of  certain 
smells,  smokes,  etc.,  caused  by  the  manufacture  of  gas,  etc. 

The  defendant  pleaded  the  general  issue,  and  a  special  plea 
denying  that  defendant  suffered  to  flow  from  its  gas  works  and 
to  be  deposited  on  and  around  the  same,  certain  noxious,  tarry, 
resinous,  gaseous  substances,  and  that  said  substances  perme- 
ated through  the  ground  into  plaintiff's  well. 

The  court  instructed  the  jury,  on  behalf  of  the  plaintiff,  as 
follows : 

1.     If  the  jury  believe,  from  the  evidence,  that  the  defendant 
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erected,  or  caused  to  be  erected,  near  the  dwelling-house  of  the 
plaintiff,  situated  on  lot  3,  block  84,  in  State's  addition  to  the 
city  of  Ottawa,  works  for  the  manufacture  of  gas  and  coke,  and 
that  in  carrying  on  such  business  by  defendant,  the  air  was 
rendered  impure,  noxious  or  disagreeable  to  plaintiff;  and  that 
the  plaintiff  had  on  said  lot  a^well  of  water,  and  that  the  de- 
fendant placed,  or  caused  to  be  placed,  in  and  around  said  works, 
substances  used  in  or  produced  by  the  manufacture  of  gas  and 
coke,  which,  when  mingled  with  the  water  in  plaintiff's  well, 
rendered  it  nauseous  to  the  taste  or  otherwise  unfit  for  use;  and 
if  said  substances,  so  used  or  produced,  did  soak  into  the  ground, 
and  permeate  and  pass  along  and  through  the  earth,  and  mingle 
with  the  water  of  said  well,  and  did  render  it  nauseous  to  the 
taste  or  otherwise  unfit  for  use,  the  jury  should  render  a  ver- 
dict for  the  plaintiff,  for  such  damages  as  in  their  best  judg- 
ment he  has  sustained  thereby,  prior  to  the  commencement  of 
this  suit. 

The  first  instruction  of  plaintiff  is  qualified  by  adding  thereto 
the  following:  "  But  such  judgment  of  the  jury  must  be  based 
upon  such  facts  in  proof  as  tend  to  show  the  pecuniary  extent 
of  the  injury  sustained  by  the  plaintiff',  (if  they  believe  from  the 
evidence  that  he  has  sustained  any  injury);  and  to  enable  the 
jury  to  arrive  at  such  an  estimate,  it  is  not  necessary  that  any 
witness  should  have  expressed  an  opinion  as  to  the  amount  of 
such  pecuniary  injury,  but  the  jury  may  themselves  make  such 
an  estimate,  exercising  their  own  judgment  upon  the  facts  in 
proof  by  connecting  them  with  their  own  knowledge  and  ex- 
perience." 

2.  The  defendant,  upon  proof  of  the  facts  mentioned  in  the 
foregoing  instruction,  is  liable,  though  it  is  not  guilty  of  any 
negligence  in  the  manner  of  conducting  the  business.  It  is  a 
kind  of  business  that  the  law  does  not  allow  to  be  carried  on  in 
the  neighborhood  of  dwelling-houses,  in  a  city,  to  the  injury  of 
many  citizens  dwelling  therein. 

The  defendant  then  requested  the  court  to  instruct  the  jury 
as  follows: 

1.  The  plaintiff*  cannot  recover  damages  for  injury  to  his 
well  in  this  action,  unless  it  is  clearly  proved  that  the  defendant 
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did  wrongfully  and  negligently  deposit  upon  the  lot  or  prem- 
ises of  said  defendant,  certain  deleterious,  tarry,  resinous  or 
gaseous  substances,  and  that  the  said  deleterious,  tarry,  resinous 
or  gaseous  substances  permeated,  flowed  or  passed  through  the 
earth  into  plaintiff's  well. 

2.  To  entitle  the  plaintiff  to  recover  in  this  action  for  injury 
to  his  well,  it  must  be  clearly  proved  to  the  jury,  by  the  evi- 
dence jn  the  case,  not  only  that  the  defendant  did  wrongfully 
and  negligently  deposit  on  the  lot  or  premises  of  said  defendant 
certain  deleterious,  tarry,  resinous  or  gaseous  substances;  but 
also,  that  said  deleterious,  tarry,  resinous  or  gaseous  subtances, 
by  reason  of  being  so  wrongfully  and  negligently  deposited  on 
defendant's  premises,  did  permeate,  flow  or  pass  through  the 
earth,  and  mix  with  the  water  in  plaintiff's  well,  and  that  plain- 
tiff's well  was  injured  thereby. 

3.  In  determining  the  amount  of  plaintiff's  damages,  for 
injury  to  his  well,  the  measure  of  his  damages  will  be  the 
expense  and  labor  which  plaintiff  has  incurred  in  and  about 
procuring  water  for  himself  and  family,  from  the  time  the 
plaintiff's  well  first  became  injured  by  the  defendant,  ( if  the 
jury  shall  find  that  said  well  was  so  injured, )  until  the  26th 
day  of  December,  A.  D.  1860 ;  and  unless  the  defendant  shall 
have  proved  the  actual  amount  so  expended,  or  such  facts  as 
will  enable  the  jury  to  determine  the  amount  so  expended 
without  going  outside  of  the  evidence  adduced  on  the  trial  of 
this  cause,  the  plaintiff  will  be  entitled  to  nominal  damages 
only. 

4.  If  the  jury  should  find  the  issues  for  the  plaintiff,  in  this 
action,  then,  unless  the  plaintiff  has  proved  the  amount  of 
damages  he  has  actually  sustained,  he  will  be  entitled  to  nominal 
damages  only;  and  in  such  case,  the  jury  will  assess  the  plain- 
tiff's damages  at  one  cent. 

5.  If  the  jury  shall  find  the  issues  for  the  plaintiff,  then  the 
plaintiff  must  prove  the  actual  amount  of  damages  he  has  sus- 
tained, or  such  facts  as  will  enable  the  jury  to  estimate  the 
amount  of  his  damages  without  going  outside  of  the  evidence 
adduced  on  the  trial  of  this  cause;  otherwise  the  plaintiff 
will  be  entitled  to  nominal  damages. 
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6.  If  the  jury  believe,  from  the  evidence,  that  the  gas 
company,  in  erecting  and  keeping  in  operation  their  gas 
works,  and  the  manufacturing  and  keeping  of  gas,  took  all 
reasonable  and  proper  precaution  to  prevent  the  water  on  the 
plaintiff's  premises  from  becoming  contaminated  and  unfit  for 
the  plaintiff's  use,  the  gas  company  are  not  liable  in  this 
action. 

7.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff's well  was  injured  and  the  water  thereof  rendered  unfit 
for  use  by  reason  of  deposits  of  manure  and  urine,  and  other 
deleterious  substances  from  barns,  stables  and  privies  standing 
in  the  neighborhood  of  plaintiff's  lot,  and  not  from  the  gas 
works  of  the  defendant,  then  the  plaintiff  is  not  entitled  to  re- 
cover damages  in  this  action,  for  injury  to  his  well. 

8.  The  plaintiff  is, not  entitled  to  recover  damages  in  this 
action  for  an  injury  to  his  well,  or  annoyances  to  himself  and 
family,  from  defendant's  gas  factory,  which  may  have  happened 
after  the  26th  day  of  December,  1860. 

9.  The  question  as  to  whether  the  pecuniary  value  of 
plaintiff's  house  and  lot  has  been  lessened  or  not  by  reason  of 
defendant  erecting  a  gas  factory  on  a  lot  near  to  plaintiff's  lot 
and  manufacturing  gas  therein,  is  not  before  the  jury  in  this 
action. 

The  court  gave  to  the  jury  the  seventh,  eighth  and  ninth 
instructions  above  asked  for  on  behalf  of  defendant,  but  the 
court  modified  the  first  and  second  instructions  asked  for  on  be- 
half of  the  defendant,  by  striking  out  the  words  "and  neg- 
ligently," where  they  occur  in  each  of  said  first  and  second 
instructions  as  above  written. 

The  court  also  refused  to  give  to  the  jury  the  third,  fourth 
and  sixth  instructions  above  asked  for  on  behalf  of  defendant, 
or  either  of  said  instructions;  and  the  court  also  modified  the 
fifth  instruction  to  the  jury  asked  for  as  above  on  behalf  of 
defendant,  so  as  to  cause  said  fifth  instruction  to  read  as 
follows : 

5.  If  the  jury  shall  find  the  issues  for  the  plaintiff,  then 
the  plaintiff  must  prove  the  amount  of  damages  he  has  sus- 
tained, or  such  facts  as  will  enable  the  jury  to  estimate  the 
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amount  of  his  damages  without  going;  outside  of  the  evidence 
adduced  on  the  trial  of  this  cause;  but  to  enable  the  jury  to 
arrive  at  such  estimate,  it  is  not  necessary  that  any  witness 
should  have  expressed  an  opinion  as  to  the  pecuniary  amount 
of  such  damages,  but  the  jury  may  themselves  make  such 
estimate  from  the  facts  proved,  exercising  their  judgment  upon 
the  facts  in  proof  by  connecting  them  with  their  own  knowl- 
edge and  experience. 

To  which  action  of  the  court,  in  modifying  and  qualifying 
the  first,  second  and  fifth  instructions,  above  asked  for  by  the 
defendant  to  the  jury,  and  in  refusing  to  give  to  the  jury  the 
third,  fourth  and  sixth  instructions  above  asked  for  by  the  de- 
fendant, the  defendant  excepted. 

The  jury  found  the  issue  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $300. 

The  defendant  entered  a  motion  for  a  new  trial;  the  court 
overruled  said  motion,  and  the  defendant  excepted. 

Eice  &  Lewis,  and  E.  Van  Buren,  for  Appellant. 

Leland  &  Blanchard,  and  Gray,  Avery  &  Bushnell,  for 
Appellee. 

Walker,  J.  On  the  trial  below,  appellant  offered  to  prove 
how  much  it  would  cost  to  obtain  a  supply  of  good  water,  by 
purchasing  a  right  from  the  water  company;  or  by  the  con- 
struction of  a  cistern.  The  court  refused  to  permit  the  intro- 
duction of  this  evidence,  and  that  decision  is  assigned  as  one 
of  the  errors  on  this  record.  If  the  erection  of  the  gas  works 
produced  injury  to  appellee's  well,  and  polluted  the  water,  he 
has  the  undoubted  right  to  recover  a  sum  sufficient  to  cover  any 
loss  he  has  thereby  sustained.  The  company  has  the  right  to 
so  use  their  franchise  as  to  produce  no  injury  to  the  rights  of 
others.  When  they  obtained  their  charter,  there  was  an  im- 
plied duty  imposed,  that  they  should  not  in  its  exercise  de- 
prive, or  even  incommode  others  in  the  exercise  of  their  rights, 
without  becoming  liable  to  respond  in  damages.  In  ascertain- 
ing the  true  measure  of  such  damages,  all  the  circumstances  con- 
nected with  the  injury  are  proper  to  be  considered  by  the  jury. 
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In  tin's  case  it  may  be  a  fair  measure  of  damages,  to  ascer- 
tain the  cost  of  furnishing  a  sufficient  quantity  of  water  equally 
pure  with  that  which  supplied  the  plaintiff  below  from  his  well 
before  its  injury  by  the  gas  works.  When  that  cost  is  ascer- 
tained, and  the  cost  of  keeping  the  conductors  and  other  ma- 
chinery in  repair,  the  allowance  of  such  a  sum  as  would  pro- 
duce an  annual  interest  sufficient  to  furnish  the  water  from  the 
company  and  make  the  repairs,  would  be  a  fair  measure  of 
damages.  But  if  the  supply  when  thus  obtained,  was  inferior 
in  salubrity,  or  taste,  that  should  also  be  taken  into  account. 
So  if  there  was  danger  that  it  would  not  be  permanent.  Prop- 
erty furnished  with  an  inadequate  supply,  or  with  an  abundance 
of  water  of  inferior  quality,  would  be  of  less  value  than  if 
supplied  with  an  abundance  of  water  of  good  quality.  If  a 
resort  to  a  cistern  is  the  only  means  of  replacing  the  proper 
supply  of  water,  then  its  quality  should  be  taken  into  con- 
sideration, and  if  inferior  in  quality,  that  fact  should  have  its 
due  weight.  In  this  view  of  the  case,  we  are  of  the  opinion 
that  this  evidence  was  improperly  rejected. 

Another  means  of  arriving  at  the  damages,  would  be  to  ascer- 
tain the  depreciation  of  the  value  of  the  property  by  reason  of 
the  erection  of  the  gas  works.  To  ascertain  how  much  less  the 
property  would  sell  for  in  consequence  of  the  erection,  than  if 
it  had  not  been  made.  And  in  ascertaining  that  fact,  all  the 
circumstances  which  might  show  a  depreciation  in  value  should 
be  considered.  If  the  property  would  sell  for  the  same  amount, 
independent  of  a  rise  in  similar  property,  then  there  would  be 
no  loss,  but  if  it  would  not,  then  the  difference  would  be  the 
damages  sustained. 

It  is  also  insisted,  that  the  court  erred  in  the  qualification 
annexed  to  appellee's  first  instruction.  By  it  the  jury  were 
informed,  that  in  making  an  estimate  of  the  damages,  they 
might  exercise  their  judgment  upon  the  facts  in  proof,  by 
connecting  them  with  their  own  knowledge  and  experience. 
If  this  was  designed  to  refer  to  their  general  knowledge  as 
intelligent  business  men,  it  was  correct.  Jurors,  when  the  evi- 
dence is  heard,  must  test  its  truth,  its  weight,  and  what  it  all 
proves,  by  their  knowledge  and  judgment,  derived  from  expe- 
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rience,  observation  and  reflection.  They  are  not  bound  to 
regard  evidence  precisely  as  given,  but  must  consider  its  truth 
and  weight  by  their  knowledge  of  men,  the  business  affairs 
of  life,  together  with  the  motives  which  influence  men.  These 
are  all  legitimate  and  necessary  means  of  arriving  at  the 
truth,  and  if  the  jury  so  understood  the  instruction,  it  was 
proper. 

If,  however,  the  jury  understood  it  to  apply  to  special  cir- 
cumstances and  facts  connected  with  the  case,  it  would  be  cal- 
culated to  mislead.  In  forming  their  verdict,  the  jury  must 
be  governed  by  the  evidence  admitted  in  the  case.  If  a  juror 
has  knowledge  of  facts  not  in  evidence,  they  have  no  right  to 
consider  them  in  making  up  a  verdict.  Before  they  can  take 
these  into  consideration,  the  juror  should  be  sworn  and  testify 
to  the  facts,  precisely  as  any  other  witness.  The  party  against 
whom  it  may  operate,  has  the  right  to  cross-examine  the  wit- 
ness, and  must  have  an  opportunity  of  meeting  it  with  rebut- 
ting evidence.  This  instruction  was  liable  to  be  understood 
by  the  jury,  as  authorizing  them  to  act  upon  facts  not  in  evi- 
dence, but  within  their  knowledge.  It  should  have  been 
modified  so  as  to  exclude  such  a  right,  and  so  as  to  limit  their 
action  to  their  general  knowledge  and  experience,  and  this  is 
the  extent  to  which  the  case  of  the  City  of  Chicago  v.  Major, 
18  111.  349,  proceeds. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded.* 

Judgment  reversed. 


Porteus  B.  Egberts,  impleaded  with  Francis  T.  Sher- 
man, Appellant,  v.  James  Thomson  et  ai,  Appellees. 

APPEAL  FROM  SUPERIOR  COURT  OF  CHICAGO. 

A  defendant  who  has  entered  his  appearance  and  moved  to  continue  a  cause, 

cannot  afterwards  plead  to  the  jurisdiction. 
A  motion  to  continue  a  case,  because  a  copy  of  the  note  on  which  the  action 

*  The  Chief  Justice  did  not  take  any  part  in  this  decision. 
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is  brought  is  given,  with  the  names  only  of  the  payees  written  on  the  back, 
may  properly  be  overruled. 
The  legislature  may  require  pleas  to  the  merits  to  be  accompanied  by  an  affi- 
davit of  merits. 

This  was  an  action  of  assumpsit  on  an  indorsed  note.  The 
defendant  below  moved  to  continue  the  cause,  because  the 
note  was  indorsed  by  the  firm  name  of  the  payees,  the  indorse- 
ment not  being  preceded  by  a  full  or  regular  assignment,  which 
motion  was  overruled.  The  defendant  then  pleaded  to  the 
jurisdiction,  which  plea  the  court  ordered  stricken  from  the 
files.  The  defendant  then  pleaded  to  the  merits,  which  plea 
was  also  stricken  from  the  files,  because  it  was  not  accompanied 
by  an  affidavit  of  merits,  as  is  required  by  the  rules  of  the 
court. 

The  plaintiff  below  (defendant  in  error)  then  took  a  judg- 
ment against  Eoberts,  who  was  the  only  party  served  with  pro- 
cess.    Roberts  prayed  this  appeal. 

C.  C.  Bonnet,  and  A.  Windett,  for  Appellant. 
Hervey,  Anthony  &  Galt,  for  Appellees. 

Bkeese,  J.  This  appeal  seems  to  have  been  taken  more  for 
delay,  than  for  any  substantial  error  in  the  proceedings. 

The  motion  to  continue  the  cause  for  the  want  of  a  copy  of 
the  indorsement  of  the  note  on  which  the  suit  was  brought,  was 
properly  overruled,  on  the  authority  of  the  case  of  Franey  v. 
True,  26  111.  185.  But  the  fact  is,  that  a  copy  was  given  as  the 
record  recites,  "  Indorsed  Jevne  &  Almini." 

"  The  plea  of  the  privilege,"  as  it  is  called,  which  was  the 
usual  plea  to  the  jurisdiction  of  the  court,  was  properly  disposed 
of  in  a  summary  manner,  as  the  defendant  was  not  in  a  position 
to  plead  it.  He  had  acknowledged  the  jurisdiction,  by  entering 
full  appearance  and  moving  to  continue  the  cause. 

And  so  was  the  plea  to  the  merits  properly  disposed  of  in 
the  same  summary  way.  The  statute  and  rules  of  practice  in 
that  court,  required  the  plea  should  be  accompanied  by  an 
affidavit  of  merits,  which  was  disregarded  by  the  defendant. 
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This  was  thought  by  the  General  Assembly  to  be  a  salutary 
rule  of  practice,  and  we  do  not  feel  warranted  in  encouraging 
the  effort  to  exalt  it  to  the  dignity  of  a  constitutional  question 
by  discussing  it  now;  we  pass  it  by  with  the  remark,  that  we 
have  no  doubt  of  the  competency  of  the  legislature  to  establish 
such  a  rule  of  practice,  and  it  is  not  a  harsh  one  if  the  defend- 
ant has  a  real  defense. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Lewis  Goodnough,  and  Francis  Warner,  Appellants, 
v.  John  Sheppard,  Appellee. 

ERROR  FROM  LASALLE. 

A  person  in  the  quiet  possession  of  real  estate  as  owner,  may  obtain  an  in- 
junction to  restrain  others  from  dispossessing  him  by  means  of  process 
growing-  out  of  litigation  to  which  he  was  not  a  party. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 

Court. 

Gkay,  Bushnell  &  Aveey,  for  Plaintiff  in  Error. 

Bkeese,  J.  This  was  a  bill  in  chancery  filed  in  the  Circuit 
Court  of  LaSalle  county,  praying  for  an  injunction  against 
the  appellants,  restraining  them  from  executing  a  writ  of 
lialere  facias  possessionem  against  one  Jefferson  Wall,  which 
writ  had  been  issued  by  the  LaSalle  County  Court  in  usual 
form. 

The  bill  of  complaint  shows  that  appellee,  on  the  3rd  day  of 
May,  1856,  purchased  Lot  4,  in  Block  2,  in  Days'  Addition  to 
the  town  of  Ottawa,  of  one  Cornelius  B.  Reynolds,  for  one 
hundred  and  fifty  dollars;  that  a  deed  of  the  premises  was 
executed  and  delivered  to  appellee,  and  that  on  the  8th  day  of 
July,  1856,  the  appellee  took  possession  of  the  dwelling-house 
on  said  premises,  and  continued  in  the  possession  thereof  until 
the  filing  of  the  bill  of  complaint. 

That  appellee  had  been  notified  by  Francis  Warner,  sheriff  of 
Yol.  XXV1IL  —  6 
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said  county,  that  lie  had  a  writ  of  possession,  commanding  him 
to  deliver  possession  of  the  premises  to  Lewis  Goodnough,  by 
virtue  of  the  judgment  and  determination  of  the  County  Court 
of  said  LaSalle  county,  in  a  proceeding  of  forcible  entry  and 
detainer  by  Goodnough  against  Jefferson  "Wall,  and  brought  by 
appeal  into  said  County  Court,  from  the  docket  of  A.  B.  Smith, 
a  justice  of  the  peace,  before  whom  the  action  was  originally 
tried. 

The  bill  alleges,  that  Sheppard  was  not  a  party  to  that  suit; 
that  he  purchased  the  premises  in  good  faith,  and  held  the 
possession  thereof  in  good  faith.  The  bill  also  alleges,  upon 
information,  that  the  said  Jefferson  Wall,  on  or  about  the  8th 
day  of  April,  1855,  abandoned  the  possession  of  the  premises; 
that  appellee  took  possession  of  the  premises  by  virtue  of  his 
deed  of  conveyance,  and  not  by  any  collusion  with  Wall. 

The  appellee  disclaims  holding  any  interest  in  the  premises, 
by,  through  or  under  Goodnough,  and  claims  title  thereto  only 
by  virtue  of  the  deed  of  conveyance  to  him  by  Reynolds. 

That  Goodnough  had  claimed,  in  the  presence  and  hearing 
of  divers  persons,  to  be  the  rightful  owner  of  the  premises;  but 
the  bill  denies  all  right  and  title  in  Goodnough  to  them,  etc., 
and  claims  title  in  appellee. 

The  bill  admits  that  appellant  Goodnough  claims  title  to  the 
premises  by  virtue  of  a  deed  from  Sylvanus  Crook,  and  that  one 
Lavina  and  Fredenberg  conveyed  the  premises  to  Crook,  and 
that  the  deed  was  recorded  May  15th,  1854,  and  that  the  deed 
from  Reynolds  to  appellee,  of  the  premises,  was  filed  for  record 
on  May  12th,  1854,  three  days  before  the  deed  under  which 
appellant  Goodnough  seeks  to  hold  the  premises. 

The  appellee  disclaims  all  knowledge  of  the  first  conveyance 
by  Lavina  and  Fredenberg  to  Crook,  until  the  same  was 
placed  upon  the  record  as  aforesaid;  that  appellee  believed, 
when  he  bought  the  premises  from  Reynolds,  that  the  same 
were  free  from  incumbrance,  and  that  Reynolds  had  the  absolute 
title  thereto.  The  bill  then  charges,  that  the  only  title  the 
appellant,  Goodnough,  had  to  the  premises  was  by  virtue  of  a 
bond  or  agreement  by  Crook  to  Goodnough.  Prayer  for  an 
injunction,  etc. 
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At  the  November  term,  1856,  the  appellants  appeared  and 
filed  their  demurrer  to  the  bill  of  complaint  in  usual  form,  and 
on  February  24th,  1857,  at  special  term  of  said  Circuit  Court, 
the  court  overruled  the  demurrer  to  bill  of  complaint,  and 
made  the  injunction  perpetual.  Appellants  appealed  to  this 
court,  and  assign  as  error:  overruling  the  demurrer  to  bill  of 
complaint;  rendering  final  judgment  against  appellants  below; 
and  rendering  judgment  for  costs  against  appellants. 

It  would  be  a  most  extraordinary  feature  in  the  judicial 
polity  of  this  State,  if  its  courts  possessed  no  power  to  protect 
a  man  in  the  enjoyment  of  property,  of  which  he  is  the  right- 
ful owner  and  in  peaceable  possession  under  an  unchallenged 
title.  Such  is  this  case.  The  authorities  cited  by  the  appel- 
lants might  have  some  application,  was  "Wall  a  party  complain- 
ing, but  have  no  application  whatever  to  this  case,  the  appel- 
lee not  claiming  under  "Wall,  not  a  party  or  privy  to  the  action 
of  Goodnough  against  Wall,  but  holding  the  possession  under 
a  distinct  and  independent  title,  derived  from  one  Reynolds, 
and  obtaining  that  possession  in  a  lawful  and  peaceable  man- 
ner, for  all  this  is  admitted  by  the  demurrer  to  the  bill. 

The  sheriff  had  a  writ  of  possession  against  Wall,  not 
against  the  appellee,  under  which  he  threatened  to  put  the  ap- 
pellee out  of  the  possession  of  his  own  property.  Defective, 
indeed,  would  be  our  laws,  if  no  power  existed  in  a  court  of 
chancery,  to  prevent  such  an  injury,  and  unheard-of  attempted 
violation  of  right.  What  had  the  appellee  to  do  with  the 
proceedings  of  Goodnough  against  Wall,  in  the  action  of  for- 
cible detainer?  They  could  not  affect  him  in  any  possible 
way,  he  being  in  possession  under  an  independent  title,  not 
derived  from  either  of  the  parties  litigating. 

The  case  is  so  palpable  that  it  is  impossible  to  reason  upon 
it.  It  is  a  plain  case  of  an  attempt,  by  process  of  law  against 
one  party,  to  subject  another  party  and  a  stranger,  to  the 
inconvenience  of  being  turned  out  of  the  possession  of  property 
which  he  lawfully  owns,  without  any  judgment  or  process 
against  him.  A  bare  statement  of  the  case  is  alone  necessary 
to  show  its  injustice,  and  the  propriety  of  the  interposition  of 
the  court,  to  stop,  in  the  most  summary  and  expeditious  mode, 
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such. a  proceeding.  The  bill  is  full  of  equity,  and  presents  a 
flagrant  case  for  the  exercise  of  the  restraining  power  of  the 
court,  and  the  court  did  right  in  making  the  injunction  per- 
petual.    The  decree  must  be  affirmed. 

Decree  affirmed. 


Ezka  B.  McCagg,  Plaintiff  in  Error,  v.  Charles  L. 
Woodman,  Defendant  in  Error. 

ERROR  TO  SUPERIOR  COURT  OF  CHICAGO. 

Where  a  party  has  funds  deposited  with  a  banker,  who  holds  the  promissory 
note  of  the  depositor,  the  latter  may  insist  that  his  note  shall  be  satisfied 
out  of  the  deposit,  although  the  banker,  before  the  note  becomes  due,  had 
voluntarily  assigned  all  of  his  effects  for  the  benefit  of  creditors. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  upon  a  promissory 
note. 

The  declaration  contained  a  special  count  upon  the  note,  and 
the  common  counts. 

The  note  sued  on  was  dated  May  8,  1861,  for  $235,  due  in 
thirty  days  after  date,  made  at  Chicago  by  the  defendant  in 
error,  payable  to  the  order  of  Spafford,  Stewart  &  Co.,  at  the 
office  of  E.  I.  Tinkham  &  Co.,  and  indorsed  in  blank  by  the 
payees,  and  by  E.  I.  Tinkham  &  Co. 

Plea,  the  general  issue,  and  a  notice: 

That  the  note  was  given  by  defendant  to  Spafford,  Stewart 
&  Co. 

That  E.  I.  Tinkham  &  Co.  discounted  it  for  the  payees,  and 
became  the  purchasers  of  it  from  Spafford,  Stewart  &  Co. 

That  on  or  about  the  1st  day  of  June,  1861,  Tinkham  &  Co., 
being  the  absolute  owner  of  the  note,  made  an  assignment  of 
certain  of  their  debts,  assets  and  effects  to  the  plaintiff,  for  the 
benefit  of  certain  of  their  creditors. 

That  amons;  the  assets  so  assigned  was  the  note  sued  on  in 
this  case. 

That  the  plaintiff  held  it  only  as  the  assignee  of  Tinkham  & 
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Co.,  and  did  not  pay  any  consideration  for  the  assignment  of 
the  note  to  him. 

That  at  the  time  of  the  assignment  of  the  note  to  plaintiff, 
Tinkham  &  Co.  were  indebted  to  the  defendant  in  the  sum  of 
$282.74,  for  money  which  he  had  before  then  deposited  with 
them. 

That  the  plaintiff  knew  of  said  indebtedness  from  Tinkham 
&  Co.  to  defendant,  at  the  time  of  the  assignment  of  the  note  to 
him. 

That  Tinkham  &  Co.  were  still  indebted  to  defendant  as 
aforesaid,  at  the  time  of  pleading. 

That  defendant  would  give  in  evidence,  that  when  he  received 
notice  from  Tinkham  &  Co.  that  his  note  was  about  to  mature, 
to  wit,  on  or  about  the  25th  of  May,  1861,  while  Tinkham  & 
Co.  were  the  holders  of  said  note,  he  directed  and  requested 
them  to  apply  so  much  of  the  money  due  from  them  to  defend- 
ant as  would  suffice  to  pay  the  said  note.  To  which  appropria- 
tion Tinkham  &  Co.  consented;  and  that  defendant  did  not 
make  any  other  appropriation  of  the  money  due  him  from  Tink- 
ham &  Co.,  and  that  it  so  remained  in  their  hands  at  the  time 
of  the  assignment  to  the  plaintiff. 

That  he  would  also  prove  that  said  note  had  been  paid ;  and 
that  after  it  had  been  paid,  it  was  wrongfully  and  fraudulently 
put  in  circulation  by  Tinkham  &  Co.,  to  compel  defendant  to 
pay  it  again. 

Motion  for  a  new  trial  by  plaintiff  overruled,  and  judgment 
on  the  verdict. 

On  the  trial  the  note  sued  on  was  offered  and  read  in  evi- 
dence. 

It  was  admitted  that  this  note  was  the  property  of  E.  I.  Tink- 
ham &  Co.,  and  passed  to  the  plaintiff  by  the  assignment. 

The  defendant  then  read  in  evidence  the  deed  of  assign- 
ment from  E.  I.  Tinkham  &  Co.  to  the  plaintiff,  dated  June 
6,  1861,  which  is  in  the  ordinary  form  of  such  instruments, 
and  conveys  to  the  plaintiff  the  assets  named  in  schedule  A, 
attached  to  the  assignment,  which  includes  the  note  in  ques- 
tion. 

The  plaintiff  was  authorized  to  collect  the  notes  and  assets 
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assigned,  and  after  paying  the  expenses  of  the  assignment,  was 
directed  to  apply  the  proceeds: 

1st.  To  the  payment  of  the  indebtedness  of  Tinkham  &  Co. 
to  E.  B.  McCagg,  as  indorser  of  notes  and  bills  for  the  benefit 
of  Tinkham  &  Co.,  amounting  to  $6,250. 

2nd.  The  indebtedness  of  Tinkham  &  Co.  to  the  parties 
named  in  schedule  B,  in  the  order  named,  all  of  whom  were 
accommodation  parties  to  the  paper  named,  for  the  benefit  of 
Tinkham  &  Co. 

3rd.     To  pay  the  debts  named  in  schedule  C. 

4th.  To  pay  all  the  other  partnership  debts  of  the  firm  of, 
Tinkham  &  Co. 

5th.  To  pay  the  separate  debts  of  the  members  of  that 
firm. 

Lastly,  to  pay  the  surplus,  if  any,  to  the  assignors. 

The  defendant  then  called  a  witness,  who  testified,  that  he 
was  a  book-keeper  for  Tinkham  &  Co.,  who  were  bankers  at 
Chicago,  Illinois;  and  produced  a  bank  book  kept  by  defend- 
ant with  Tinkham  &  Co.,  in  which  were  the  following  entries, 
and  none  other: 

Dr.         E.  I.  Tinkham  &  Co.  in  account  ivith  C.  L.  Woodman.         Cr. 

-  $185.84        By  Checks,      -        -        -  $  15.00 

18.26 

-  277.30 
14.00 

-  18.75 
51.14 
15.35 

-  16.58 
9.66 

-       -      282.74 
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June  5. 

Balance 

$713.78        "    5.  Pr.  vouchers  ret'rn'd  $713.78 


1861. 


June  15.    To  balance,     -      -  $282.74 

Which  the  plaintiff  admitted  to  be  genuine  and  correct,  so 
far  as  the  entries  appeared,  but  objected  to  its  introduction  in 
evidence  as  irrelevant  and  incompetent;  but  the  court  overruled 
the  objection,  and  admitted  it  to  be  read  in  evidence. 

The  witness  further  testified,  that  Tinkham  &  Co.  ceased  to 
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clo  business  after  the  assignment,  and  discharged  their  clerks. 
He  did  not  know  they  were  insolvent.  They  stopped  payment 
of  depositors'  checks. 

The  defendant  called  another  witness,  who  testified:  That 
he  had  been  in  the  employment  of  Tinkham  &  Co.,  who  were 
bankers. 

That  Woodman  was  a  customer  of  theirs,  and  had  notes  there 
which  were  discounted  by  Tinkham  &  Co.  for  others;  but  he 
did  not  know  who  was  the  owner  of  the  note  sued  on ;  or  that 
it  had  been  discounted  by  Tinkham  &  Co.  for  defendant.  It 
was  not  his  business  to  know  of  the  discount  of  notes  by  Tink- 
ham &  Co.  Don't  know  that  Tinkham  &  Co.  owned  the  note 
sued  on.  It  was  indorsed  and  delivered  to  plaintiff  by  Ambler, 
a  member  of  the  firm  of  E.  I.  Tinkham  &  Co.,  at  the  date  of 
the  assignment. 

Notice  of  the  maturity  of  the  note,  was  offered  in  evidence, 
which  was  written  by  witness  and  put  in  an  envelop  for  the 
mail,  in  the  ordinary  course  of  business,  as  follows: 

Chicago,  May  29,  1861. 
C.  L.  Woodman:    Your  note  for  $235,  payable  at  our  office,  will  be  clue 
June  7—10,  1861.  E.  I.  TJNKHAM  &  CO. 

But  witness  did  not  know  of  Woodman  calling  at  the  bank 
to  see  about  paying  the  note;  had  no  recollection  about  it,  or 
knowledge  of  Woodman  calling  after  the  notice  was  written  and 
sent. 

To  the  admission  of  all  which  evidence,  the  plaintiff,  by  his 
counsel,  objected,  because  of  irrelevancy  and  incompetency. 

The  court  overruled  the  objection  and  admitted  the  evidence. 

The  plaintiff  asked  the  court  to  give  the  following  instruction 
to  the  jury: 

In  this  case,  the  defendant  cannot  set  off  against  the  plain- 
tiff's demand,  any  indebtedness  of  Edward  I.  Tinkham  &  Co. 
to  the  defendant,  notwithstanding  the  plaintiff  holds  the  note 
as  the  assignee  in  insolvency  of  Edward  I.  Tinkham  &  Co. 
And  unless  the  jury  believe,  from  the  evidence,  that  the  note 
was  actually  paid  before  it  was  assigned  and  delivered  to  the 
plaintiff,  they  will  find  for  the  plaintiff  the  amount  of  the  note 
sued  on,  and  interest  from  the  maturity  of  the  same. 


88  OTTAWA, 


McCag-g  v.  Woodman. 


"Which,  the  court  refused  to  give. 

The  jury  then  rendered  a  verdict  for  the  defendant. 

The  errors  assigned  are — 

That  the  court  erred  in  admitting  the  testimony  of  the  wit- 
nesses, Forrest  and  Brewster,  and  the  bank  book  of  defendant 
kept  with  Tinkham  &  Co.,  to  go  to  the  jury. 

That  the  court  erred  in  refusing  to  give  the  jury  the  instruc- 
tion asked  by  the  plaintiff. 

That  the  court  erred  in  refusing  to  grant  a  new  trial. 

That  the  verdict  of  the  jury  was  against  the  law  and  the  evi- 
dence, and  should  have  been  for  the  plaintiff. 

Because  of  other  errors  appearing  on  the  face  of  the  record. 

Scammon,  McOagg  &  Fult.ee,  for  Plaintiff  in  Error. 
IIervey,  Anthony  &  Galt,  for  Defendant  in  Error. 

Walkeb,  J.  It  appears  from  the  evidence  that  defendant 
in  error  made  his  note  to  Spafford,  Stewart  &  Co.,  payable  in 
thirty  days  at  the  office  of  Tinkham  &  Co.,  bankers,  in  Chicago. 
That  Tinkham  &  Co.  purchased  the  note  of  the  payees  before 
its  maturity.  That  some  eight  or  ten  days  before  it  fell  due, 
Tinkham  &  Co.  assigned  and  delivered  a  part  of  their  assets, 
principally  bills  and  notes  not  then  due,  in  trust  for  the  benefit 
of  a  part  of  their  creditors  named  in  the  deed  of  assignment. 
This  note  was  included  in  the  assets  thus  transferred.  Also, 
that  defendant  in  error  kept  a  bank  account  with  Tinkham  & 
Co.,  who  were  indebted  to  him  for  a  sum  larger  than  the  note 
when  the  assignment  was  made,  for  money  deposited,  and  that 
Tinkham  &  Co.  have  become  insolvent  and  never  paid  the  sum 
thus  deposited. 

This  presents  the  question  whether  this  sum  due  to  defendant 
in  error,  from  Tinkham  &  Co.  at  the  time  the  assignment  was 
made,  can  be  set  off  against  this  note.  It  will  hardly  be  ques- 
tioned, that  an  assignee  for  the  benefit  of  creditors  takes  as  a 
volunteer.  Fie  pays  no  consideration  for  the  property  assigned. 
He,  for  the  purpose  of  paying  the  debts  of  the  debtor,  becomes 
the  owner,  in  trust,  of  the  property  so  transferred,  to  be  used 
and   applied   in    the   mode,  and   upon   the  terms   prescribed, 
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in  the  trust  deed.  After  discharging  the  debts,  for  the  pay- 
ment of  which  the  property  was  appropriated,  any  surplus  which 
may  remain,  belongs  to,  and  must  be  refunded  to  the  debtor. 
Such  surplus  does  not  vest  in  the  creditors  or  trustee,  but  re- 
mains the  property  of  the  debtor,  for  the  recovery  of  which,  he 
mav  maintain  an  action.  If  he  took  as  a  purchaser  for  value, 
such  would  not  be  his  right.  Or  if  the  creditors  took  as  pur- 
chasers for  value,  the  property  would  vest  in  them  absolutely, 
free  from  all  claim  of  the  debtor. 

By  the  deed  of  assignment  the  trustee  at  law,  or  the  creditors 
in  equity,  succeed  only  to  the  rights  of  the  debtor.  By  the 
assignment  they  acquire  no  greater  or  more  beneficial  rights, 
than  those  enjoyed  by  the  assignor.  The  trustee  takes  the  prop- 
erty and  choses  in  action,  subject  to  all  defects  arising  from  the 
state  of  affairs,  existing  at  the  time  the  assignment  is  made. 
If  this  suit  had  been  instituted  by  Tinkham  &  Co.,  there  can 
be  no  doubt  that  the  defense  would  be  clearly  admissible,  be- 
cause they  were  indebted  to  the  maker  in  a  sum  more  than 
equal  to  the  amount  of  the  note. 

Again,  had  defendant  in  error,  previous  to  the  assignment, 
applied  to  a  court  of  equity,  to  restrain  the  sale  of  this  note, 
for  the  benefit  of  these  creditors,  and  had  shown  that  Tinkham 
&  Co.  were  insolvent,  and  that  they  owed  him  this  sum,  and 
that  loss  and  injustice  would  ensue  by  the  transfer,  the  relief 
would  certainly  have  been  granted.  A  court  of  equity  would 
not  tolerate  such  injustice  and  wrong.  Then  if  the  trustee 
only  succeeded  to  the  rights,  and  occupied  the  place  of  the 
debtor,  as  it  relates  to  this  transaction,  as  they  existed  at  the 
time  of  the  transfer,  a  court  of  equity  would  interpose  and 
still  afford  the  same  relief,  against  a  mere  volunteer,  or  equit- 
able holder.  Nor  is  there  any  injustice  or  hardship  in  this,  as 
the  trustees  and  creditors  knew  they  were  dealing  with  an 
insolvent  firm,  which  was  manifested  by  the  execution  of  the 
deed  of  assignment.  And  when  so  dealing  without  advancing 
any  new  consideration,  and  only  acting  so  as  to  procure  a 
preference  in  the  payment  of  their  debts,  over  other  creditors, 
they  are  put  upon  inquiry  as  to  all  equities  that  exist  between 
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the  insolvent  debtor  and  those  against  whom  he  claims  to  have 
demands. 

This  court  has  repeatedly  held,  that  when  a  nominal  plain- 
tiff instituted  a  suit  for  the  nse  of  another,  that  a  court  of  law 
will  regard  and  enforce  the  existing  equities  of  the  parties. 
That  in  such  a  case  a  court  of  law  will  not  turn  the  parties  over 
to  the  chancellor  for  relief.  So  in  this  case,  the  trustee,  sues 
virtually  for  the  use  of  the  creditors,  and  not  for  himself,  and 
inasmuch  as  the  defendant  in  error  has  presented  and  established 
a  clear,  equitable  defense  against  the  equitable  and  beneficial 
parties,  the  creditors  of  Tinkham  &  Co.,  it  must  be  allowed  to 
defeat  a  recovery.  The  trustee  of  course  took  the  choses  in 
action,  subject  to  the  existing  equities  at  the  time  of  assignment. 
Had  the  indebtedness  of  Tinkham  &  Co.  occurred  after  the 
assignment  was  made,  or  had  any  other  liability  subsequently 
intervened,  it  could  not  have  interposed  to  change  the  rights 
of  the  trustee,  or  the  equitable  interests  of  the  creditors.  Only 
the  existing  rights  of  the  parties,  when  the  transactions 
occurred,  can  be  regarded.  The  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 


The   Marine   Bank  of  Chicago,  Plaintiff  in  Error, 
v.  William  Birney,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

Where  a  bank  receives  a  sum  on  deposit  generally,  it  is  bound  to  respond  to 

the  depositor,  for  a  like  sum  in  good  funds. 
A  local  custom  of  bankers  is'not  admissible,  to  alter  an  agreement. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court,  by  Mr.  Justice  "Walker. 

The  finding  and  judgment  of  the  court  below,  were  in  favor 
of  the  defendant  in  error. 

McCagg  &  Fuller,  and  T.  Hoyne,  for  Plaintiff  in  Error. 

Scates,  McAllister  &  Jewett,  for  Defendant  in  Error. 
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Walker,  J.  This  was  an  action  of  assumpsit.  The  decla- 
ration only  contained  the  common  counts.  On  the  trial,  in  the 
court  below,  appellee  offered  and  read  in  evidence,  against  the 
objection  of  appellant,  this  instrument  in  writing: 

"Marine  Bank  of  Chicago, 

Chicago,  Ills.,  April  17,  1861. 
"  William  Birney — Dear  Sir:  I  credit  your  account  this  day  eight  hun- 
dred and  seventy-six  dollars,  received  from  yourselves,  in  Illinois  currency. 
Respectfully  Yours, 

H.  B.  DOX,  Cashier^ 

He  also  proved,  that  at  the  time  this  instrument  was  given, 
he  deposited  with  appellant  eight  hundred  dollars  in  exchange 
on  New  York,  and  this  instrument  was  then  given  as  a  re- 
ceipt for  that  sum.  The  evidence  also  shows,  that  appellee 
received,  subsequently  to  that  time,  seventy-six  dollars  in  de- 
preciated bank  paper,  worth  forty-one  dollars  and  eighty 
cents,  which  left  of  the  original  sum,  if  the  payment  be 
allowed  at  its  cash  value,  the  sum  of  $758.20  with  accruing 
interest,  which  appellee  stated  on  the  trial  was  all  he  claimed 
to  recover.  Appellant  offered  to  prove,  that  when  the  deposit 
was  made,  he  allowed  appellee  the  difference  between  New 
York  exchange  and  Illinois  bank  bills,  and  that  by  the  custom 
of  bankers  in  Chicago,  such  deposits  w^ere  payable  in  depre- 
ciated bills  on  Illinois  banks.  That  he  had  offered  to  pay  this 
deposit  in  such  bills,  worth  sixty  or  seventy  cents  on  the 
dollar,  when  payment  was  demanded.  The  court  found  for 
appellee  the  amount  he  claimed,  for  which  judgment  was  ren- 
dered. 

Even  conceding  that  the  letter  of  advice  was  inadmissible, 
under  the  money  counts,  which  is  not  decided,  still  there  was 
an  abundance  of  proof  to  sustain  the  judgment,  independent 
of  the  instrument.  Other  proof  shows,  that  appellant  received 
of  appellee,  eight  hundred  dollars  in  exchange  on  New  York, 
which  was  no  doubt  equal  in  value  to  coin,  as  no  effort  was 
made  to  prove  the  contrary.  But  it  is  urged,  that  as  the  credit 
was  given  on  appellee's  deposit  account,  at  its  value  in  depre- 
ciated Illinois  bank  paper,  that  he  was  bound  to  receive  such 
bills,  without  reference  to  their  further  depreciation. 
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If  this  had  been  a  special  deposit  of  such  bills  for  safe  keep- 
ing, or  the  contract  had  been  to  receive  such  bills  at  their  nom- 
inal value,  this  position  would  have  been  undeniably  true. 
But  such  does  not  appear  to  have  been  the  character  of  the 
transaction.  This  was  a  deposit  in  funds  no  doubt  equal  in 
value  to  coin,  and  was  to  be  used  by  the  bank  as  it  used  its 
other  funds,  and  for  which  it  became  indebted  to  appellee. 
Appellant  received  eight  hundred  dollars  from  appellee,  and 
became  indebted  to  him  for  at  least  that  sum,  if  not  for  the 
amount  placed  to  his  credit.  There  is  nothing  in  the  letter  of 
advice,  which  in  any  degree  indicates  that  appellee  was  to  be 
responsible  for  any  depreciation  that  might  take  place  in  the 
kind  of  funds  deposited.  It  is  not  stated  that  it  is  payable  in 
such  funds,  nor  does  the  proof  show  any  such  agreement.  It 
states  that  a  certain  number  of  dollars  had  been  received,  and 
whether  that  amount  was  received  in  bank  paper,  in  cattle, 
horses,  grain  or  other  commodity,  could  not  change  the  lia- 
bility to  pay  the  number  of  dollars  received. 

If  an  inference  could  be  drawn  that  this  deposit  could  be 
paid  in  anything  but  coin,  it  could  be  no  more  than  that  the 
sum  deposited  could  be  paid  in  currency  of  equal  value  to  coin, 
or  the  full  amount  of  the  credit,  in  paper  of  equal  value  to  that 
received.  But  the  liability  is  for  money,  and  not  for  bank  bills. 
The  recovery  seems  to  us  to  be  just,  and  violative  of  no  rule 
of  law.  The  bank  by  this  judgment  is  only  required  to  repay 
the  same  value  which  it  received. 

The  evidence  as  to  custom  of  Chicago  bankers  was  properly 
rejected.  Appellant  had  no  right  to  alter,  change  or  modify 
the  agreement  by  the  proof  of  a  custom.  {Marine  Bank  v. 
Chandler,  27  111.  525.)  The  credit  w^as  given  for  dollars,  and 
proof  could  not  be  heard  to  show  that  it  could  be  paid  in  some- 
thing else. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Jane  Stow  et  al.,  Plaintiffs  in  Error,  v.  Walter  Kim- 
ball et  al.,  Defendants  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

Under  the  103rd  section  of  the  Statute  of  Wills,  it  is  not  necessary  to  name 
the  heirs  in  the  petition  of  the  administrator  for  leave  to  sell  real  estate  of 
an  intestate.  In  this  particular  the  case  of  Tumey  v.  Tumey,  24  111.  626, 
considered  and  explained. 

The  precise  statements  required  by  the  statute,  and  an  application  for  the  aid 
of  the  court,  are  all  that  such  a  petition  need  contain. 

Any  newspaper  printed  at  the  county  seat  answers  the  intention  of  the  law 
requiring  a  notice  to  be  published  in  the  nearest  newspaper. 

Such  petition  and  notice,  with  proof  of  publication,  under  the  statute,  give 
the  court  jurisdiction  of  the  subject-matter  and  the  parties  interested 
therein. 

A  decision  of  the  court,  where  the  jurisdiction  has  attached  under  such  cir- 
cumstances, is  valid  and  binding  everywhere,  until  reversed  en  a  direct 
proceeding,  in  a  superior  court. 

Under  such  a  proceeding,  if  it  were  affirmatively  shown  that  there  were  no 
debts  to  be  paid  out  of  the  proceeds  of  the  real  estate,  still  the  decree 
would  be  binding  till  reversed  upon  a  direct  proceeding. 

A  decree  or  order  for  the  sale  of  "the  real  estate  described  in  the  petition  1; 
justifies  the  sale  of  all  the  estate  so  described. 

Under  such  an  order  or  decree,  if  but  part  be  sold  and  report  made  and  con- 
firmed, no  further  proceedings  being  had,  it  is  competent  under  the  same 
order  to  proceed  subsequently  and  sell  the  residue. 

Though  it  is  proper  in  the  decree  or  order  to  require  the  administrator  to  re- 
port his  proceedings,  and  he  may  be  compelled  to  do  so,  yet  the  statute 
makes  no  such  report  and  approval  necessary  to  the  validity  of  the  sale,  as 
in  the  case  of  guardians'  sales. 

Where  there  is  a  valid  decree,  the  intention  of  the  statute  is  to  hold  the  eale 
valid.  Sec.  106,  Statute  of  Wills,  supersedes  the  necessity  of  inquiring 
whether  the  administrator  followed  strictly  the  directions  of  the  statute  in 
making  the  sale.  Nor  does  put  lie  policy  require  that  a  purchaser  should 
examine  into  the  fact  of  indebtedness,  so  as  to  ascertain  if  the  sale  is  justified . 

Where  R.  enters  into  a  contract  with  B.  for  the  purchase  of  real  estate  uj  on 
condition  of  making  certain  payments  which  are  not  made  before  the  clt-ath 
of  R.,  and  the  administrator  goes  to  B.  and  gets  him  to  treat  the  con*  ir.et 
as  forfeited  and  to  give  him  a  new  contract,  for  the  benefit  of  the  he*"r«  <  f 
R.,  he  being  one  of  the  heirs;  senible,  if  B.,  on  payment  of  the  p-iv  ase- 
money  out  of  funds  of  the  estate,  deed  the  land  to  "the  heirs  of  A'.,"1 
without  otherwise  naming  them,  the  heirs  of  R.  hold  the  land  in  tru.-t  for 
the  estate; 

And  where  the  money  raised  to  make  payment  to  B.  was  in  part  raised  ijy 
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sale  by  the  administrator  under  sec.  103  of  Statute  of  Wills,  the  purchasers 
to  whom  the  administrator  conveyed  and  whose  money  was  paid  to  B. 
may,  after  the  deed  is  executed  to  "the  heirs  of  i?.,"file  a  bill  against 
them,  though  minors,  and  compel  a  conveyance  of  their  interest  to  such 
purchasers.  The  minor  heirs  were  treated  as  the  holders  of  legal  estate  in 
trust  for  the  benefit  of  the  purchasers  who  had  acquired  the  equitable  title. 
Such  conveyance  in  this  case  was  ordered  to  be  made  by  a  master. 

Defendants  in  error,  by  bill  filed  on  the  chancery  side  of 
the  court  below,  July  6,  1860,  state,  that  Elisha  Bailey, 
August  21,  1848,  was  seized  of  one-half  acre  of  land,  described 
by  metes  and .  bounds,  and  made  his  agreement  in  writing  to 
sell  and  convey  said  premises  to  David  Rattray,  (since 
deceased,)  thereby  covenanting  and  agreeing  to  and  with 
the  said  Rattray,  "  his  heirs,  executors,  administrators  and 
assignees,"  that  upon  condition  said  Rattray,  his  executors  or 
administrators,  should  pay  $200  in  one  year,  and  $200  in  two 
years,  from  said  date,  to  convey  to  said  Rattray,  his  heirs, 
etc.,  the  premises;  which  agreement  was  recorded.  That 
Rattray  died  in  September,  1849,  intestate,  leaving  as  his 
children  and  heirs,  Jane  Rattray  ( since  married  to  W.  H. 
Stow),  Sarah  Buxton  (since  deceased),  leaving  one  child, 
Aclisah  J.  Buxton,  Ellen  Rattray  (since  married  to  Yolney  J. 
Buxton),  Hannah  Rattray,  Marian  Rattray  and  Euretta  Rat- 
tray, who,  with  said  William  H.  Stow  and  V.  J.  Buxton,  are 
made  parties  defendants;  that  letters  of  administration  were,  in 
Cook  county  probate  court,  granted  to  Jane  Rattray,  which  are 
still  in  full  force,  and  under  which  she  entered  upon  adminis- 
tration in  December,  1849. 

That  in  course  of  administration,  said  administratrix,  with 
said  "William  EL  Stow,  her  husband,  filed  a  petition  in  said 
County  Court,  for  the  sale  of  real  estate  to  pay  debts  of  said 
deceased,  June  25,  1852,  copied  below,  including  in  the  de- 
scription the  half  acre  described  in  bill,  and  such  proceedings 
were  had  that,  June  26,  1852,  a  decree  of  sale  was  made,  by 
virtue  of  which  order  a  portion  of  the  premises  described  were 
sold,  after  subdivision  and  advertising  the  same  according  to 
law,  July  26,  1853,  to  wit:  Lots  5,  6  and  8  for  $1,115  to  de- 
fendant in  error,  John  S.  Buchanan,  and  Lot  7  to  ITobart  B. 
Griffin,  for  $380;    which  sums  were  paid  to  administratrix, 
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according  to  the  terms  of  sale,  one-third  cash,  and  balance  in 
six  and  twelve  months. 

That  the  consideration  due  from  Rattray  or  his  estate  to 
Bailey,  prior  to  Jnly  26,  1853,  had  not  been  paid,  and  that 
money  paid  that  day,  by  Buchanan  and  Griffin,  was  paid  over 
to  Bailey  for  said  land,  whereby,  in  equity,  the  land  became 
and  was  the  property  of  said  Buchanan  and  Griffin,  and 
though  the  consideration  was  wholly  furnished  by  Buchanan 
and  Griffin,  the  deed  of  the  said  land  was  made  to  "  the  heirs 
of  David  Rattray,"  July  27,  1853,  and  that  the  heirs  of  David 
Rattray  had  neither  money  nor  property  out  of  which  to  have 
paid  said  sum. 

The  defendants  in  error,  Kimball,  the  Bushnells  and  Ellacott, 
were  grantors  of  Griffin  and  Buchanan. 

That  said  Hannah,  Marion,  Enretta  and  Achsah,  plaintiffs 
in  error,  heirs  to  David  Rattray,  brought  their  actions  of 
ejectment  against  Lewis  Buslmell  and  George  Ellacott,  to 
recover  possession  of  the  lots  of  land,  ISTos.  5,  6,  7  and  8, 
founded  on  the  title  conveyed  by  said  Bailey  to  them  under 
name  of  "  Heirs  of  David  Rattray,"  which  they  only  claim  as 
heirs  of  David  Rattray,  and  that  the  title  under  Bailey's  deed 
to  the  heirs  of  Rattray,  being  acquired  subsequent  to  the  sale 
by  the  administratrix  to  the  defendants  in  error  and  their 
grantors,  is  fraudulent  as  against  the  defendants  in  error. 

Bill  prays  that  plaintiffs  in  error  may  be  decreed  the  trustees 
of  the  defendants  in  error,  and  be  directed  to  convey  the  said 
lots  to  defendants  in  error,  respectively,  and  that  in  default 
thereof  the  master  make  conveyance,  and  that  the  further 
prosecution  of  the  ejectment  suits  be  enjoined,  and  for  other 
and  further  relief,  and  for  temporary  injunction,  which  was 
granted. 

The  plaintiffs  in  error,  who  were  of  age,  filed  their  answer, 
admitting  certain  formal  matters,  but  denying  all  the  material 
facts  stated  in  the  bill.  They  deny  that  the  money  of  Griffin 
and  Buchanan  was  paid  to  Bailey  either  wholly  or  in  part,  as 
stated  in  bill.  Admit  the  transfer  by  Bailey  to  "heirs  of 
Rattray,"  but  deny  that  Griffin  and  Buchanan's  money  con- 
stituted  the  consideration,  and   admit   the  title   of  plaintiffs 
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in  the  suits  is  founded  on  the  deed  of  Bailey  to   "the  heirs  of 
D avid  Rattray. " 

The  infant  defendants,  by  their  guardian  ad  litem,  answer. 

Replications  were  filed  and  proofs  taken,  and  a  hearing  had 
on  bill,  answers,  exhibits  and  proofs,  and  a  decree  was  entered 
sustaining  fully  the  equities  of  the  bill,  and  decreeing  that  the 
master  in  chancerv  execute,  acknowledge  and  deliver  .deeds 
of  conveyance,  conveying  in  fee  simple  all  the  right,  title  and 
interest  of  the  plaintiffs  in  error  to  the  respective  defendants 
in  error,  of  their  respective  lots,  to  be  made  within  ninety 
days;  which  deeds  shall  be  effectual  to  bar  all  claim  of  the 
plaintiffs  in  error  in  and  to  the  said  premises,  and  all  persons 
claiming  by,  through  or  under  them;  and  also,  perpetually 
enjoining  the  suing  out  writs  of  possession,  or  in  any  way 
disturbing  the  defendants  in  error,  or  any  persons  claiming 
by,  through  or  under  them. 

Upon  the  hearing,  the  defendants  in  error  read  in  evidence 
a  copy  of  a  penal  bond,  dated  August  2,  1848,  executed  by 
Elisha  Bailey  to  David  Rattray,  witli  a  condition  reciting  that 
Bailey  had  agreed  that  day  to  sell  to  Rattray,  for  the  sum  ot 
$400,  payable  as  follows:  $200  in  one  year,  and  $200  in  two 
years  from  date,  the  premises  described  in  the  bill,  and  would 
convey  upon  payment  being  made. 

The  defendants  in  error  offered  in  evidence  a  certified  copy 
of  the  record  of  proceedings  had  in  the  County  Court  of  Cook 
county,  in  the  matter  of  the  application  of  said  administra- 
trix to  sell  real  estate  of  said  David  Rattray,  which  record 
sets  out  that  on  the  21st  clay  of  December,  A.  D.  1850,  the 
said  Jane  Rattray,  administratrix,  filed  her  petition  in  said 
court,  which  petition  is  set  out  in  the  words  and  figures  follow- 
ing, to  wit: 

* 'County  Court  of  Cook  County, 

December  Term,  A.  D.  1850. 
STATE  OF  ILLINOIS,    )  Petition  of  Jane  Rattray  to  sell  real  estate  of 

Cook  County.  f  David  Rattray,  deceased. 

To  the  Honorable  Henry  L.  Rujcker,  Judge  of  tiie  County  Court 
of  Cook  County,  aforesaid  : 
"  Your  petitioner,  Jane  Rattray,  administratrix  of  the  estate 
of  David  Rattray,  deceased,  most  respectfully  petitions  this 
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Honorable  Court  for  permission  to  sell  all  the  interest  of  said 
estate  in  the  following  real  estate  of  David  Rattray,  for  the  pur- 
pose of  settling  demands  against  said  estate,  there  not  being 
sufficient  personal  property  or  money  belonging  to  said  estate 
to  discharge  the  same  from  its  liabilities,  to  wit: 

"  Lots  one  (1)  and  twenty-one  (21),  of  C.  C.  Robinson's  sub- 
division of  block  forty-seven  (47),  Township  thirty-nine  (39), 
Range  fourteen  (14)  east  of  the  third  principal  meridian;  and 
also  out-lot  twenty-seven  (27),  in  the  Board  of  Trustees  of  the 
Illinois  and  Michigan  Canal  subdivision  of  Section  seven  (7), 
Township  thirty-nine  (39),  Range  fourteen  (14)  east  of  the  third 
principal  meridian. 

"  And  your  petitioner  will  ever  pray. 

JANE  RATTRAY,  Administratrix." 

Attached  to  said  petition  is  an  account  in  the  words  and 
figures  following,  to  wit: 

"  David  Rattray,  ) 

Estate.  )      Account  current  and  vouchers  presented  by  Jane  Rat- 

tray, administratrix,  and  having-  been  examined  and  allowed  as  follows,  viz, : 
Receipts,  -  $116.00 

Disbursements,    -  130.50 

Balance, 14.50 

Allowed  family  for  support,        -      500.00 


$514.50 
JANE  RATTRAY,  Administratrix ." 

There  is  no  evidence  that  any  notice  was  given  either  by  pub- 
lication or  personal  service. 

And  afterwards  such  proceedings  were  had  in  the  matter  of  said 
petition  that  an  order  of  sale  was  made  by  this  court,  which 
order  recites  that  the  administratrix  had  filed  her  inventory  and 
appraisement  bill  of  the  effects  of  said  deceased. 

"  And  that  there  are  claims  against  said  estate  unsatisfied 
after  the  application  of  the  available  assets,  and  that  it  is  neces- 
sary to  sell  the  real  estate  and  property  as  petitioned  for  to  pay 
the  debts  of  said  intestate,"  and  therefore  directs  that  said  ad- 
ministratrix sell,  in  pursuance  of  the  statute,  etc.,  said  real  es- 
tate described  in  her  said  petition,  setting  it  out,  and  that  she 
report  proceedings  to  the  court. 
Yol.  XXVIIL—  7 
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And  afterwards,  on  the  28th  day  of  November,  1851,  said 
administratrix  made  her  report  to  said  court,  that  she  had  made 
sale  on  the  15th  of  March,  1851,  of  the  property  described  in 
the  petition,  to  different  persons,  for  six  hundred  and  fifty-nine 
dollars. 

Said  report  was  approved  by  the  court,  and  the  proceedings 
confirmed. 

And  afterwards,  to  wit,  on  the  21st  day  of  June,  A.  D.  1852, 
said  administratrix  filed  in  said  court  her  petition  for  the 
further  sale  of  real  estate  belonging  to  said  David  Rattray, 
which  is  set  out  in  words  and  figures  following,  to  wit: 

"To  the  Honorable  Henry  L.  Rucker,  Judge  op  the  County  Court 
of  Cook  County,  Illinois: 

u  Your  petitioner,  Jane  Stow,  late  Jane  Rattray,  administra- 
trix of  the  estate  of  David  Rattray,  deceased,  and  William  H. 
Stow,  her  husband,  would  represent  unto  this  Honorable  Court, 
that  the  said  David  Rattray  died  seized  of  an  interest  in  the 
following  real  estate  in  addition  to  that  already  sold  by  order 
of  this  court,  granted  on  petition  filed  at  the  December  term 
of  the  court,  A.  D.  1850. 

"  The  said  deceased  died  seized  of  the  following  pieces  or  par- 
cels of  land,  to  wit: 

"  Lots  twenty-nine,  thirty-two  and  forty,  in  C.  C.  Robinson's 
subdivision  of  out-lot  forty-seven  of  the  Trustees  of  the  Illinois 
and  Michigan  Canal  subdivision  of  Section  seven,  in  Township 
thirty -nine,  Range  fourteen  east  of  the  third  principal  meridian, 
in  Cook  county,  Illinois. 

"  And  also  that  other  piece  or  parcel  of  land  lying  in  the. 
south-east  corner  of  the  fifty-two  and  90-100  acres  set  off  to 
Henry  Hubbard,  in  partition  among  the  owners  of  the  south- 
west quarter  of  Section  eight  (8),  in  Township  thirty-nine  (39) 
north,  of  Range  fourteen  east  of  the  third  principal  meridian, 
in  the  county  of  Cook  aforesaid,  bounded  and  described  as  fol- 
lows, to  wit: 

"  Commencing  at  a  stake  standing  about  the  center  of  Ran- 
dolph street,  and  at  the  south-east  corner  of  said  fifty-two  and 
90-100  acres,  set  off  to  Henry  Hubbard  as  aforesaid,  and  run- 
ning thence  north,  three  chains  and  forty-four  and  a  half  links; 
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thence  west,  one  chain  and  forty-seven  links;  thence  south, 
three  chains  and  forty-four  and  a  half  links;  and  thence  east, 
one  chain  and  forty-seven  links  to  the  place  of  beginning,  re- 
serving therefrom  forty  feet  in  width  from  the  south  side  of 
premises  for  a  highway,  which  last  mentioned  premises  is  im- 
proved with  common  fence,  and  two  common  dwelling-houses 
and  appurtenances. 

"  Your  petitioners  therefore  ask  the  aid  of  this  Honorable 
Court  in  the  premises. 

"  And  your  petitioners  will  ever  pray. 

JANE  STOW,  ( late  Jane  Rattray,  ) 
A  dministratrix. 
June  21,  1852.  WM.  H.  STOW." 

Accompanying  and  attached  to  said  petition  was  an  account 
showing  claims  allowed  to  diiferent  persons,  to  the  amount  of 
$164.14. 

Attached  to  the  said  petition  also  is  a  notice  and  certificate 
of  publication  in  the  words  and  figures  following,  to  wit: 

"  ADMINISTRATRIX  NOTICE. 
Notice  is  hereby  given,  that  I,  the  subscriber,  Jane  Stow,  late  Jane  Rattray, 
as  administratrix  of  the  estate  of  David  Rattray,  deceased,  late  of  Cook 
county,  Illinois,  shall  apply  to  the  County  Court  of  Cook  county,  Illinois,  by 
petition,  for  an  order  to  sell  so  much  of  the  real  estate  of  the  said  David 
Rattray,  deceased,  as  shall  be  necessary  to  pay  the  debts  of  the  said  estate,  at 
a  term  of  the  said  court,  to  be  held  at  the  court-house,  in  the  city  of  Chicago, 
in  the  county  of  Cook,  aforesaid,  on  the  third  Monday,  being  the  twenty-first 
day  of  June,  A.  D.  1852,  and  all  persons  interested  in  said  real  estate  are  re- 
quested to  be  present  and  show  cause  why  it  should  not  be  sold  for  the  pur- 
pose aforesaid. 

WM.  H.  STOW. 

JANE  STOW,  ( late  Jane  Rattray,  ) 
Administratrix  of  estate  %f  David  Rattray,  deceased." 

Also  certificate  by  publisher  of  Daily  Democrat  of  publi- 
cation in  said  paper  of  above  notice  three  weeks,  commencing 
8th  May,  and  ending  29th  May,  1852. 

Also  an  order,  appointing  James  L.  Lowe  guardian  ad 
litem,  and  his  answer. 

Also  a  decree  made  on  the  26th  day  of  June,  1852,  by  said 
court,  reciting  that  "  it  appearing  from  the  records  and  files  of 
this  court  thr.t  said  administratrix  has  filed  her  inventorv  and 
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appraisement  bill  of  the  effects  of  said  deceased,  and  that 
there  are  claims  against  said  estate  unsatisfied,  after  the  appli- 
cation of  the  available  assets,  and  that  it  is  necessary  to  sell  the 
real  estate  and  property  as  petitioned  for,  to  pay  the  debts  of 
said  intestate,"  and  that  due  proof  of  the  publication  of  the 
time,  place  and  intention  of  presenting  said  petition  has  been 
made,  etc.  "And  it  also  having  been  shown  to  the  satisfaction 
of  the  court  that  said  deceased  and  his  legal  representatives 
were  the  owners  of  or  have  an  interest  in  the  property  asked  to 
be  sold,"  and  directing  that  said  petitioners  proceed,  in  pur- 
suance of  the  provisions  and  directions  of  the  statute,  to  make 
sale  of  the  real  estate  described  in  said  petition,  to  wit:  (setting 
it  out  as  in  petition, )  and  that  they  report  to  the  court  at  the 
next  term  had  thereafter. 

And  also  a  report  made  on  the  21st  day  of  September,  1852, 
stating  that  after  first  advertising  and  posting  notices  accord- 
ing to  law,  she  did,  on  the  9th  day  of  September,  1852,  sell  at 
public  auction,  at  the  time  and  place  mentioned  in  said  notices, 
lots  of  land  other  than  that  in  controversy,  for  the  sum  of 
$365. 

And  an  order  showing  that  the  court  approved  said  report, 
and  ordered  said  administratrix  to  execute  deeds  therefor  when 
the  necessary  security  should  be  given  for  the  balance  of  the 
purchase  money. 

Which  is  all  the  record  in  the  matter  of  the  sale  of  said  real 
estate. 

The  defendants  in  error  read  in  evidence  deeds  from  Jane  R. 
Stow,  adm'x,  and  W.  H.  Stow,  her  husband,  for  lots  5,  6  and  8, 
to  John  S.  Buchanan,  and  for  lot  7,  to  Hobart  ~R.  Griffin, 
which  were  alike  except  in  the  description,  and  the  last  is  as 
follows : 

( Here  follows  deed  to  Griffin. ) 


Deeds  connecting  defendants  in  error  with  Griffin  and  Bu- 
chanan, were  read. 

The  plaintiffs  in  error  offered  in  evidence  the  record  of  said 
County  Court  of  all  the  claims  allowed  against  said  estate, 
which  exhibits,  that  the  sum  of  five  hundred  dollars  was 
allowed  on  the  21st  of  March,  1850,  to  the  family,  in  lieu  of 
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specific  articles,  and  that  they  had  taken  in  part  payment 
thereof,  the  whole  of  the  personal  property  at  its  appraised 
price  of  one  hundred  and  six  dollars,  leaving  a  balance  due  of 
$394. 

The  record  further  exhibits  claims  allowed  against  the  estate, 
to  the  creditors,  and  for  expenses  of  administration,  up  to  the 
21st  day  of  June,  1852,  to  the  amount  of  $243.95.  Of  this 
amount  all  had  been  allowed,  before  the  first  application  for 
sale  of  the  real  estate,  except  the  sum  of  $15.68. 

The  only  other  claims  allowed  against  the  estate  were  as  fol- 
lows: 9th  July,  1852,  the  sum  of  $37.63,  and  on  17th  Sep- 
tember, the  sum  of  $52.25,  which  was  after  the  filing  of  the 
second  petition  and  the  rendering  of  the  decree  for  sale. 

Another  claim  was  allowed  Oct.  24, 1855,  for  $50. 

The  whole  of  claims  allowed  against  the  estate  to  the  cred- 
itors and  for  expenses  of  administration,  is  thus  shown  to  be 
$744.79.  Of  this  amount  the  sum  of  $637.95  was  all  that 
was  allowed  before  the  second  application  for  the  sale  of  real 
estate. 

It  was  proved  that  J.  W.  Waughop,  as  an  attorney  for  the 
administratrix  of  David  Rattray,  conducted  the  proceedings  to 
procure  the  order  to  sell  the  real  estate,  and  that  Buchanan 
purchased  lots  5  and  6  for  $380  each,  Griffin  lot  7  for  $350, 
and  Buchanan  lot  8  for  $355,  in  the  order  named,  on  the  26th 
July,  1853,  for  one-third  cash,  and  balance  in  equal  sums  pay- 
able in  six  and  twelve  months,  with  interest.  The  premises 
described  as  a  half  acre  in  the  bill,  were,  before  the  sale, 
in  connection  with  another  half  acre  adjoining,  subdivided 
by  the  administratrix  into  twelve  lots,  numbered  from  one 
to  twelve  inclusive.  The  purchasers  at  the  time  of  the  sale 
did  not  know  the  condition  of  the  title,  but  were  assured  by 
"Waughop  and  Stow  that  it  was  all  right,  after  the  sale,  when 
deeds  were  executed.  .  Default  had  occurred  in  paying  the 
money  according  to  the  terms  of  the  contract  read  in  evi- 
dence from  Bailey  to  Rattray,  dated  August  2,  1848.  Bailey 
claimed  the  right  to  forfeit  the  contract,  and  according  to 
the  recollection  of  the  witness  Waughop,  he  did  declare  a 
forfeiture  before  April  7,  1851.     At  that  time  Bailey  entered 
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into  a  new  and  substituted  contract  with  Jane  Rattray,  in 
trust  for  herself  and  the  minor  children  of  David  Rattray, 
for  the  same  premises,  for  $550,  $200  cash  and  the  balance  in 
six  months,  and  six  dollars  per  month  as  rent,  this  sum  being 
over  $100  more  than  was  due  on  the  old  contract  of  August  2, 
1848.  Besides  the  $200  paid  at  the  time  of  making  this  con- 
tract, Jane  R.  Stow,  late  Rattray,  paid  $200,  December  11, 
1851,  and  sometime  in  1852,  $100  more.  On  the  27th  of  July, 
1853,  the  balance  due  on  this  contract  was  ascertained,  from 
$50  to  $75,  and  an  order  drawn  by  Mrs.  Stow  on  Waughop, 
for  the  amount,  who  paid  it  from  the  money  in  his  hands  re- 
ceived at  the  sale  the  day  before,  without  the  direction  or 
knowledge  of  the  purchasers,  and  took  from  Bailey  the  deed  to 
the  "heirs  of  David  Rattray,"  he,  Waughop,  supposing  that 
the  title  would  enure  to  the  use  of  the  purchasers.  The  pay- 
ments on  this  contract,  prior  to  the  last,  were  made  from  the 
proceeds  of  real  estate  sold  under  decree  for  the  payment  of 
debts  before  the  sale  in  controversy. 

W.  C.  Goudy,  for  Plaintiffs  in  Error. 

I.  The  County  Court  had  no  jurisdiction  of  the  persons  of 
the  heirs  of  David  Rattray. 

1.  There  is  no  evidence  that  the  notice  was  published  in 
the  nearest  newspaper.     Stat,  of  Wills,  §  103. 

2.  The  heirs  are  not  made  parties.  Schneider  v.  McFar- 
land,  2  Comst.  461;  Whitmore  v.  Johnson,  10  Humph.  610; 
Sherry  v.  Denn,  8  Blackf.  542;  Turney  v.  Turney,  24  111. 
625. 

3.  A  guardian  ad  litem  was  not  appointed  for  all  the  minor 
heirs,  and  did  not  actually  appear  and  defend  for  any.  Stat, 
of  Wills,  §107;  lHill,  130;  2  Comst.  449;  4  Binney,  97;  11 
Mass.  507;  17  Mass.  91;  23  111.  47. 

II.     The  court  had  no  jurisdiction  of  the  subject  matter. 

1.  The  record  must  contain  the  facts  necessary  to  exhibit  a 
case  requiring  and  authorizing  the  court  to  act.  Laws  1849, 
62,  §§1,  5,  23;  Propst  v.  Meadows,  13  111.  165;  Young  v. 
Lorain,  11  111.  636;  Heirs  Langworthy  v.  Baker,  23  111.  487; 
Coles  et  al.  v.   Raskins,  9  Mass.  542;  Laws  K  Y.  1813,  450, 
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§  23 ;  Corwin  v.  Merrit,  3  Barb.  S.  C.  341 ;  Ford  v.  Walsworth, 
15  Wend.  449;  Bloom  v.  Burdick,  1  Hill,  130;  Atkins  v. 
Kinman,  20  Wend.  241;  i»$#ft  v.  />6**ft,  32  Ala.  288;  Far- 
rar  v.  Dean,  24  Mis.  16;  Martin  v.  Starr,  7  Ind.  224;  Sibley 
v.  Fatffo,  16  1ST.  Y.  180. 

2.  There  was  no  deficiency  of  personal  assets  for  the  pay- 
ment of  debts  shown  by  the  petition  or  proof:  the  sale  could 
only  be  made  to  pay  debts  allowed.  Dorman  et  ux.  v.  Yost  et 
al.,  13  111.  127;  Davenport  v.  Young  et  ux.,  16  111.  548;  Lloyd 
v.  Malone,  23  111.  47. 

3.  The  petition  must  contain  the  jurisdictional  facts.  Dor- 
man  et  urn.  v.  Yost  et  al.,  13  111.  129;  Fettit  v.  Fettit,  32  Ala. 
288;  Saltonstall  v.  Filey,  28  ib.  164;  Whitmore  v.  Johnson, 
10  Humph.  610;  Estes  v.  Johnson,  ib.  223;  Sherry  v.  Denn, 
8  Blackf.  542. 

4.  If  there  was  any  deficiency  of  personal  assets  at  the 
time  the  decree  was  rendered,  it  was  supplied  by  the  first  sale 
under  the  decree  of  property  to  the  amount  of  $365,  which 
was  reported  and  confirmed,  ending  the  proceeding;  the  sub- 
sequent sale  on  July  26,  1853,  without  any  further  order,  there 
being  no  deficiency,  which  has  never  been  reported  or  con- 
firmed, was  void.  Bybee  v.  Ashby,  2  Gilm.  161;  Ryan  v. 
Dox,  25  Barb.  440. 

III.  There  was  no  title,  at  the  time  of  the  petition,  belong- 
ing to  the  estate  of  Rattray  subject  to  sale  for  his  debts,  because 
the  equitable  title  held  by  him  at  his  death  had  been  forfeited, 
and  the  property  sold  to  the  heirs,  under  the  contract  of  April 
7,' 1851. 

IY.  The  evidence  shows  that  Buchanan  and  Griffin  did 
not  pay  the  money  to  Bailey,  as  charged  in  the  bill,  and  the 
heirs  did  not  hold  as  trustees. 

1.  The  allegata  and  probata  do  not  agree.  Fowan  v. 
Bowles,  21  111.  291. 

2.  The  rule  of  caveat  emptor  applies.  Bingham  v.  Maxcy, 
15  111.  295;    Ward  v.  Brewer,  19  111.  291. 


F.  H.  Kales,  for  Wilson. 

G.  Herbert,  for  Kimball  and  others. 
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This  and  the  following  case  were  argued  together. 

The  County  Court  is,  equally  with  the  Circuit  Court,  when 
hearing  and  determining  applications  for  the  sale  of  real  estate 
of  deceased  persons,  a  court  of  general  and  not  inferior  juris- 
diction, and  as  liberal  intendments  will  be  made  to  sustain  its 
judgments  as  in  favor  of  the  judgments  of  the  Circuit  Court. 
Acts  1859,  §  13;  Propst  v.  Meadows,  13  111.  165—169;  Stone 
v.  Wood,  16  111.  177;  Ralston  v.  Wood,  15  111.  159;  Mann  v- 
Yocum,  17  111.  387;  Langworthy  v.  Baker,  23  111.  488;  Ex 
parte  Watkins,  3  Pet.  205. 

It  is  not  necessary  that  all  the  facts  and  circumstances  which 
justify  its  action  should  affirmatively  appear  upon  the  face  of 
the  proceedings.  Projpst  v.  Meadows,  13  111.  169;  Grigon's 
Lessees  v.  Astor,  2  How.  319,  339,  340;  Langworthy  v.  Baker, 
23  111.  489. 

Every  presumption  runs  in  favor  of  the  jurisdiction  of  a 
court  of  general  jurisdiction.  Wills  v.  Mason,  4  Scam.  88; 
Whitney  v.  Porter,  23  111.  447;  Vance  v.  Frank,  2  Scam.  264; 
Beaubien  v.  Buckenlioff,  2  Scam.  273,  274;  1  Sand.  74;  Kenny 
v.  Grier,  13  111.  448,  449;  Morton  v.  Critchfield,  18  111.  136. 

This  presumption,  it  seems,  may  also  run  in  favor  of  an 
inferior  tribunal.     Morgan  v.  Green,  17  111.  398. 

The  judgments  of  courts  of  general  jurisdiction  are  always 
held  conclusive  in  collateral  proceedings  until  the  same  are 
reversed  upon  direct  proceeding  had  for  that  purpose.  McCoy 
v.  Morrow,  18  111.  594;  Cody  v.  Hough,  20  111.  45,  46;  Pres- 
cott  v.  Fisher,  22  111.  393;  Ralston  v.  Wood,  15  111.  170; 
Williams  v.  Amroyd,  7  Grand.  423;  3  Pet.  207;  2  How.  342, 
7  How.  172;  8  How.  412;  12  How.  385,  386;  6  Pet.  729; 
11  Mass.  227;  11  Serg.  and  K.  429;  26  111.  179,  182;  27  111. 
92;  3  Scam.  108;  21  111.  285;  10  Pet.  471,  478;  14  How.  588; 
2  Pet.  165. 

"A  purchaser  is  not  bound  to  look  beyond  the  decree.  If 
there  is  error  in  it  of  the  most  palpable  kind;  if  the  court 
who  rendered  it  have,  in  exercise  of  jurisdiction,  disregarded, 
misconstrued  or  disobeyed  the  plain  provisions  of  the  law 
which  gave  them  the  power  to   hear  and  determine  the  case 
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before  them;  the  title  of  the  purchaser  is  as  much  protected 
as  if  the  adjudication  would  stand  the  test  of  a  writ  of  error;  so 
where  an  appeal  is  given  and  not  taken  in  the  time  prescribed 
by  law.'*'  Grig  oris  Lessees  v.  Astor,  3  How.  340,  344;  Buck- 
master  v.  Carlin,  3  Scam.  108 — 112;  Mitchell  v.  State  Bank, 
1  Scam.  526;  2  Pet.  168;  Serg.  and  R.  429;  11  Mass.  227; 
Vorhies  v.  Bank  of  United  States,  10  Pet.  477,  478. 

If  the  jurisdiction  was  improvidently  exercised  in  a  manner 
not  warranted  by  the  evidence,  and  even  if  there  were  no  debts 
at  the  time  the  sale  was  ordered,  yet  it  is  not  to  be  corrected  at 
the  expense  of  the  purchaser.  Perkins  v.  Fair  child,  11  Mass. 
227;  2  How.  340. 

u  The  granting  the  license  to  sell  is  an  adjudication  upon  all 
the  facts  necessary  to  give  the  jurisdiction,  and  whether  they 
existed  or  not,  is  wholly  immaterial,"  so  long  as  it  is  attacked 
collaterally.  "The  record  is  absolute  verity,  to  contradict 
which  there  can  be  no  averment  or  evidence."  2  How.  340;  11 
Mass.  227;  6  Pet.  729;  11  Serg.  and  R.  429. 

"  These  principles  have  become  rules  of  property,  on  which 
the  repose  of  the  country  depends."  There  are  no  judicial 
sales  around  which  greater  sanctity  ought  to  be  placed  than 
those  made  of  the  estate  of  decedents  by  order  of  the  courts 
to  whom  the  laws  of  the  State  confide  full  jurisdiction.  2 
How.  343. 

The  publication  of  the  notice  was  sufficient  to  give  jurisdic- 
tion of  the  person,  and  that  with  the  appointment  of  the  guar- 
dian ad  litem  eifected  its  object,  the  appearance  and  answer  of 
those  interested  in  the  estate,  the  present  plaintiffs  in  error  and 
those  whom  they  represent.  Herdman  v.  Short,  18  111.  60, 
61 ;  Cody  v.  Hough,  20  111.  45 ;  Whitney  v.  Porter,  23  111.  448 ; 
Statute  of  Wills,  §  107. 

The  effect  of  the  judgment  was  on  either  petition  the  same. 
All  the  parties  and  privies  are  estopped  and  conclusively  bound 
by  the  facts  put  in  issue  on  the  record  and  necessarily  found 
by  the  judgment.  Avery  v.  Peihle,  1  Scam.  342;  Smith  v. 
Smith,  17  111.  485;  1  Greenl.  Ev.  §§523,  525,  527,  528,  195; 
17  Mass.  267,  268;  1  Salk.  276;  3  Salk.  151;  3  Maine,  316; 
3  Cush.  132.      And  this  is   true    though   the  petition   were 
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essentially  defective,  so  that  it  would  have  been  adjudged  had 
on  demurrer.  1  Greenl.  Ev.  §§528,  529;  1  Mason,  519;  Wells 
v.  McClening,  23  111.  410;  7  Pick.  3-12. 

Estoppels  are  recognized  in  equity  as  well  as  at  law.  Coch- 
ran v.  Hanew,  22  111.  349;  Prettyman  v.  Wilkey,  19  111.  241; 
Penn  v.  Heisey,  19  111.  295;  2  Gresley  Ev.  430,  431,  357,  361. 

The  objection  for  want  of  confirmation  only  applies  to  guar- 
dians' sales.  !No  confirmation  is  required  in  an  administrator's 
sale,  by  our  statutes. 

The  decree  was,  to  sell  the  real  estate  described  in  the  peti- 
tion; not  a  part,  but  the  tvhole.  No  duty  was  imposed  upon 
the  purchaser  to  look  beyond  the  decree  or  order  of  sale.  Stat. 
of  Wills,  §§  105,  106. 


W.  O.  Goudy,  for  Plaintiffs  in  Error. 


I.  The  proper  parties  must  be  made.      Whitney  v.  Porter, 

23  111.  447;  Herdman  v.  Short,.18  111.  60;  Turney  v.  Turney, 

24  111.  625. 

II.  There  is  no  lien,  by  common  law,  on  the  property  ac- 
quired by  the  heirs  for  the  debts  of  the  ancestor,  of  the  quality 
of  those  allowed  against  the  estate.  2  Williams'  Ex'rs,  1436 ; 
By  an  v.  Jones,  15  111.  1. 

The  statute  authorizing  the  sale  of  real  estate  to  pay  debts  is 
not  remedial,  but  is  special  and  extraordinary,  and  to  be  strictly 
construed.  Langworthy  v.  Baker,  23  111.  487;  Smith  v.  Tlile- 
man,  1  Scam.  323;  Herdman  v.  Short,  18  111,  60;  Whitney 
v.  Porter,    23  111.  447.     Cases  cited  in  opening,  Point  II. 

III.  The  plaintiffs  in  the  ejectment  suits  are  not  estopped. 
Plain  v.  Harrison,  11  111.  386;  Summers  v.  Babb,  13  111.  4S3. 

Caton,  C.  J.  We  said  in  Turney  v.  Turney,  24  111.  625,  in 
a  direct  proceeding  to  reverse  the  order  of  sale,  that  the  peti- 
tion in  a  proceeding  like  this,  should  contain  the  names  of  the 
heirs;  but  that  case  was  finally  decided  upon  another  point. 
We  are  not  prepared  to  hold  that  the  whole  proceeding  is  void 
where  the  heirs  are  not  named  in  the  petition. 

The  statute,  which  is  the  one  hundred  and  third  section  of 
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our  Statute  of  Wills,  says  the  administrator  "  shall  make  out 
a  petition  to  the  Circuit  Court  of  the  county  in  which  the  ad- 
ministration shall  have  been  granted,  stating  therein  what  real 
estate  the  said  testator  or  intestate  died  seized  of,  and  so  much 
thereof  as  will  be  necessary  to  pay  his  or  her  debts  as  afore- 
said, and  request  the  aid  of  the  court  in  the  premises."  This 
is  all  the  statute  says  about  the  form  or  contents  of  the  peti- 
tion, and  we  cannot  hold  that  the  proceeding  was  void,  when 
the  petition,  as  in  this  case,  contains  the  precise  statements 
which  the  statute  says  it  shall  contain.  It  would  be  difficult 
to  compute  the  number  of  titles  that  would  be  overturned  by 
such  a  decision.  Sound  and  judicious  practice  no  doubt  re- 
quires that  the  names  of  the  hiers  and  devisees,  and  their  gran- 
tees, if  known,  should  be  inserted  in  the  petition,  but  the  stat- 
ute has  not  prescribed  it,  and  we  must  not  hold  the  proceeding 
void  for  the  want  of  it. 

The  statute  also  requires  the  petitioner  to  serve  a  copy  of 
the  petition  and  account  mentioned  in  the  forepart  of  the  sec- 
tion, on  each  of  the  heirs  or  their  .guardian,  or  by  "publishing 
in  the  nearest  newspaper,  for  three  weeks  successively,  com- 
mencing at  least  six  weeks  before  presenting  of  said  petition, 
of  the  intention  of  presenting  the  same  to  the  Circuit  Court 
for  the  sale  of  the  whole  or  so  much  of  the  real  estate  of  the 
said  testator  or  intestate  as  will  be  sufficient  to  pay  his  or  her 
debts,  and  requesting  all  persons  interested  in  said  real  estate 
to  show  cause  why  it  should  not  be  sold  for  the  purposes  afore- 
said." Such  a  notice  was  published  for  the  time  specified,  in  a 
newspaper  in  Chicago,  the  county  seat  where  the  court  was  held. 
An  objection,  which  we  hardly  think  worthy  of  notice,  is  made 
that  it  is  not  shown  that  this  was  the  nearest  newspaper.  The 
statute  has  no  such  trifling  meaning  as  that  it  is  necessary  to 
measure  with  chain  or  tape  line,  the  distance  from  the  judges' 
bench  to  the  printing  office,  to  see  which  of  two  or  more  news^ 
papers  published  at  the  county  seat  is  the  nearest.  Any 
newspaper  printed  at  that  place  answers  the  intention  of  the 
law. 

That  this  petition  and  notice  gave  the  court  jurisdiction  of 
the  subject-matter  and  of  the  parties  interested  in  the  real 
estate,  we  are  satisfied.     The  court  was  thus  properly  called 
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upon  to  hear,  to  consider  and  to  decide  upon  the  matter,  and 
when  it  has  so  decided,  that  decision  is  valid  and  binding  every- 
where, till  it  is  reversed  on  a  direct  proceeding  by  a  superior 
court.  In  this  collateral  action  we  cannot  inquire  whether  sucli 
a  case  was  made  out  before  the  court,  as  justified  its  decree. 
If  the  court  acted  without  proof,  or  even  if  it  were  affirma- 
tively shown  that  there  were  no  debts  to  be  paid  out  of  -the 
proceeds  of  the  real  estate,  still  we  could  not,  for  that  reason, 
treat  the  decree  as  void.  As  before  remarked,  it  is  binding  till 
reversed  upon  a  direct  proceeding  for  that  purpose. 

The  decree  is  very  broad  in  its  terms,  and  directs  the  admin- 
istratrix to  sell  all  of  the  real  estate  mentioned  in  the  petition, 
including  the  property  in  question.  At  the  first  sale  under  the 
decree,  but  a  part  of  the  property  was  sold.  This  sale  was 
reported  to  and  approved  by  the  court,  and  there  the  order 
stopped — afterwards  the  administratrix  sold  the  property  now 
in  controversy.  It  is  now  objected,  that  as  no  order  was  made 
at  the  time  the  first  sale  was  approved,  either  ordering  a  fur- 
ther sale  or  continuing  the  cause,  that  it  then  ceased  to  be  a 
matter  pending  in  court,  and  consequently  the  power  to  sell 
expired.  We  can  hardly  adopt  this  conclusion.  The  admin- 
istratrix was,  by  the  order,  directed  to  sell  the  whole  of  the 
estate.  She  sold  a  part  and  reported  it,  and  her  proceedings 
thus  far  were  approved.  We  do  not  see  where  the  necessity 
was  for  the  court  to  make  any  other  order  at  that  time.  The 
first  decree  told  her  to  sell  the  whole,  which  necessarily  in- 
cluded that  which  remained  unsold,  and  it  would  have  been 
mere  repetition  for  the  court  to  make  another  order  directing 
the  sale  of  the  residue. 

Although  the  order  of  sale  very  properly  required  the 
administratrix  to  report  her  doings  under  the  order  of  the 
court,  and  she  should  have  been  compelled  by  the  court  to 
comply  with  that  portion  of  the  order,  yet  neither  the  decree 
of  the  court  nor  the  statute,  made  such  a  report  and  approval 
necessary  to  the  validity  of  the  sale,  as  is  the  case  in  the  sale 
of  the  estate  of  minors  for  their  support  and  maintenance.  It 
seems  to  be  the  intention  of  the  statute  to  hold  the  sale  valid 
wherever  there   is  a  valid  decree  ordering  the   sale.     Section 
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106  says,  that  if  any  executor  or  administrator  who  shall  be 
ordered  to  make  sale  of  real  estate  as  aforesaid,  "  shall  sell 
the  same  contrary  to  the  provisions  of  this  chapter,"  he  shall 
forfeit  the  sum  of  five  hundred  dollars,  "provided  that  no  such 
offense  shall  be  deemed  to  affect  the  validity  of  such  sale." 
This  supersedes  the  necessity  of  inquiring  whether  the  admin- 
istratrix followed  strictly  the  directions  of  the  statute  in  mak- 
ing the  sale. 

The  last  objection  is,  that  the  property  did  not  belong  to  the 
intestate,  but  was  the  property  of  the  heirs  in  their  own  right. 
At  the  time  of  his  death,  the  intestate  had  a  contract  for  the 
purchase  of  this  land  npon  which  but  a  portion  of  the  pur- 
chase money  had  been  paid.  For  the  evident,  purpose  of 
defrauding  somebody,  the  administratrix  went  to  Bailey  and 
got  him  to  treat  the  contract  as  forfeited  for  non-payment  of 
the  installments,  and  give  her  a  new  contract  for  the  same  land 
for  the  benefit  of  the  other  heirs  and  herself,  then  filed  this 
petition  and  sold  the  land  under  it,  as  having  belonged  to  her 
father,  placed  the  proceeds  among  the  assets  and  paid  for  the 
land  out  of  the  assets,  and  then  took  a  deed  "  to  the  heirs  "  of 
the  intestate;  and  now,  coolly  turns  round  to  the  purchasers 
and  tells  them  that  her  father  had  no  interest  in  the  land,  and 
that  consequently  she  could  sell  them  none — that  the  land  all 
the  time  belonged  to  herself,  and  the  other  heirs — and  that 
although  the  heirs  got  the  benefit  of  the  purchase  money,  they 
must  now  hold  the  land  also.  This  maneuver  is  too  transpa- 
rent to  require  a  moment's  hesitation  to  treat  it  as  it  really 
deserves.  We  do  not  hesitate  to  say,  that  a  court  of  equity 
must  hold,  that  the  conveyance  which  was  made  to  the  heirs  was 
in  fact  made  under  and  in  pursuance  of  the  contract  of  pur- 
chase with  the  intestate,  and  that  the  heirs  must  be  treated  as 
trustees  holding  legal  title  for  the  benefit  of  those  who  have 
acquired  the  equitable  title,  which  was  in  the  intestate  at  the 
time  of  his  death. 

We  affirm  the  decree,  and  order  that  the  master  in  chancery 
in  the  decree  mentioned,  execute  the  deeds  as  therein  men- 
tioned before  the  next  term  of  this  court,  to  be  held  in  this 
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division,  and  that  he  report  his  doings  herein  at  the  said  next 
term. 

Decree  affirmed. 

After  the  foregoing  opinion  had  been  recorded,  Mr.  Goudy, 
for  the  plaintiff  in  error,  filed  a  petition  for  a  re-hearing,  which 
was  granted.  After  the  cause  had  been  again  heard,  the  fol- 
lowing opinion  was  announced.     [  Reporter.  ] 

Caton,  C.  J.  As  some  of  the  questions  involved  in  this 
suit  are  of  very  great  importance,  a  re-argument  of  this  cause 
was  ordered  after  an  opinion  had  been  filed  affirming  the 
decree  below.  The  whole  case  has  been  again  considered  by 
the  court,  with  the  additional  light  afforded  by  the  re-argu- 
ment, and  we  are  very  clear  that  the  judgment  affirming  the 
decree,  and  the  opinion  which  was  filed,  should  be  adhered  to. 
There  is  one  point  which  was  presented  upon  the  first  argu- 
ment, and  has  again  been  urged  upon  this,  which  was  not 
sufficiently  noticed  in  the  opinion,  and  which  will  now  be  con- 
sidered. 

It  is  insisted  that  before  the  last  sale  was  made,  there  were 
no  debts  remaining  unpaid,  and  consequently  the  power  of 
the  administratrix  was  necessarily  exhausted,  there  remaining 
no  legal  object  for  which  the  land  could  be  sold.  Now  this 
may  be  so  as  to  the  debts  which  had  been  allowed  and  entered 
of  record  by  the  County  Court,  but  we  are  not  prepared  to  find 
it  was  so  in  point  of  fact.  Certain  it  is  that  there  were  debts 
against  the  estate  which  were  paid  in  part  at  least  out  of  the 
proceeds  of  those  lands,  and  which  it  did  not  suit  the  purposes 
of  the  administratrix  ever  to  have  presented  or  allowed  against 
the  estate.  Such  was  the  case  of  the  entire  purchase  money 
for  the  land  which  was  due  to  Bailey,  and  every  dollar  of 
which,  according  to  the  testimony  of  Mr.  Waughop,  was  paid 
out  of  the  assets  of  the  estate,  and  the  last  payment,  at  least, 
was  made  out  of  the  proceeds  of  the  sale  of  these  lands. 
Now  certainly  as  between  third  parties,  if  not  always  and 
everywhere,  those  were  good  and  valid  payments.  This  was 
a  legitimate  claim  against  the  estate,  and  the  administratrix, 
by  paying  it  out  of  the  assets,  no  doubt  took  the  responsibility 
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of  proving  that  the  claim  was  a  valid  one,  when  called  to  ac- 
count for  such  payment. 

But  conceding  the  utmost  that  is  claimed,  that  enough 
money  had  been  raised  by  the  first  sale  of  lands  to  pay  all  the 
debts,  and  we  still  think  that  the  last  sale  was  not  void.  The 
court  had  complete  jurisdiction  of  the  matter,  and  in  the  exer- 
cise of  that  jurisdiction  it  decreed  that  all  of  the  lands  men- 
tioned in  the  petition,  specifying  and  describing  them  particu- 
larly, should  be  sold  to  pay  the  debts  of  the  estate.  Surely, 
if  here  was  jurisdiction  in  the  court  to  make  this  decree,  it  fur- 
nished authority  to  the  administratrix  to  make  the  sale.  It 
may  have  been  an  erroneous  decree,  but  it  was  not  void.  To 
hold  that  every  purchaser  at  such  a  sale  shall  go  and  see  that 
in  truth  there  are  debts  owing  bv  the  estate  sufficient  to  re- 
quire  the  sale  of  the  particular  land,  at  the  peril  of  getting 
nothing  by  his  purchase,  would  drive  all  prudent  men  from  such 
sales,  and  leave  only  sharpers  and  speculators  as  purchasers, 
and  enable  them  to  get  the  lands  at  mere  nominal  prices,  or 
at  least  at  most  ruinous  sacrifices.  No  surer  plan  could  possi- 
bly be  devised  to  make  estates  insolvent,  and  to  fritter  away  the 
real  estate  of  heirs  and  devisees. 

We  adhere  to  our  former  decision,  and  affirm  the  decree. 

Decree  affirmed. 
Mr.  Justice  Walker,  dissenting. 


Hannah  Rattray  et  al,  Plaintiffs  in  Error,  v.  Charles 
L.  Wilson,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

This  case,  and  that  preceding  it,  were  submitted  on  the  same 
argument;  and  the  facts  correspond. 

W.  C.  Goudy,  for  Plaintiffs  in  Error. 

F.  H.  Kales,  and  G.  Herbert,  for  Defendant  in  Error. 

Caton,   C.  J.     It  appeared  on  the  trial  that  the  plaintiff 
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had  the  legal,  and  the  defendant  the  equitable  title.  In  an 
action  of  ejectment  the  plaintiff  was  entitled  to  recover.  The 
other  questions  in  this  case  have  been  considered  in  the  case  of 
Stow  v.  Kimball,  at  this  term. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Edward    M.    M.   Clark,   Appellant,   v.   Julia  Ann 
Quackenboss  et  al 

This  was  an  application  by  the  appellant  for  a  rule  upon 
the  clerk  of  the  Second  Grand  Division  to  show  cause  why 
he  should  not  issue  his  fee-bill  for  the  costs  of  this  court, 
against  David  A.  Smith,  who  had  become  "  security  for  costs" 
in  the  Circuit  Court,  under  the  statute.  The  appellees,  who 
were  complainants  in  the  court  below,  were  non-residents  at  the 
time  of  the  commencement  of  the  suit  in  that  court. 

Per  Curiam,.  This  rule  must  be  denied.  The  security  for 
costs,  given  in  the  Circuit  Court,  was  limited  to  the  costs  of 
that  court;  there  the  appellees  were  successful,  and  they  have 
been  brought  to  this  court  against  their  will.  "We  see  no 
objection  to  proceedings  by  fee-bill  on  the  part  of  the  circuit 
clerk  to  collect  his  costs  from  the  security ;  no th withstanding 
the  judgment  rendered  in  that  court  has  been  reversed. 

Motion  denied. 


Eobert  Pullian  et  al,  Plaintiffs  in  Error,  v.  George 
W.  Nelson,  Defendant  in  Error. 

ERROR   TO   WARREN. 

Upon  an  issue  raised  upon  an  affidavit  to  ground  an  attachment,  the  court 
will  not  reverse  a  judgment,  because  a  witness  was  asked,  "  does  not  the 
defendant  reside  at  Monmouth?  "  and  an  answer  given. 

It  is  not  the  form  in  which  a  question  is  propounded  to  a  witness,  so  much  as 
his  answer,  that  is  cause  for  reversing  a  judgment. 
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The  plaintiff  must  show  on  a  plea  of  abatement  to  the  affidavit  for  an  attach- 
ment, that  the  defendant  was  a  non-resident  at  the  time  the  affidavit  was 
made. 

The  filing  of  an  affidavit  for  an  attachment,  is  the  commencement  of  the  suit. 

The  affidavit  of  Pkilo  E.  Keed,  filed  December  24,  1859, 
states  that  he  is  the  agent  of  plaintiffs,  partners  under  the  name 
and  style  of  Pullian,  Wills,  Rankin  <fc  Co.,  and  makes  this 
affidavit  in  their  behalf :  that  he  is  informed  and  believes  that 
George  W.  Nelson  is  indebted  to  said  firm  of  Pullian,  Wills, 
Rankin  &  Co.  in  the  sum  of  §124.63  for  goods,  wares  and  mer- 
chandise, which  sum  of  money  is  still  unpaid.  Further  states, 
upon  information  and  belief,  that  said  George  W.  Nelson  is  a 
non-resident  of  Illinois,  and  has  property,  rights  and  credits  in 
said  county  of  Warren  and  State  of  Illinois. 

Writ  of  attachment  issued  December  24,  1859. 

The  declaration  alleges  indebtedness  of  defendant,  of  $500, 
for  goods,  wares  and  merchandise.  Common  counts,  and 
damages  §500. 

An  amended  affidavit  was  filed  March  21,  1860,  which  states 
that  deponent,  Philo  E.  Reed,  is  the  agent  of  the  plaintiffs ;  that 
defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  §124.63 
for  goods,  wares  and  merchandise;  that  George  W.  Nelson,  de- 
fendant, is  a  non-resident  of  the  State  of  Illinois,  and  has  prop- 
erty, rights  and  credits  in  said  county  of  Warren,  and  State  of 
Illinois. 

To  this  affidavit  a  plea  was  filed,  which  alleges  that  said  de- 
fendant, George  W.  Nelson,  at  the  time  of  making  said  affida- 
vit and  the  times  therein  set  forth,  was  not  a  non-resident  of 
the  State  of  Illinois,  and  prays  judgment  that  said  suit  may  be 
quashed.     Upon  this  plea,  issue  was  joined. 

There  was  a  trial,  and  the  verdict  was  for  the  defendant. 

Judgment,  November  15,  1860,  that  defendant  have  and  re- 
cover from  said  plaintiffs  his  costs,  and  that  he  have  execution 
therefor. 

During  the  progress  of  the  trial,  the  counsel  for  defense  asked 
a  witness  the  following  question :  "  Where  has  been  the  resi- 
dence of  the  defendant? " 

Plaintiffs  objected;  objection  overruled,  and  exception  taken. 
Yol.  XXVIII.  —  8 
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Witness  answered:  "Suppose  he  has  a  residence  at  Mon- 
mouth." But  the  court  excluded  the  supposition  of  the  wit- 
ness. 

Counsel  for  defense  then  asked  the  following  question: 
"  Does  not  defendant  reside  at  Monmouth?" 

Objected  to ;  objection  overruled,  and  plaintiffs  excepted. 

Witness  answered:  "I  consider  it  his  residence,"  But  the 
court  excluded  the  consideration  of  the  witness. 

He  then  testified:  Defendant  has  been  doing  business  here; 
has  been  away  part  of  the  time,  and  some  of  the  time  has  been 
here;  don't  know  how  to  answer,  whether  he  has  been  a  resident 
or  not;  has  not  been  keeping  house  in  Monmouth;  has  been 
living  here,  but  not  all  the  time;  do  not  know  whether  he  in- 
tended to  come  back  or  not. 

On  re-examination  he  testified:  Do  not  know  that  defendant 
had  any  property  about  here;  he  was  not  here  in  the  months  of 
November  and  December,  1859;  his  wife  was  here,  I  think; 
his  children  were  East;  I  mean  to  say  that  when  defendant  was 
here,  he  was  here  off  and  on;  he  had  no  property  here,  as  I 
know,  after  he  sold  out  to  Charles  H.  Nelson. 

The  court  below  refused  an  instruction  numbered  four,  as 
asked  for  by  the  plaintiffs  below,  but  gave  the  same  modified  as 
follows,  to  wit: 

"  4th.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant, George  W.  Nelson,  had  not  maintained  a  residence  in 
the  State  of  Illinois  previous,  and  did  not  reside  in  this  State 
at  the  issuing  of  the  attachment  in  this  case,  according  to  the 
legal  interpretation  of  the  word;  that  he  had  no  fixed  place 
of  abode  or  habitation;  that  he  never  kept  house  in  Mon- 
mouth; that  he  spent  only  a  portion  of  his  time  in  Illinois; 
that  his  family  were  divided,  unsettled  and  constantly  moving 
about,  part  of  the  time  in  Illinois,  and  part  of  the  time  at  some 
place  or  places  in  some  of  the  Eastern  States, — then  the  de- 
fendant was  not  a  resident  of  the  State  of  Illinois  in  the  true 
intent  and  meaning  of  the  statute,  and  they  will  find  for  the 
plaintiffs." 

E.  S.  Smith,  for  Plaintiffs  in  Error. 

W.  C.  Goudy,  for  Defendant  in  Error. 
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Caton,  C.  J.  The  witness  was  asked  whether  the  defendant 
resided  at  Monmouth.  This  was  objected  to  and  allowed  by 
the  court,  and  an  exception  taken.  The  answer  was  not  a 
direct  categorical  answer  in  the  affirmative  or  negative,  but 
the  witness  went  on  in  reply  and  gave  a  minute  statement  of 
the  facts,  from  which  the  jury  could  determine,  under  the 
instructions  of  the  court,  whether  the  defendant  was  a  resident 
or  not.  There  is  no  objection  urged  to  the  form  of  the  ques- 
tion on  account  of  its  being  leading,  but  the  objection  is  to  its 
substance.  A  majority  of  the  court  do  not  think  this  judgment 
should  be  reversed  because  this  question  was  allowed  to  be 
answered.  It  may  be  said  of  a  great  majority  of  the  members 
of  every  community  that  their  places  of  residence  are  so  une- 
quivocal and  notorious  as  to  admit  of  no  doubt  or  dispute. 
All  who  know  them  can  declare  at  once  where  they  reside, 
and  the  simple  question  in  the  form  admitted  in  this  case,  is  all 
that  is  necessary  for  the  full  elucidation  of  the  truth.  Where 
there  is  real  doubt  as  to  the  actual  residence  of  the  party,  all 
the  facts  of  the  case  can  be  laid  before  the  jury  upon  the  cross- 
examination,  even  though  the  witness  express  his  opinion 
directly  in  answer  to  the  question,  without,  in  his  response, 
giving  voluntarily  those  facts;  and  from  the  facts  thus  eluci- 
dated, the  actual  residence  may  be  determined.  Were  it 
ordinarily  a  question  of  doubt  and  uncertainty  where  men 
composing  a  community  resided,  the  form  of  the  question  here 
used  would  be  more  exceptionable,  but  a  doubtful  residence  is 
'  an  exceptional  case,  and  in  such  cases  the  means  are  always 
at  hand  for  elucidating  all  the  facts  and  circumstances  by  which 
the  question  must  be  finally  settled.  But  in  this  case,  even 
if  the  form  of  the  question  was  objectionable,  the  answer 
which  was  elicited  shows  that  the  objectionable  form  had  no 
improper  influence  in  framing  the  answer.  If  the  answer  is 
a  proper  one,  then  the  party  cannot  complain  of  the  form 
of  the  question,  because  it  has  not  injured  him.  It  is 
the  answer  at  last  which  must  determine  whether  a  party 
has  been  injured  by  an  improper  question.  If  the  answer 
may  have  been  influenced  or  induced  by  an  improper  question, 
then  the  party  may  complain;  but  where  it  appears  aflirma- 


116  OTTAWA 


Rowe  v.  Bowen. 


tively  that  it  was  not,  lie  lias  no  reasonable  ground  for  com- 
plaint. Suppose  the  most  objectionable  question  imaginable 
put  to  a  witness,  and  he  answers  that  he  does  not  know.  It 
would  be  absurd  for  the  party  to  complain  because  the  court 
had  erred  in  allowing  an  improper  question  to  be  put.  That 
it  is  the  answer  and  not  the  question  which  must  constitute  the 
ground  of  complaint  in  this  court,  was  settled  in  Hays  v.  Smith, 
2  Scam.  427.  The  testimony  must  be  illegal  to  justify  a 
reversal. 

"We  do  not  see  any  objection  to  the  modification  by  the  court 
of  the  fourth  instruction.  It  is  the  same  instruction,  in  sub- 
stance, as  the  original,  with  this  exception.  The  court  requires 
the  jury,  before  they  can  find  for  the  plaintiff,  to  find  that  the 
defendant  was  not  a  resident  at  the  time  of  issuing  the  attach- 
ment. This  was  very  proper,  because,  if  he  had  been  non- 
resident up  to  that  time,  but  not  at  that  time,  the  plaintiff  must 
fail. 

The  appellee  makes  the  objection,  that  the  affidavit  is 
defective,  because  the  non-residence  is  alleged  as  existing  at 
the  time  the  affidavit  was  filed,  and  it  does  not  appear  that  he 
was  non-resident  at  the  time  the  suit  was  commenced.  We 
apprehend,  the  non-residence  is  properly  alleged,  as  of  the 
time  the  affidavit  is  made,  and  that  is,  really,  the  commence- 
ment of  the  suit.  It  is  on  the  affidavit  the  writ  of  attachment 
issues.  The  issue  tendered  by  the  affidavit  was  not,  therefore, 
an  immaterial  issue.  There  is  no  question  of  concealment  to 
avoid  process  in  the  case,  as  the  appellee  seems  to  suppose. 
The  affidavit  went  upon  the  ground  of  non-residence,  and  noth- 
ing more. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 


William  T.  Eowe,  Plaintiff  in  Error,  v.  James  Bowen, 
Defendant  in  Error. 

ERROR  TO  IROQUOIS. 
A  trial  of  right  of  property,  before  a  sheriff,  is  not  a  judicial  proceeding. 
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The  verdict  against  the  claimant  is  an  indemnity  to  the  sheriff;  but  does  not 
conclude  the  contesting  parties,  nor  does  it  protect  any  person  who  inter- 
meddles with  the  property. 

The  property  of  the  plaintiff,  Rowe,  was  attached  by  the 
sheriff  of  Iroquois  county,  as  the  property  of  other  parties. 

The  plaintiff  made  a  demand  of  the  sheriff  in  writing,  for  a 
trial  of  right  of  property  in  said  property  attached,  and  gave 
security  for  costs,  as  required  by  the  statute. 

A  trial  of  right  of  property  was  had  before  the  sheriff,  and 
the  verdict  of  the  jury,  tiled  September  3,  1859,  gave  a  larger 
portion  of  the  property  to  the  plaintiff. 

Both  parties  entered  a  motion  for  an  appeal  to  the  Circuit 
Court,  and  each  party  filed  an  appeal  bond. 

At  February  term,  1860,  a  trial  was  had  in  the  Circuit  Court, 
and  a  verdict  was  rendered  for  the  defendant;  and  judgment  for 
defendant  for  costs. 

The  following  errors  are  assigned: 

That  there  is  no  such  court  as  sheriff's  court  known  under 
the  constitution. 

That  all  the  proceedings  had  in  this  cause  in  the  court  below 
were  coram  non  judice,  and  void. 

The  court  below  erred  in  sustaining  jurisdiction  of  said 
court.     . 

The  court  below  erred  in  entering  judgment  against  said  plain- 
tiff in  favor  of  said  defendant,  instead  of  dismissing  said  pre- 
tended suit,  such  suit  having  been  commenced  in  a  court  un- 
constitutional. 

Hosmer  &  Peck,  for  Plaintiff  in  Error. 

The  sheriff's  court  was  abolished  by  the  new  constitution. 

Old  constitution,  sec.  1,  article  4,  Purple's  Stat.,  p.  37:  "The 
judicial  power  of  this  State  shall  be  vested  in  one  Supreme 
Court,  and  such  inferior  courts  as  the  General  Assembly  shall, 
from  time  to  time,  ordain  and  establish." 

See  statute  giving  trial  of  right  of  property  before  sheriff. 
Purple's  Stat,  p.  1026. 

The  new  constitution,  article  5,  sec.  1,  Purple's  Stat.,  p.  57, 
provides  that  "The  judicial  power  of  this  State  shall  be  and  is 
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hereby  vested  in  one  Supreme  Court,  in  Circuit  Courts,  in 
County  Courts,  and  in  justices  of  the  peace." 

The  trial  of  the  right  of  property  is  conclusive  between  the 
parties  and  privies,  and  can  be  used  as  evidence  against  them 
in  another  suit.  Arena  v.  Reihle  et  ml.,  1  Scam.  3-12;  Cassell 
v.  Williams,  12  111.  389. 

The  trial  of  the  right  of  property  has  been  recognized  by  the 
Supreme  Court  as  a  trial  at  law,  and  the  tribunal  as  a  court. 
Pearce  et  al.,  v.  Swan,  1  Scam.  269. 

Article  5,  sec.  1,  of  the  new  constitution,  has  been  construed 
to  deprive  mayors  of  cities  of  judicial  power.  /State  ex  rel.  v. 
City  of  Rockford,  14  111.  420 ;  Beesman  v.  City  of  Peoria, 
16  111.  484. 

Appearance  and  consent  give  jurisdiction  over  the  person. 
Duncan  et  al.  v.  Charles,  4  Scam.  561. 

But  not  over  the  subject-matter.  Leigh  v.  Mason,  1  Scam. 
249;    Williams  et  al.  v.  Elankenship  et  al.,  12  111.  122. 

Circuit  Court  has  no  original,  but  only  appellate,  jurisdiction 
in  the  trial  of  right  of  property.     Purple's  Stat.  1026. 

If  the  Circuit  Court  has  original  jurisdiction  of  the  subject- 
matter,  upon  an  appeal,  appearance  gives  the  Circuit  Court 
jurisdiction,  whether  the  court  below  had  jurisdiction  or  not. 
But  it  takes  nothing  by  the  appeal.  Randolph  Co.  v.  Ralls, 
18  111.  30;  Allen  v.  Belcher,  3  Gilm.  594. 

But  where  the  Circuit  Court  has  no  original,  but  only 
appellate,  jurisdiction,  consent  can  give  none;  it  must  be  by 
appeal,  and,  to  acquire  it  by  appeal,  the  court  below  must 
have  original  jurisdiction.  Ginn  v.  Rodgers,  4  Gilm.  131; 
Beesman  v.  The  City  of  Peoria,  16  111.  484;  Allen  v.  Belcher, 
3  Gilm.  596. 

Joiner,  Blades  &  Fletcher,  for  Defendant  in  Error. 

Breese,  J.  We  are  not  of  the  opinion  that  the  inquiry  be- 
fore a  sheriff  into  the  right  of  parties  claiming  property,  on 
which  he  has  levied  an  execution,  exalts  such  inquiry  to  the 
dignity  of  a  judicial  proceeding,  making  him,  and  his  jury,  a 
court.  Such,  we  conceive,  was  not  the  design  of  the  statute 
regulating  the  trial  of  the  right  of  property  before  the  sheriff, 
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nor  will  any  fair  construction  of  it  give  to  it  that  effect.  The 
first  statute  authorizing  such  a  proceeding  was  passed  in  1821, 
and  amended  by  subsequent  acts,  all  of  which  were  repealed 
by  the  act  of  January  29,  1827,  and  which  was  also  repealed 
by  the  act  of  March  3,  1845,  the  act  now  under  consideration. 
(Scates'  Comp.  1114.)  Assuming,  as  the  plaintiff  in.  error  does, 
that  this  proceeding  before  the  sheriff  is  a  judicial  proceeding, 
and  might  have  a  legal  existence  as  such,  under  the  constitu- 
tion of  1818,  the  first  section  of  the  fourth  article  of  which, 
providing  that  the  judicial  power  of  the  State  should  be  vested 
in  one  Supreme  Court,  and  such  inferior  courts  as  the  General 
Assembly  might,  from  time  to  time,  ordain  and  establish. 
That  under  the  first  section  of  article  five,  of  the  new  constitu- 
tion of  1848,  which  provides  that  the  judicial  power  shall  be 
vested  in  a  Supreme  Court,  in  Circuit  Courts,  in  County 
Courts,  and  in  justices  of  the  peace,  virtually  abolishes  every 
tribunal  exercising  judicial  powers  not  specified  in  that  sec- 
tion. "We  have  no  disposition  to  question  this  j:>osition,  and 
if  it  has  been  or  can  be  established,  that  the  inquest  of  the 
jury  presided  over  by  the  sheriff,  makes  it  a  judicial  tribu- 
nal, there  is  an  end  of  the  case,  for  such  a  tribunal  is  not 
allowed  by  the  constitution  now  in  force.  That  instrument 
has  disposed  of  all  the  judicial  power  of  the  State,  by  the 
article  cited,  and  has  exhausted  the  subject;  and  it  follows, 
necessarily,  if  judicial  power  has  been  conferred  upon  the 
sheriff  and  jury,  by  the  act  in  question,  the  act  to  that  extent 
is  void  and  of  no  effect. 

An  examination  of  the  statute  satisfies  us  that  no  judicial 
power  has  been  conferred  on  the  sheriff  and  jury,  or  attempted 
to  be  so  conferred. 

When  a  sheriff  levies  an  execution  on  personal  property, 
claimed  by  a  party  other  than  the  defendant  in  the  execution, 
and  he  is  notified  of  such  claim,  he  can,  if  he  chooses,  disre- 
gard the  notice  and  sell  the  property,  incurring  thereby  all 
the  liabilities  flowing  from  his  conduct  in  an  action  brought 
by  the  true  owner  or  claimant  against  him  for  damages. 
Having  no  justification  or  excuse  for  levying  upon  and  selling 
property  not  belonging  to  the  defendant  in  the  execution,  he 
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could  not  escape  a  recovery,  and,  prior  to  the  statute,  such 
actions  were  quite  common,  resulting  in  great  losses  to  sheriffs, 
and  other  like  officers.  Or,  on  refusal  to  sell  the  property 
levied  upon,  the  plaintiff  in  the  execution  might  bring  his 
action  for  damages;  so  that  the  sheriff*  was  between  two  fires, 
with  no  possibility  of  escape. 

To  remedy  these  evils  this  statute  was  passed,  enabling  the 
sheriff  to  interpose  the  verdict  of  a  jury  as  his  justification 
for  selling  the  property,  or  restoring  it  to  the  claimant,  as  the 
verdict  might  direct.  This,  and  this  only,  it  seems  to  us,  was 
the  object  of  the  statute.  It  is  so  expressly  enacted  by  section 
fourteen:  "The  verdict  of  a  jury  in  all  cases  under  this 
chapter,  shall  be  a  complete  indemnity  to  the  sheriff  or  other 
officers,  in  proceedings  to  sell  or  restore  any  such  property, 
according  to  the  verdict."  The  statute,  in  our  judgment, 
never  designed  to  conclude  the  parties  contesting,  for  notwith- 
standing the  verdict  of  the  jury,  should  it  be  against  the 
claimant,  he  could  bring  his  action  against  any  party  med- 
dling with,  the  property,  except  the  sheriff — as  to  him,  the 
verdict  of  the  jury  is  "a  complete  indemnity,"  but  to  no 
other  party.  In  the  inquiry  or  inquest,  the  sheriff  decides 
nothing,  nor  does  he,  nor  does  the  jury,  pronounce  any  judg- 
ment. The  jury  sign  and  render  a  verdict  only,  and  to  the 
effect,  that  from  the  facts  before  them,  the  property,  prima 
facie,  belongs  to  the  claimant  or  to  the  defendant  in  the  exe- 
cution, as  the  case  may  be,  so  far  as  the  writ  is  concerned. 
An  appeal  is  allowed  from  the  verdict  to  the  Circuit  Court, 
and  therefore  it  is  insisted  it  is  a  judicial  proceeding.  Consid- 
ering the  sheriff  as  the  principal  party,  for  wThose  protection 
this  proceeding  is  instituted,  an  appeal  from  the  verdict  does 
not  make  it  a  judicial  proceeding.  In  the  Circuit  Court  the 
question  still  is  a  question  in  which  the  sheriff  has  the  great 
interest.  An  appeal  lies  in  many  cases,  not  growing  out  of 
judicial  proceedings,  as  upon  assessments  of  damages  by  com- 
missioners for  roads,  or  for  city  improvements.  To  make  a 
proceeding  a  judicial  proceeding,  we  think  there  should  be  a 
judgment  pronounced,  which  is  not  required  by  this  statute. 

This  is,  evidently,  the  idea  of  the  legislature,  for  while  in 
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this  proceeding  had  before  a  sheriff,  a  verdict  of  the  jury  is  all 
that  is  required,  as  an  indemnity  to  the  officer,  in  other  cases, 
when  a  constable  officiates,  the  justice  of  the  peace  is  required 
to  sit  with  him,  and  to  enter  ''judgment"  against  the  unsuc- 
cessful party  for  the  costs,  and  issue  execution  therefor. 
Neither  of  these  is  required  on  an  inquest  of  office  held  by 
the  sheriff  for  his  indemnity.  He  is,  then  and  there,  acting 
in  a  ministerial  capacity  only.  Harrison  v.  Singleton,  2 
Scam.  22. 

It  is  supposed  that  this  court  has  decided  that  this  trial  of  the 
right  of  property,  before  the  sheriff,  concludes  all  parties,  and 
reference  is  made  to  the  case  of  Arens  v.  Reihle  and  Bains,  1 
Scam.  340.  That  case  does  not,  in  our  judgment,  decide  any 
such  thing.  The  reporter,  in  his  synopsis  of  the  case,  in- 
timates that  it  is  so  decided,  but  the  point  was  not  before  the 
court,  and  no  decision  was  had  upon  it.  The  court  decided,  it 
is  true,  that  "  the  record  was  not  only  the  best  evidence  but 
conclusive,"  that  the  property  belonged  to  the  defendant  in  the 
attachment.  As  this  court  said  in  commenting  on  this  case,  in 
Gassell  v.  Williams,  12  111.  390,  this  language  must  be  under- 
stood in  reference  to  the  case  then  under  consideration,  and 
means  no  more  than  that  in  the  case  then  before  the  court,  it 
was  conclusive  as  against  Arenz,  that  the  property  was  subject 
to  the  attachment. 

The  case  does  not  decide  that  the  verdict  is  conclusive  evi- 
dence against  all  the  world.  If  it  did,  we  should  be  disposed 
to  overrule  it,  as  not  being  in  conformity  with  the  evident  in- 
tent and  object  of  the  act,  which  was  briefly  to  afford  "  a  com- 
plete indemnity"  to  the  officer  for  whatever  course  he  may 
pursue,  on  the  rendition  of  the  verdict.  It  has  this  extent,  no 
more.  The  law  itself  is  a  very  convenient  and  salutary  one  if 
properly  administered,  and  is,  in  our  opinion,  in  no  respect  in 
derogation  of  the  constitution.  * 

The  judgment  must  be  affirmed. 

Judgment  affirmed, 

Caton,  C.  J.,  dissenting.  Although  a  most  convenient 
institution,  I  am  not  quite  able  to  reach  the  conviction  that 
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this  proceeding  is  not  judicial.  If  the  finding  of  the  jury 
protects  the  sheriff,  it  must  the  purchaser  under  him,  and  so  it 
is  binding,  like  all  other  judicial  determinations,  on  parties  and 
privies.     It  is  res  judicata. 


Harvey  B.  Hurd,  impleaded,  etc.,  Plaintiff  in  Error,  v. 
Joseph  H.  Eaton,  and  Susan  Eaton,  Defendants  in 
Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  court  of  chancery  may  compel  a  judgment  creditor  to  exhaust  all  the  prop- 
erty held  by  his  debtor,  before  he  shall  resort  to  property  purchased  of 
the  debtor,  but  subject  to  the  lien  of  the  judgment. 

Where  there  are  two  funds  or  pieces  of  property  to  which  one  creditor  may 
resort,  while  another  creditor  can  only  resort  to  one,  he  who  has  the  double 
res0rt,  must  proceed  first  against  the  property  to  which  the  other  cannot 
resort. 

Where  a  judgment  creditor  may  collect  from  property  that  his  debtor  has  not 
conveyed,  but  refuses  or  fails  to  do  so,  he  may  be  enjoined  from  proceeding 
against  the  grantee  of  his  debtor. 

This  was  a  bill  in  chancery  to  enjoin  Hurd  from  enforcing 
tT,vo  judgments  in  his  favor  against  his  co-defendants  below, 
upon  property  owned  by  Robert  L.  Dun  lap  at  the  time  of  the 
judgments,  and  subsequently  sold  to  Blaney,  and  by  him  con- 
veyed to  Susan  B.  Eaton. 

Bill  alleges  that,  on  the  6th  of  December,  1856,  Robert  L. 
Dunlap  was  owner  of  block  forty-seven  of  Evanston,  and  on 
that  day  deeded  same  to  Blaney,  by  warranty  deed,  for  $3,000. 
That  on  the  17th  of  October,  1857,  Blaney  conveyed  to  Susan 
B.  Eaton,  the  south  half  of  said  block;  and  on  the  11th  of 
October,  1858,  conveyed  to  her  the  remainder.  That  previous 
to  the  sale  to  Blaney,  there  were  the  following  judgments: 
Lee  against  Dunlap  and  Hurd,  October  28,  1856,  $1,021.76; 
Brooks  against  Dunlap,  October  29,  1856,  $632.94;  Cooley 
against  Sanford,  Colburn  &  Dunlap,  November  5,  1856, 
$611.41;     Strong     against    Dunlap    &    Sanford,    September 
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10,  1856,  $223.30;  Wilcox  et  al.  against  Dunlap,  Hurcl  & 
Wright,  November  6,  1856,  $506.71;  Wilcox  et  al.  against 
Dunlap,  Colburn  &  Hurd,  November,  6,  1856,  $657.44;  and 
up  to  June,  1857,  he  was  unaware  of  said  judgments.  He 
then  employed  F.  H.  Benson  to  procure  discharge  of  the 
judgments,  and  that  Benson  induced  Hurd  to  pay  all  judg- 
ments that  he  was  party  defendant  to,  and  purchased  the 
others.  Benson  insisted  that  the  judgments  should  be  satis- 
fied. Hurd  wanted  to  keep  the  judgments  alive,  to  enforce 
them  against  Dunlap.  Benson  annexed  as  condition  to  his 
assent  to  this,  that  the  block  should  be  sold  on  all  the  above 
judgments;  and  that  on  the  6th  of  July,  1857,  it  was  sold  to 
Benson.  That  previous  to  the  20th  of  May,  1856,  Hurd,  Col- 
burn &  Dunlap  were  partners  in  a  planing  mill,  etc.  That 
on  the  20th  of  May,  1856,  Hurd  sold  out  to  Thomas  L.  San- 
ford,  who  thereupon  took  the  place  of  Hurd,  in  the  firm; 
that  as  part  consideration,  Sanford  agreed  to  pay  Kurd's  share 
of  the  joint  liabilities;  that  about  the  2nd  of  June,  Hurd 
feared  he  would  violate  his  contract,  and  leave  Dunlap,  Col- 
burn &  Hurd  to  pay  all  liabilities,  and  it  was  agreed  by 
Dunlap,  Colburn  &  Hurd,  in  order  to  hold  Sanford  to  his  con- 
tract, the  new  firm  should  make  to  Hurd  a  note  for  $354, 
payable  at  two  months;  and  though  the  same  was  made, 
nominally,  for  Hurd's  benefit,  it  was  really  for  the  benefit  of 
Hurd,  Dunlap  &  Colburn;  that  Hurd  agreed  to  use  the  note 
against  Sanford,  when  necessary  to  compel  him  to  pay  his 
share  of  the  debts  of  the  firm,  and  never  to  use  it  against  Dunlap 
&  Colburn;  and  that  Dunlap  &  Colburn  signed  it  in  pursu- 
ance of  that  agreement;  that  Hurd  induced  Sanford  to  sign  it 
thus:  Hurd  held  a  note  of  Dunlap,  Wright  &  Co.  for  $300, 
of  which  Hurd,  Dunlap  &  Colburn  were  members,  and  rep- 
resented to  Sanford,  that  it  was  one  of  the  debts  that  belonged 
to  him  to  pay,  and  presented  the  judgment  note,  signed  by 
Dunlap  &  Colburn,  as  a  substitute,  claiming  the  $54  as  inter- 
est ,  at  twenty  per  cent,  per  annum,  who  perceiving  the  signa- 
tures of  Dunlap  &  Colburn  to  the  note,  signed  it.  That  the 
note  surrendered  by  Hurd  had  been  previously  two-thirds  paid 
up,  and  as  Hurd  owned  four-ninths  of  the  business  of  Dunlap 
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Wright  &  Co.,  and  was  liable  for  that  proportion  of  the  debts, 
not  more  than  $56  was  then  due  on  the  note;  that  the  note 
was  fraudulent  and  void.  That  on  the  3rd  of  September, 
1856,  Dunlap  &  Colburn  paid  ITurd  $48.50,  to  apply  to  the 
$300  note  which,  with  the  disputed  interest  would  overbalance 
the  note. 

That  when  Hurd  sold  to  Sanford,  Aaron  Miller  held  a  note 
for  $500  against  Dunlap,  Wright  &  Co.,  and  on  the  2nd  of 
June,  1856,  Dunlap,  Colburn  &  Sanford  made  a  note  to  Hurd, 
for  Miller's  benefit,  for  that  amount,  due  in  one  month,  at  ten 
per  cent,  interest,  which  was  afterwards  indorsed  to  I.  Speer,  and 
paid  in  full  by  Dunlap,  Colburn  &  Sanford,  and  delivered  to 
Dunlap  &  Colburn.  That  Sanford  failed  to  help  pay  the  debts 
of  the  firm,  and  in  October,  1856,  Hurd  applied  to  Dunlap  & 
Colburn  for  permission  to  enter  up  judgment  on  the  $354  and 
$500  notes,  which  was  granted.  Hurd  agreeing  to  use  the 
judgments  and  execution  against  Sanford  only;  that  judgments 
were  accordingly  entered  on  the  15th  of  October,  1856,  on  both 
notes;  that  they  were  void,  or  the  joint  property  of  Hurd,  Dun- 
lap &  Colburn,  and  no  lien  on  individual  property. 

That  at  the  time  Blaney  purchased,  these  judgments  in  favor 
of  Hurd  were  outstanding  and  apparent  liens  on  said  block; 
that  Hurd  knew  Blaney  was  about  to  purchase,  and  did  not  in- 
form him  of  the  judgments;  that  since   purchase,  Blaney  and 
Eaton  have  made  improvements  valued  at  $12,000,  which  Hurd 
has  seen  progressing  without  informing  them  of  his  lien.     That 
Hurd  has  waived  his  lien  by  his  silence;  that  on  the  31st  of 
August,  1858,  Hurd  redeemed  the  block  from  the  sale  to  Ben- 
son, by  virtue  of  executions  on  his  two  judgments,  and  adver- 
tised, sold  and  bid  in  the  same  for  $28.05,  amount  of  redemp- 
tion money;  that  the  block  was  sold  in  gross  as  the  same  had 
previously  been  sold   on  the  six  executions;  that  the  property 
was  subdivided  into  twelve  lots,  and  there  were  two  homesteads 
on  it. 

Insists  that  both  sales  were  void;  that  Hurd's  execution  was 
without  the  seal  of  the  court,  and  sale  void;  that  the  redemp- 
tion was  from  sale  on  the  Strong  judgment,  when  sale  was  really 
on  the  six  executions. 
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That  first  sale  being  on  the  six  executions,  part  of  which  were 
against  Hurd,  Hurd  had  no  right  to  redeem.  Hurd's  judg- 
ments are  a  cloud  on  the  title. 

Prays  Hurd's  judgments  and  redemption  be  declared  void, 
and  he  enjoined  from  issuing  executions  on  the  same  to  affect 
said  block,  or  commencing  ejectment  suit;  that  Hurd  quitclaim 
to  Eaton. 

Bill  makes  Hurd,  Benson,  Dunlap,  Colburn  &  Sanford  de- 
fendants. 

It  appears  that  Benson  and  his  assignees,  on  the  4th  of  Jan- 
uary, 1S58,  quit  claimed  the  block  to  Blaney;  claims  that 
that  was  a  full  redemption  by  Blaney,  from  the  sale  to  Ben- 
son. 

Hurd  answers,  admitting  the  conveyance  to  Blaney,  and 
from  him  to  Eaton;  that  the  judgments  were  liens,  in  the 
order  of  their  dates,  his  coming  next  to  that  of  Strong; 
admits  that  Blaney  employed  Benson  as  his  agent;  that  Ben- 
son acted  as  the  agent  of  Dunlap,  in  making  the  sale-  to  Blaney, 
and  represented  the  same  as  free  and  clear,  when  they  were 
not;  don't  know  whether  Blaney  knew  of  the  liens,  but  they 
were  of  record,  and  legal  notice  to  all  purchasers;  denies  that 
Benson  induced  Hurd  to  pay  off  the  judgments,  or  that  Ben- 
son took  an  assignment  of  them,  on  condition  that  the  block 
should  be  sold  for  the  purpose  stated;  denies  knowledge  of 
sale  till  after  it  took  place;  that  Benson  was  Hurd's  banker 
and  confidential  friend;  that  the  Lee  and  Wilcox  judgments 
were  levied  on  Hurd's  property  in  his  absence  East.  On  his 
return,  the  18th  of  February,  1857,  he  bought  up  the  Lee 
judgment  and  had  it  assigned  to  Benson,  with  the  understand- 
ing that  it  should  be  made  out  of  any  property  of  Dunlap's 
which  it  might  be  a  lien  upon,  for  Hurd's  benefit;  and  on 
July  16,  1857,  one  Hitchcock  bought  up  the  Wilcox  judgments, 
borrowing  the  money  from  Benson  to  do  it,  and  assigned 
them  to  Benson  as  collaterals;  and  afterwards  Hurd  bought 
them  of  Hitchcock,  paying  for  them  the  money  borrowed 
of  Benson,  and  Benson  was  to  hold  them  for  the  purpose  of 
enforcing  them  against  any  property  of  Dunlap's;  denies  that 
it  was  avowed  to  be  any  part  of  Benson's  purpose  to  relieve 
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block  forty-seven;  that  the  Lee  judgment  was  assigned 
to  him  before  he  was  employed  by  Blaney  or  Eaton,  as 
stated  in  the  bill.  If  he  had  any  such  purpose,  at  any  time, 
he  studiously  kept  it  from  Hurd,  while  he  pretended  to  act  as 
his  friend. 

That  the  Lee  judgment  was  got  on  note  that  was  signed  by 
Hurd  as  surety  for  Dunlap,  Colburn  &  Co.,  and  Hurd  received 
no  part  of  the  proceeds,  and  had  a  right  to  be  subrogated  to 
Lee's  rights;  that  the  Wilcox  judgments,  Dunlap,  Colburn  & 
Sanford  should  have  paid,  and  were  in  part  fraudulent  against 
LIurd. 

Hurd  sold  out  to  Sanford  20th  of  May,  1856,  he  taking 
Hurd's  place  in  the  firm ;  that  the  business  was  continued  by 
Dunlap,  Sanford  .&  Colburn  without  any  rest  in  their  books  of 
account,  or  account  of  stock,  till  some  time  after  the  giving  of 
the  notes  to  Hurd,  when  they  dissolved. 

When  the  notes  were  given  to  Hurd,  there  was  no  dissatisfac- 
tion ;  that  Dunlap,  Colburn  &  Sanford,  executed  the  $354  and 
§500  notes  freely,  and  without  objection,  or  any  representation 
on  the  part  of  Hurd,  that  the  $354  note  was  for  money  loaned 
the  previous  firm  by  Hurd,  for  which  he  held  their  note;  that 
the  $500  note  was  for  money  due  Aaron  Miller;  that  Dunlap 
mentioned  the  account  against  Hurd,  and  wanted  it  allowed  on 
first  note,  which  Hurd  refused,  he  having  an  account  for  legal 
services  against  the  firm,  which  he  would  adjust.  Denies  all 
understanding  that  the  $354  note  was  to  be  used  against  San- 
ford only,  or  for  any  purpose  except  as  appeared  on  its  face ; 
denies  all  fraud,  or  that  anything  was  paid  on  the  note;  admits 
the  $500  note  was  to  obtain  further  time  from  Miller,  and 
was  indorsed  to  Speer;  denies  that  it  was  paid  by  Dunlap, 
Colburn  &  Sanford,  but  says  it  was  paid  by  Dunlap  out  of 
the  money  raised  on  the  Lee  note,  and  that  it  was  delivered 
by  Dunlap  to  Hurd  as  collateral  against  his  signature  on  the 
Lee  note,  and  it  was  so  done  to  retain  Sanford's  liability,  he 
having  gone  out  of  the  firm  then.  Says,  when  Dunlap  failed 
to  pay  the  Lee  note,  Hurd  applied  to  him  to  know  what 
should  be  done,  and  Dunlap  requested  judgment  entered  on 
the   $500  note,  and  Hurd  immediately  entered  judgment  on 
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both  notes.  Denies  all  agreement  that  thev  were  to  be  enforced 
only  against  Sanford;  denies  fraud,  and  insists  judgments  are 
valid  lien. 

Hurd  insists  that  the  court  cannot  inquire  into  the  matters 
in  regard  to  the  notes;  denies  Hurd  knew  Blaney  was  about 
to  purchase  the  block,  or  that  he  had  purchased  it  for  a  long 
time  after.  The  improvements  were  mostly  put  on  the  block 
after  Blaney  and  Eaton  had  actual  notice  of  Hurd's  liens. 
Hurd  urged  his  claim  to  Benson,  as  Blaney  and  Eaton's  agent, 
and  Benson  prevailed  on  Hurd  to  delay,  saying  he  would 
enable  him  to  get  the  money  out  of  other  property.  After 
Hurd  learned  of  the  sheriff's  sale  to  Benson,  Benson  agreed 
to  assign  the  certificates  to  Hurd;  that  on  the  30th  of  August, 
Benson  refusing  to  do  so,  and  saying  the  property  had  not 
been  redeemed  by  any  person,  Hurd  sued  out  executions  and 
redeemed  the  property,  and  sold  the  same  in  gross  as  charged. 
Says  the  writ  was  amended  by  order  of  the  court,  by  adding 
the  clerk's  signature,  November  10,  1858;  denies  that  the 
sale  to  Benson  was  made  on  any  but  the  Strong  execution; 
denies  that  Blaney  redeemed  the  same  by  deed  of  5th  of  Jan- 
uary, 1858. 

The  decree  sets  forth  that  the  objections  of  defendant  Hurd 
to  the  competency  of  the  testimony  of  F.  H.  Benson  were  sus- 
tained, and  to  the  testimony  of  Dunlap  &  Colburn,  were 
overruled.  That  it  appears  from  the  bill,  answer  and  testi- 
mony, Dunlap  made  warrantee  deed  to  Blaney  of  block  forty- 
seven,  aforesaid,  and  on  the  17th  of  October,  1857,  conveyed 
half  the  block  to  Eaton,  and  on  the  11th  of  October,  1858,  con- 
veyed to  him  the  remaining   half;    that  on  the  6th  of  July, 

1857,  the  sheriff  sold  the  block  to  Benson  on  the  six  execu- 
tions mentioned  in  the  bill,  for  $25;  that  on  the  15th  of  Octo- 
ber, 1856,  Hurd  caused  two  judgments  to  be  entered  in  the 
Common  Pleas  Court,  in  his  favor,  against  Dunlap,  Colburn 
&  Sanford;  the  first  for  $385,  and  the  second  for  $543.  Hurd 
caused  executions  to  be  issued  the  same  day;  that  Dunlap  had 
property  out  of  which  the  same  could  have  then  been  made; 
that  Hurd  had  then  returns  unsatisfied;  that  on  31st  of  August, 

1858,  Hurd  caused  alias  execution  to  issue  on  the  $385  judg- 
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ment,  and  attempted  to  redeem  block  forty-seven  from  sale  to 
Benson,  depositing  $28.05,  the  amount  of  redemption  money, 
with  the  sheriff,  on  the  23rd  of  October,  1858;  that  the  sheriff 
sold  the  same  to  Hurd,  and  executed  to  Hnrd  a  deed  for  the 
block;  that  the  sale  was  set  aside  by  the  court  November  4th, 
for  informalities;  that  said  judgment  was  entered  on  the 
§354  note,  dated  June  2,  1836,  which  was  wholly  without 
consideration ;  and  that  the  $543  judgment  was  on  the  $500 
note,  which  had  been  fully  paid,  and  nothing  was  due  on 
either  of  them  when  judgment  was  entered;  that  the  judg- 
ment was  entered  thereon  by  express  agreement  between 
Dunlap,  Colburn  &  Hurd;  that  the  said  judgment  should  be 
enforced  against  Sanford  only,  and  not  against  any  property  of 
Dunlap  or  Colburn. 

Therefore,  ordered  that  the  apparent  liens  on  block  forty- 
seven,  and  the  said  judgments,  so  far  as  they  affect  said  block, 
are  wholly  void;  that  Hurd  be  enjoined  from  issuing  said 
execution  on  them,  or  enforcing  those  now  issued,  and  that  he 
pay  the  costs  of  this  suit. 

The  errors  assigned  are  as  follows: 

That  the  court  below  erred  in  overruling  the  objection  to  the 
testimony  of  Dunlap  &  Colburn. 

The  court  erred  in  admitting  their  testimony  to  contradict 
and  explain  their  written  contracts. 

The  court  erred  in  receiving  the  testimony  of  Dunlap  & 
Colburn,  to  show  that  they  and  Hurd  undertook  to  defraud 
Sanford,  and  thus  relieve  themselves  from  their  contracts. 

That  the  decree  is  unsupported  by  the  evidence. 

The  decree  is  against  equity. 

Hurd,  Booth  &  Potter,  for  Plaintiff  in  Error. 

Cited,  19  Wendell,  608;  1  Kawle,  311;  Edwards  on  Bills, 
etc.  313,  314;  1  Davis,  400;  13  Wendell,  527;  14  Illinois, 
291;  3  Wash.  475;  1  Bland,  333;  16  Illinois,  214;  16  John. 
189;  7  John.  161;  1  and  2  Ohio,  219,  356;  36  K  H.  39. 

Williams  &  Woodbridge,  for  Defendants  in  Error. 

In  cases  where  both  parties  are  in  delicto  concurring  in  an 
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illegal  act,  it  does  not  always  follow  that  they  stand  in  pari 
delicto,  for  there  may  be  and  often  are  very  different  degrees 
in  their  guilt.  One  party  may  act  under  circumstances  of 
oppressive  imposition,  hardship,  undue  influence  or  great 
inequality  of  condition  or  age,  so  that  his  guilt  may  be  far 
less  in  degree  than  that  of  his  associate  in  the  offense.  Story's 
Equity  Jurisprudence,  p.  306;  Smith  v.  Burnley,  Doug.  R-. 
696;  Burning  v.  Morris,  Cooper  R.  790;  Osborn  v.  Wil- 
liams, IS  Yesey,  379;  Boserquet  v.  Dashvjood,  Cas.  T.  Tobb. 
37,  40,  41;  Chesterfield  v.  Jansen,  2  Yesey,  156,  127. 

The  rule  of  equity  which  deprives  those  who  participate  in 
a  fraud  of  any  relief,  applies  only  to  cases  where  the  parties 
are  "  truly  in  pari  delicto."  1  Story's  Equity  Jurisprudence, 
§  299. 

The  court  will  not  enforce  a  usurious  contract  in  favor  of 
the  lender,  but  will  interfere  at  the  instance  of  the  borrower. 
Ibid.,  §  301. 

When  the  parties  are  not  in  pari  delicto,  and  the  more  ex- 
cusable of  the  two  sues,  equity  will  relieve,  though  against  an 
executed  conveyance.     Adams'  Equity,  p.  418,  note  1. 

Blaney  had  a  right  to  have  the  judgments  satisfied  out  of 
Dunlap's  remaining  property. 

"  A  judgment  creditor  is  not  entitled  in  equity  to  enforce 
the  payment  of  the  judgment  against  the  land  of  a  subsequent 
purchaser  as  long  as  there  is  a  sufficient  property  of  the  debtor 
remaining  unsold  to  satisfy  the  judgment.  And  the  creditor 
in  such  case  is  entitled  to  the  land  of  the  purchaser  to  the  ex- 
tent only  of  his  debt  which  may  remain  unpaid  after  the  estate 
of  the  debtor  has  been  exhausted."  Clowes  v.  Dickinson,  5 
•Johns.  Ch.  235;  9  Cowen,  405. 

Different  parcels  of  mortgaged  premises  which  have  been 
sold  at  different  times  subsequent  to  the  mortgage,  should  be 
charged  in  the  inverse  order  of  their  alienation,  and  that  even 
in  the  grantee  of  the  alienee.     6  Paige,  35. 

Hurd  had  full  notice  of  the  alienation  to  us,  and  he  ordered 

the  sheriff  to  return  the  executions  in   no  part  satisfied,  the 

effect  of  which  was  to  release  his  lien  upon  the  mill  property, 

which  was  personal,   and  subsequently,  by  distinct  agreement 
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with  Otis,  he  deferred  his  judgment  to  $1,100  of  the  Otis  and 
Davenport  claim  upon  the  Chicago  avenue  property,  which 
operated  as  a  release  of  security  to  the  extent  of  $1,100.  IIol- 
den  v.  Pike,  25  Maine,  427 ;  Allen  v.  Clark,  17  Pick.  47. 

The  order  to  return  the  execution  is  evidence  of  collusion 
"between  debtor  and  creditor  sufficiently  to  defer  the  latter  to 
us  as  subsequent  purchasers.  Arlus  v.  Stanbridge,  5  Rawle, 
286. 

The  court  will  place  a  subsequent  purchaser  upon  the  footing 
of  a  subsequent  execution  creditor.  Russell  v.  Gibbs,  5  Cowen, 
394;  Poivers  v.  Van  Bur  en,  1  Cowen,  560;  Mow  v.  Barber, 
3  Cowen,  279. 

In  The  Commonwealth  v.  Strumhack,  3  Rawle,  344,  the 
court,  Rogers,  J.,  says:  "But  if  the  intention  of  the  parties 
was  fraudulent,  or  the  object  of  the  arrangement  was  the  se- 
curity for  a  debt,  the  lien  of  the  execution  was  gone  as  respects 
third  persons,  whether  ■purchasers  or  execution  creditors.  The 
object  of  an  execution  is  the  satisfaction  of  a  debt,  and  not  se- 
curity for  it." 

The  question  is  not  one  of  notice,  for  the  subsequent  pur- 
chaser has  notice  of  the  execution  in  the  case  of  personal  prop- 
erty. The  sole  question  is  one  of  collusion  between  the  judg- 
ment debtor  and  his  creditor,  the  law  presuming  from  a  stay  of 
the  execution,  that  it  was  issued  not  with  a  view  to  satisfaction, 
but  to  stand  as  security  either  to  debtor  or  creditor.  .  3  Wash. 
C.  C.  R.  60. 

Walker,  J.  It  appears  from  the  evidence  in  this  case,  that 
the  plaintiff  in  error,  after  Dunlap  had  sold  the  property  to 
Blaney,  directed  his  executions  against  Dunlap  to  be  returned 
unsatisfied.  Plaintiff  in  error  stated  to  the  deputy  sheriff,  that 
he  did  not  want  the  execution  enforced  against  Dunlap,  but 
against  Sanford,  and  that  there  was  an  understanding  with 
Dunlap,  the  nature  of  which  was  not  stated.  This  witness 
states,  that  when  the  execution  was  in  his  hands,  Dunlap  was 
running  a  planing  mill,  and  that  plaintiff  in  error  said,  that  he 
did  not  wish  to  break  up  Dunlap  &  Colburn,  but  wanted 
the  money  made  of  Sanford.     Benson  testifies   that  he   saw 
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plaintiff  in  error,  in  reference  to  his  judgment  liens  on  the 
property  in  controversy,  and  was  prepared  and  would  have  re- 
deemed the  property,  if  Hurd  had  not  agreed  to  release  it. 
That  plaintiff  in  error  said  he  did  not  regard  his  judgments  as 
liens  on  this  property.  This  witness  states,  that  Dunlap  had 
previously  informed  him,  that  the  object  of  the  judgments  was 
to  collect  the  amount  from  Sanford,  the  amount  which  Sanford 
had  agreed  to  pay  for  Hurd,  and  that  in  a  conversation,  Hurd 
acquiesced  in  Dunlap's  statement. 

It  also  appears,  that  after  Hurd  obtained  his  judgments,  he 
by  agreement  postponed  his  lien  on  a  portion  of  Dunlap's 
property,  to  notes  held  by  Davenport  and  Otis,  to  about  the 
sum  of  eleven  hundred  dollars,  when  they  purchased  it  at  a 
trustee's  sale.  The  judgments  are  shown  to  have  been  a  prior 
lien  to  the  trust  deed,  given  to  secure  the  notes ;  yet  Hurd  per- 
mitted the  notes,  by  agreement,  to  be  paid  by  a  sale  of  the 
property  freed  of  the  lien. 

"When  Blaney  purchased  this  property  subject  to  the  lien  of 
Hurd's  judgments,  and  Dunlap  had  other  property  out  of  which 
they  could  have  been  satisfied,  could  Hurd  stay  a  levy  and  sale 
of  such  property,  and  hold  that  purchased  by  Blaney  liable  for 
their  satisfaction?  Or  could  he,  after  Blaney  had  purchased, 
voluntarily  release  his  lien  on  other  property  in  favor  of  Daven- 
port and  Otis,  and  still  retain  his  lien  on  the  property  pur- 
chased by  Blaney?  Blaney  purchased  with  constructive  notice 
that  the  property  was  liable  to  sale  for  the  satisfaction  of 
these  judgments.  In  making  the  purchase  he  ran  the  risk 
of  having  to  redeem,  satisfy  the  judgments,  or  procure  a  re- 
lease of  the  liens. 

But  was  it  fair  and  equitable  for  plaintiff  in  error  to  volun- 
tarily release  his  lien  upon  other  real  estate,  and  permit  a  sale 
of  the  planing  mill  and  other  property  of  the  defendants  in 
execution,  and  thus  impose  the  whole  burthen  upon  Blaney? 
"We  think  not.  When  Blaney  left  an  abundance  of  property 
to  satisfy  the  judgments,  he  committed  no  fraud  upon  plaintiff 
in  error.  And  having  had  no  actual  notice  of  the  lien,  he 
had  strong  claims  upon  the  chancellor  for  relief,  unless  he 
acted*  recklessly   or  with  a  great   degree   of    carelessness  in 
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making  the  purchase.  And  his  grantee  would  succeed  to  all 
of  his  rights.  "Whilst  a  court  of  equity  has  no  right,  under 
such  circumstances,  to  release  the  property  altogether  from  the 
lien  of  the  judgment,  it  has  a  right  to  compel  a  judgment  credi- 
tor to  first  resort  to  and  exhaust  all  other  property  held  by  the 
debtor  subject  to  the  lien,  before  resorting  to  the  property  thus 
purchased. 

After  Blaney  purchased,  and  before  the  other  property  of 
Dunlap  had  been  discharged  from  the  lien,  if  he  had  been 
threatened  by  an  execution,  there  cannot  be  a  doubt  that  by 
bill  filed  for  that  purpose,  he  might  have  compelled  the  sale  of 
the  other  property  before  resorting  to  his.  And  it  is  upon  the 
principle  of  marshaling  assets,  as  applied  to  the  administration 
of  estates,  the  satisfaction  of  mortgages  and  other  liens.  The 
principle  is,  that  when  there  exists  two  or  more  funds,  and 
there  are  several  claims  against  them,  and  at  law  one  of  the 
parties  may  resort  to  either  fund  for  satisfaction,  but  the  other 
party  can  resort  to  only  one;  courts  of  equity  exercise  the 
authority  of  marshaling  the  funds,  and  by  this  means  compel 
the  party  having  the  right  to  look  to  both  funds,  to  resort  to 
that  upon  which  the  other  has  no  claim,  and  thus  enable  the 
party  who  has  but  one  remedy,  to  receive  satisfaction.  This 
rule  is  never  applied  except  where  it  can  be  done  without  in- 
justice to  the  creditors,  or  other  parties  interested,  or  the  com- 
mon debtor.  In  this  case  no  wrong,  can  result  to  Dunlap,  be- 
cause  he  sold  without  reference  to  this  lien.  He  has  received 
the  value  of  the  premises. 

It  produces  no  injury  or  injustice  to  Hurd,  as  he  had  the 
means  of  satisfaction,  after  Blaney  became  the  purchaser,  but 
permitted  it  to  be  lost,  by  having  his  executions  returned  not 
satisfied.  He  postponed  his  prior  lien  to  the  satisfaction  of 
Davenport's  notes,  for  a  larger  amount  than  the  judgments. 
He  had  the  means  of  collecting  his  judgments,  but  not  only 
neglected  but  refused  to  do  so,  when  it  would  have  produced 
no  injury  to  Dunlap's  grantees.  By  the  return  of  his  execu- 
tions, and  releasing,  by  agreement,  other  property  to  enable 
Davenport  to  collect  his  debts,  it  may  be  safely  inferred  that 
Hurd  intended  to  release  this  property  from  liability  ta  dis- 
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charge  his  judgments.  This  presumption  is  strengthened  by 
his  agreement  with  Benson  to  release  it,  and  by  that  agreement 
prevented  a  redemption.  Again,  his  declaration  to  the  deputy 
sheriff,  that  he  did  not  want  the  executions  satisfied  out  of 
Dunlap's  property,  supports  this  view.  "When  all  of  the  evi- 
dence is  considered,  there  seems  to  be  no  doubt  that  Hurd  is 
estopped  from  proceeding  against  this  property,  to  obtain  satis- 
faction. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
question  of  Dunlap  and  Colburn  as  witnesses,  or  the  validity 
of  the  j ucl gm  en  t. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed 


The  President  and  Trustees  of  Mount  Palatine 
Academy,  Plaintiffs  in  Error,  v.  Andrew  Klein- 
schnitz, and  Michael  Gress,  Defendants  in  Error. 

ERROR  TO  PUTNAM. 

If  a  note  and  deed  are  executed  by  an  old  corporation  by  a  new  name,  it  will 
be  bound  by  its  contracts,  as  if  they  had  been  executed  by  its  proper  name. 

Where  a  new  corporation  has  possession  and  control  of  premises,  with  the 
assent  of  the  old  corporation,  for  many  years,  and  cannot  be  divested  with- 
out six  months'  notice,  a  party  who  derives  title  from,  and  is  in  peaceable 
possession  under  the  new  corporation,  is  equally  entitled  to  the  same  notice. 

This  was  an  action  of  ejectment  brought  by  plaintiffs  in  error 
against  defendants,  in  the  Putnam  Circuit  Court.  Defendants 
pleaded  not  guilty.  That  they  were  not  in  actual  occupancy 
of  the  premises  when  suit  was  brought.  That  the  plaintiffs 
were  not  and  are  not  a  corporation  in  manner  and  form  as 
set  forth  in  the  declaration.  Plaintiffs  joined  in  issue  to  the 
country.  There  was  a  trial,  and  verdict  and  judgment  for  the 
defendants. 

The  plaintiffs  introduced  in  evidence,  an  act  to  incorporate 
the  Mt.  Palatine  Academy,  in  force  March  3,  1845;  and  con- 
veyance of  the  land  to  the  corporation,  etc.,  etc. 

The  defendants  offered  in  evidence,  an  act  to  amend  an  act 
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entitled  an  act  incorporating  the  Mt.  Palatine  Academy,  by 
incorporating  therewith  a  college,  by  the  name  and  title  of 
Judson  College,  in  force  February  17th,  1851.  There  was  an 
attempt  to  prove  that  the  latter  charter  superseded  the  former, 
and  that  there  was  a  merger  of  the  estate  of  the  former  in  the 
latter. 

Bangs  &  Shaw,  for  Plaintiffs  in  Error. 

E.  S.  Holbeook  and  T.  P.  Halligan,  for  Defendants  in 
Error. 

Caton,  C.  J".  We  do  not  deem  it  necessary  to  express  any 
opinion  as  to  the  effect  of  the  act  amending  the  charter  of  the 
plaintiff.  Admitting  that  a  new  corporation  was  thereby  cre- 
ated in  which  the  title  to  the  real  estate  owned  by  the  old  cor- 
poration was  not  vested,  that  act  at  least  was  designed  to  so 
amend  the  old  charter  as  to  vest  in  the  new  corporation  the 
possession  and  control  of  the  buildings  and  grounds  used  for 
academical  purposes.  By  their  action,  all  parties  evidently  sup- 
posed that  this  amendment  of  the  charter  continued  the  old 
corporation  under  a  new  name,  and  all  that  has  been  done  ap- 
pears to  have  been  done  under  that  supposition.  Indeed,  so  far 
as  we  can  discover  from  this  record,  the  old  corporation  in  fact 
continued  its  functions  and  exercised  its  powers  under  the  name 
of  the  new  one.  If,  in  strictness  of  law,  there  were  two  cor- 
porations in  name,  there  was  but  one  in  fact,  and  that  was  the 
old  one.  If  we  are  right  in  this,  if  the  old  corporation  took 
possession  of  this  new  charter,  if  it  be  one,  while  it  professed 
to  act  as  the  old  one  under  the  new  name,  and  was  so  under- 
stood by  the  old  corporators — if,  we  say,  all  the  acts  done  under 
the  name  of  Judson  College,  were  the  acts  of  the  old  corpora- 
tion under  a  new  name,  then  the  note  was  given,  and  the  trust 
deed  was  executed  by  the  old  corporation  under  the  new  name, 
and  it  should  be  as  much  bound  by  it  as  if  they  had  been  done 
under  the  proper  legal  name. 

The  law  must  be  the  same  with  corporations  as  with  indi- 
viduals. Should  an  individual  change  his  name  without 
authority  of  law,  or  even  against  law,  and  give   notes   and 
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execute  deeds  to  land  held  by  him  under  his  old  name,  they 
would  be  as  obligatory  upon  him  and  as  effectual  in  law,  as  if 
all  had  been  done  in  his  proper  name. 

But  even  this  is  not  necessary  to  maintain  the  judgment. 
Admit  the  existence  of  the  two  corporations  in  fact  as  well  as 
in  law<  and  the  facts  of  this  case  show  that  the  plaintiff  was  not 
entitled  to  a  judgment.  The  new  corporation  had  the  posses- 
sion and  control  of  the  premises  with  the  assent  of  the  old,  and 
continued  in  such  possession  and  control  with  such  assent  for 
many  years.  The  defendant  deduces  title  from  the  new  corpor- 
ation, and  under  such  title  he  took  peaceable  possession  of  the 
premises.  If,  then,  the  old  corporation  could  not  have  main- 
tained this  action  against  the  new,  without  giving  it  six  months 
notice  to  quit,  as  tenants  from  year  to  year,  and  undoubtedly  it 
was  entitled  to  such  notice,  then  this  action  cannot  be  main- 
tained without  the  same  notice  to  the  defendant.  There 
is  no  pretense  of  such  notice,  and  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 


Robert  S.  Harris  et  al,  Appellants,  v.  Simon  K.  Miner, 

Appellee. 

APPEAL    FROM   JO  DAVIESS. 

It  is  not  necessary  that  a  bill  of  exceptions  should  declare  it  contains  all  the 
evidence,  unless  a  motion  is  made  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  evidence,  and  this  is  assigned  for  error.  All  the 
court  requires  in  that  case,  is,  to  be  satisfied  that  all  the  testimony  upon  which 
the  judgment  is  predicated  is  before  it,  without  the  averment  that  all  the 
evidence  is  preserved  in  the  bill. 

The  instructions  given  on  a  former  trial  between  the  same  parties  in  a  dif- 
ferent action,  cannot  be  read  to  a  jury. 

The  files  of  a  different  suit,  may  be  read  on  a  trial,  if  they  would  aid  under 
proper  pleadings  to  identify  a  case. 

A  plea  of  not  guilty  in  an  action  of  trespass,  determines  nothing  as  to  the 
right  of  property. 

An  instruction  that  is  not  applicable  to  the  case,  need  not  be  given. 

The  proceeds  of  property  belonging  to  innocent  purchasers,  sold  on  process 
of  attachment,  will  be  deemed  money  received  to  the  use  of  the  owners  of 
the  property,  and  may  be  recovered  by  them. 
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The  rcrre  receipt  of  a  portion  of  money  realized  from  property  improperly 
sold  by  the  sheriff,  will  not  be  construed  as  a  ratification  of  the  sale. 

This  is  a  suit  brought  by  appellants  to  recover  the  proceeds 
of  a  sale  of  a  raft  of  lumber  in  logs,  made  by  appellee,  as 
sheriff  of  saicl  county,  under  the  color  of  process. 

Declaration  contains  only  the  common  counts. 

First  plea,  the  general  issue  and  similiter. 

Second  plea,  set-off  in  the  form  of  common  counts,  with  re- 
plications, ( common  traverse  )  and  issue. 

Special  plea  of  former  recovery;  setting  up  levy  by  defend- 
ant as  sheriff,  of  two  several  writs  of  attachment,  one  in  favor 
of  Erastus  S.  Tracy,  and  the  other  in  favor  of  B.  II.  Campbell, 
and  both  levied  against  the  goods  and  chattels,  lands  and  tene- 
ments of  Bunce,  Pinto  &  Co.  The  one  in  favor  of  Tracy,  levied 
on  the  16th  day  of  January,  1857;  the  one  in  favor  of  Camp- 
bell, levied  on  the  12th  day  of  February,  1857;  both  return- 
able to  the  March  term  of  the  Circuit  Court  of  said  county, 
1857.  That  the  logs  in  controversy  were  levied  and  sold  under 
special  writs  of  fi.  fa.,  issued  on  the  judgments  rendered  at 
the  May  term  of  said  court,  and  the  proceeds  applied  pro  rata, 
in  said  writs.  That  said  plaintiffs  sued  said  defendants  to  the 
August  term  of  said  court,  A.  D.  1857,  in  an  action  of  trespass 
de  bonis  asportatis,  for  taking  and  conveying  away  the  same 
identical  logs  sued  for  in  this  action ;  that  the  whole  matter  in 
controversy  in  this  action  was  determined  in  said  action  of 
trespass. 

To  which  special  plea,  by  leave  of  court,  plaintiffs  filed  sev- 
eral replications  as  follows: 

1st.  Denies  allegation  that  the  trespass  suit  was  for  the 
same  identical  logs. 

2nd.  Denies  allegation  of  a  levy  of  Campbell's  writ  of  at- 
tachment on  logs  sued  for  in  this  action. 

3rd.  Denies  allegation  that  said  logs  were  sold  under  Tracy 
and  Campbell's  writs,  jointly. 

To  these  replications  issue  to  the  country  is  tendered,  and 
similiter  added. 

4th.  Avers,  in  avoidance  of  plea  in  bar,  that  the  merits  of 
the  action  of  trespass  were  not  reached,  in  this:    that  there 
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were  issues  of  property  in  said  action,  which  were  not  passed 
upon  by  the  jury,  their  verdict  of  "  not  guilty,"  being  only 
applicable  to  the  plea  of  "  not  guilty "  in  said  action  of 
trespass. 

5th.  Sets  up  the  want  of  lien  of  Campbell's  writ,  and  the 
sale  of  other  property  sufficient  to  satisfy  the  Tracy  writ,  and 
thereby  a  release  of  said  property  by  operation  of  law  from  the 
lien  of  Tracy's  writ. 

6th.  That  there  were  issues  of  property  in  said  trespass  suit, 
not  passed  upon  and  determined  by  the  jury. 

Defendant  rejoined  to  4th  replication,  that  the  issues  of 
property  were  determined  in  said  trespass  suit,  and  issue  to  the 
country. 

To  5th  replication  denies  that  said  property  was  the  prop- 
erty of  plaintiffs,  and  not  the  property  of  defendant,  and  avers 
trial  on  merits  and  issue  to  the  country. 

To  6th  replication  rejoins  trial  on  the  merits  and  issue  to  the 
country. 

The  jury  found  the  issue  for  the  defendant,  and  plaintiffs 
moved  to  set  aside  the  verdict  and  for  a  new  trial.  Motion 
overruled,  and  judgment  on  the  verdict.     Appeal  prayed. 

The  following  errors  are  assigned: 

The  court  erred  in  admitting  in  evidence  for  the  defendant, 
the  instructions  given  by  the  court  in  the  trespass  suit. 

The  court  erred  in  admitting  in  evidence  for  the  defendant, 
the  writ,  levy,  judgment  and  execution  in  the  case  of  H.  B, 
Campbell  v.  Bunce,  Pinto  <&  Co. 

The  court  erred  in  refusing  the  second  instruction  asked  by 
plaintiffs. 

The  court  erred  in  refusing  the  third  instruction  asked  by 
plaintiffs. 

The  court  erred  in  giving  the  third  instruction  asked  for 
defendant. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  court  erred  in  rendering  the  judgment. 

Lelakd  &  Blanchard,  for  Appellants. 
Glover,  Cook  &  Campbell,  for  Appellee. 


138  OTTAWA, 

Harris  et  al.  v.  Miner. 

Breese,  J.  A  preliminary  question  is  raised  by  the  de- 
fendant in  error  as  to  the  bill  of  exceptions.  The  objection 
taken  is,  that  it  does  not  purport  to  contain  all  the  evidence 
given  in  the  cause.  This  we  suppose  is  immaterial,  unless 
the  record  shows  a  motion  was  made  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  evidence,  and  the 
motion  was  overruled  by  the  court,  and  that  decision  of  the 
court  is  assigned  for  error.  The  general  rule  is,  that  when  the 
overruling  a  motion  for  a  new  trial  on  the  ground  of  the  ver- 
dict being  contrary  to  the  evidence  is  assigned  for  error,  it 
should  appear  to  the  appellate  court,  that  all  the  evidence  given 
on  the  trial  below  is  preserved  for  their  examination.  And 
it  is  immaterial  whether  that  fact  appears  from  an  express 
averment  to  that  effect  in  the  bill  of  exceptions,  or  is  mani- 
fested in  any  other  way.  All  that  the  court  requires  is  to  be 
satisfied,  that  it  has  before  it  all  the  testimony  upon  which 
the  judgment  is  to  be  predicated.  Stickney  et  al.  v.  Cassell, 
1  Gilm.  420. 

This  record  does  not  show  such  a  state  of  case.  One  error 
assigned  is,  in  overruling  a  motion  for  a  new  trial,  but  not  on 
the  ground  the  verdict  was  contrary  to  the  evidence. 

Another  objection  is  made,  that  neither  the  instructions 
which  are  complained  of  given  on  the  part  of  the  defendants, 
nor  the  exceptions  thereto  by  the  plaintiffs,  appear  in  the 
record.  They  did  not  so  appear  in  the  original  record,  but  do 
appear  in  an  amended  record,  properly  certified  by  the  clerk, 
and  duly  filed  in  this  cause. 

Exceptions  were  taken  to  the  ruling  of  the  court  admitting 
certain  instructions  which  had  been  given  in  a  trespass  suit, 
which  had  been  tried  between  those  parties,  in  which  the 
merits  of  this  case  were  supposed  to  have  been  involved,  and 
also  admitting  in  evidence  the  files  in  the  attachment  suit  of 
Campbell  against  Bunce,  Pinto  &  Co.,  from  whom  the  plain- 
tiffs derived  all  the  title  they  had  to  the  property  which  occa- 
sioned this  suit. 

We  are  of  opinion,  on  the  first  point  made,  that  those  in- 
structions should  not  have  been  read  to  the  jury  for  any  pur- 
pose.    They  may  have  been  good  law  in  the  trespass  suit,  but 
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cannot  be  considered  as  evidence  in  this  cause.  The  jury 
were  impanneled  to  hear  the  evidence  in  the  case  on  trial,  not 
what  might  have  been  the  law  in  an  action  of  trespass. 

We  are  not  advised  that  admitting  the  files  of  the  attach- 
ment case  in  evidence  was  improper,  as  they  might  have  been 
useful  nnder  the  pleadings  to  identify  the  case.  They  could  be 
used  for  no  other  purpose. 

We  will  now  consider  the  instructions  which  the  amended 
record  shows,  were  asked  for  by  the  plaintiffs  and  refused  by 
the  court  and  exceptions  taken.  The  instructions  refused  are 
marked  2  and  3,  and  are  as  follows: 

"2.  In  the  action  of  trespass  *<fe  bonis  asportatisj  when 
the  title  of  property  is  in  issue  on  clue  special  pleas,  the  ques- 
tion of  property  is  material,  and  must  be  passed  upon  in  order 
to  bar  a  subsequent  action  of  assumpsit.  The  plea  of  'not 
guilty '  in  an  action  of  trespass  '  de  bonis  asportatis]  puts  in 
issue  only  the  wrongful  taking;  and  the  simple  verdict  'not 
guilty,'  applies  only  to  the  plea  of  not  guilty,  and  determines 
only  the  question  of  wrongful  taking,  when  the  title  of  the 
property  is  in  issue  under  special  pleas." 

"  3.  The  law  requires  the  sheriff  first  to  levy  and  sell  the 
land  of  defendant  in  execution;  and  if  the  jury  find  from  the 
proof,  that  the  writ  of  attachment  in  favor  of  Erastus  S. 
Tracy  (mentioned  in  said  defendant's  special  plea  of  former 
recovery,)  was  first  levied  on  lands  of  Bunce,  Pinto  &  Co., 
defendants  in  said  writ,  and  also  on  the  raft  of  logs  in  said 
plea  described,  and  that  the  plaintiffs,  without  notice  of 
said  levy,  afterwards  found  said  raft  of  logs  in  possession 
of  Bunce,  Pinto  &  Co.,  the  owners,  (subject  to  said  levy), 
and  purchased  the  same  in  good  faith,  and  for  a  valuable  con- 
sideration, and  took  possession  of  the  same  under  said  sale, 
they  became  the  owners  thereof,  subject  only  to  the  lien  of 
said  writ  of  attachment;  and  if  the  jury  further  find  from 
the  proof,  that  afterwards,  while  the  same  were  in  their  pos- 
session, the  writ  of  attachment  in  favor  of  B.  H.  Campbell, 
(in  said  special  plea  mentioned,)  was  levied  on  the  same  prop- 
erty; and  if  the  jury  should  further  find  from  the  proof,  that 
the  land  of  defendants,  Bunce,  Pinto  &  Co.,  levied  on  by  said 
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writ  of  attachment  in  favor  of  Erastus  S.  Tracy,  was  after- 
wards sold  under  the  special  writ  of  fi.  fa.  issued  on  said 
judgment  in  favor  of  Erastus  S.  Tracy  in  said  attachment  suit, 
against  the  property  attached,  for  a  sum  sufficient  to  satisfy 
said  judgment  and  all  costs,  and  commissions,  and  charges 
thereon,  then  in  that  case  the  raft  of  logs  would  be  thereby 
released  from  said  levy,  by  operation  of  law,  and  if  sold -by 
said  defendant  after  such  release,  the  jury  should  find  for  the 
plaintiffs  in  this  action,  the  amount  said  logs  sold  for,  unless 
bound  by  the  former  recovery  of  said  defendant  in  the  action 
of  trespass." 

As  to  the  second  instruction,  no  question  is  made,  that  it 
was  applicable  to  the  case,  nor  could  there  be,  inasmuch  as  a 
portion  of  the  record  of  the  recovery  in  that  case,  was  in  evi- 
dence to  the  jury. 

It  appears  the  action  was  trespass  for  taking  and  carrying 
away  certain  goods  and  chattels,  and  the  plea  was,  not  guilty. 
The  jury  found  that  the  defendant  was  not  guilty  of  trespass. 
It  was  responsive  to  the  declaration,  and  found  the  fact  that  no 
trespass  had  been  committed  by  him. 

This  record  does  not  show  that  any  issue  of  property  was 
presented  by  the  pleadings  in  the  trespass  case.  All  we 
have  here  is  the  writ,  declaration,  and  verdict  of  the  jury,  "not 
guilty,"  and  therefore  the  court  might  well  refuse  to  give  the 
second  instruction,  as  its  calls  upon  the  court  to  assume, 
without  any  proof  that  "the  title  of  the  property  was  in  issue 
on  due  special  pleas,"  in  that  suit  The  court  was,  doubtless, 
familiar  with  the  principle  that  the  plea  of  not  guilty  to  an 
action  of  trespass  for  taking  personal  propert}^  operated  only 
as  a  denial  of  the  taking,  determining  nothing  as  to  the  right 
of  property;  but  the  question  of  property  not  being  in  the  case, 
the  instruction  was  inapplicable. 

As  to  the  third  instruction,  the  defendant's  counsel  has 
offered  no  argument  in  support  of  the  ruling  of  the  court, 
refusing  to  give  it.  We  cannot  understand  why  the  court 
refused  it.  It  contains  the  law  of  the  case — was  pertinent  to 
the  issues  in  controversy,  and  arose  out  of  the  evidence  in  the 
cause,  and  no  principle  in  it  was  affected  by  the  recovery  in 
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the  trespass  suit.  This  action  is  for  goods,  wares  and  mer- 
chandise, sold  and  delivered — for  work  and  labor,  care  and 
diligence — for  money  paid,  laid  out  and  expended,  and  lent 
and  advanced,  and  had  and  received,  by  the  defendant  to  the 
plaintiffs'  use,  and  on  an  account  stated.  The  plea  of  a  former 
recovery  in  the  trespass  suit,  in  which  it  appeared  the  ques- 
tion of  property  in  these  goods  was  not  involved,  did  not 
preclude,  the  plaintiffs  from  showing  that  the  defendant  had 
converted  certain  property,  belonging  to  them,  into  money, 
with  or  without  authority,  to  which  money  they  were  entitled, 
and  to  sue  for  it  as  for  money  had  and  received  to  their  use. 
It  matters  not  how  the  property  came  into  the  possession  of 
the  defendant,  whether  by  a  trespass,  or  a  bailment  by  the 
plaintiffs,  or  in  any  other  way.  The  question  now  is,  are  the 
plaintiffs,  the  property  having  been  sold  for  money,  entitled  to 
the  money  % — not  who  took  it,, or  how  it  was  taken. 

That  the  property,  for  which  the  defendant  received  the 
money,  was  the  plaintiffs',  there  can  be  no  doubt.  They  pur- 
chased it  for  a  valuable  consideration  after  the  levy  of  Tracy's 
attachment,  and  had  it  in  their  possession  one  week  before  the 
levy  of  Campbell's  attachment.  This  purchase  was  in  good 
faith,  and  the  plaintiffs  held  it  subject  only  to  the  lien  of 
Tracy's  attachment.  It  appeared  that  Tracy's  attachment  was 
levied  on  the  lands  of  the  defendants  named  in  it,  simulta- 
neously with  the  levy  on  the  personal  property.  Before 
Campbell  acquired  any  lien  by  the  levy  of  his  attachment,  the 
personal  property  was  sold  in  good  faith,  and  f-or  a  valuable 
consideration,  to  the  plaintiffs,  and  as  these  lands  were  first  to 
be  sold  to  satisfy  the  attachment,  and  did  sell  for  more  than 
Tracy's  claim,  the  personal  property  was  released  from  that 
attachment,  and  the  title  of  the  plaintiffs  thereto  became 
certain  and  permanent.  Tracy,  getting  satisfaction  out  of 
another  fund,  released  the  personal  property  from  all  other 
claims.  The  proceeds  of  the  sale  of  the  land,  would  be  the 
fund  for  a  distribution  pro  rata  among  the  attaching  creditors 
under  the  statute,  and  not  out  of  a  fund  to  be  created  by  the 
sale  of  property  belonging  to  innocent  parties,  purchased  in 
good  faith,  and  of  which  they  were  in  the  actual  possession. 
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If  the  defendant  sold  this  property  and  converted  it  into 
money,  it  will  be  deemed  money  received  to  the  use  of  the 
plain  tiffs. 

The  plaintiffs  except  also  to  the  ruling  of  the  court,  giving 
this  instruction  for  the  defendant: 

u  If  the  jury  believe,  from  the  evidence,  that  the  plaintiffs, 
as  assignees  of  the  Tracy  judgment,  forbid  the  sale  of  the  logs 
in  dispute  on  the  execution  issued  upon  that  judgment,  and 
afterwards  received  a  portion  of  the  money  for  which  said 
logs  were  sold,  as  such  assignees  of  said  judgment,  then  the 
jury  may  infer  from  this  act  that  the  plaintiffs  have  ratified 
the  sale,  and  so  far  as  that  amount  is  concerned,  they  should 
find  for  the  defendants." 

The  plaintiff  had  acknowledged  the  receipt  of  three  hundred 
and  sixty-eight  dollars  and  thirty-four  cents,  part  of  the  pro- 
ceeds of  this  sale,  to  be  deducted  from  the  amount  of  their 
recovery. 

We  therefore,  do  not  see  the  relevancy,  of  the  instruction, 
unless  it  be,  in  a  disguised  manner,  to  induce  the  jury  to 
believe  that  the  ratification  of  the  sale  induced  by  this  money 
embraced  the  sale  under  the  attachment  of  Campbell.  The 
jury  might  well  draw  that  conclusion,  and  to  that  extent  it 
would  mislead  them.  The  instruction  should  have  been  refused 
as  irrelevant,  and  as  calculated  to  mislead. 

Campbell's  writ  of  attachment  was  levied  upon  land,  the 
mill  and  machinery,  and  on  the  property  claimed  by  the  plain- 
tiffs. His  right  to  a  pro  rata  distribution  surely  could  not 
arise  out  of  the  property  not  subject  to  his  attachment,  but 
only  out  of  the  proceeds  of  the  sale  of  the  real  estate  and 
mill  and  machinery.  They  constituted  all  the  property  subject 
to  any  lien  his  writ. might  create,  and  his  share  of  proceeds 
must  come  out  of  them.  It  would  be  unjust  to  hold  the  plain- 
tiffs as  ratifying  a  sale  of  property  which  was  not  bound  by 
this  writ,  because  they  had  received  a  part  of  the  sales  of 
property  which  was  not  bound  by  it.  This  implied  ratification 
extended  no  farther  than  to  the  sale  of  such  property  as  was 
bound  by  the  writ.     This  instruction,  as  given,  was  calculated 
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to  mislead  the  jury;    and  we  must    conclude,  by  the  verdict 
rendered,  they  were  misled. 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  award  a  venire  de  novo. 

Judgment  reversed. 


Martin  Corley  et  al,  Plaintiffs  in  Error,  v.  Michael 
Kennedy,  Defendant  in  Error. 

ERROR  TO  BUREAU. 

Commissioners  of  highways,  before  opening  a  road,  should  give  eight  days1 

preliminary  notice;  and  twenty  days'  further  notice  should  be  given  of  an 

appeal  to  the  supervisors. 
The  supervisors  should  give  thirty  days'  notice  of  the  time  they  will  meet  to 

hear  the  appeal;  this  notice  to  be  given  after  the  filing  of  the  order  in  the 

office  of  the  town  clerk. 
The  appeal  may  be  by  various  persons  at  different  times;  but  they  should  be 

heard  at  the  same  time. 

At  August  term,  1861,  of  Bureau  Circuit  Court,  defendant 
filed  in  said  court  his  petition  for  a  certiorari  against  the  plain- 
tiffs as  highway  commissioners  and  town  clerk  of  Westfield 
township.  To  certify  up  to  said  court  the  record  and  proceed- 
ings of  a  certain  highway,  laid  out  by  three  supervisors,  and 
about  to  be  opened  by  plaintiffs  as  such  commissioners  in  said 
town  through  lands  of  defendant.  Said  petition  alleges  that  the 
action  of  said  supervisors  in  laying  out  said  highway  was  illegal 
and  void,  for  the  reasons  following: 

1.  Because  it  does  not  appear  that  petition  for  said  highway 
was  posted  twenty  days  before  action  was  had  on  it. 

2.  Because  petition  does  not  give  the  names  of  all  the 
owners  of  lands  over  which  the  said  highway  passes. 

3.  Because  there  is  no  evidence  in  town  clerk's  office  that 
said  commissioners  gave  notice  of  their  meeting  to  act  on  said 
petition. 

4.  Because  said  supervisors  did  not  give  any  notice  of  the 
laying  out  of  said  highway. 

5.  Because  said  supervisors  did  not  lay  out  said  highway  on 
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the  clay  appointed,  but  on  a  subsequent  day,  without  notice  to 
parties  interested,  and  without  a  formal  adjournment  from  the 
day  appointed. 

6.  Because  said  highway  is  null  and  void. 

7.  Because  no  estimate  of  defendant's  damages  occasioned 
by  said  highway,  was  ever  filed  with  the  town  clerk,  nor  were 
the  damages  allowed  defendant  ever  tendered  to  him. 

The  petition  concludes  by  praying  that  on  inspection  of  the 
papers  pertaining  to  said  highway,  that  the  court  will  order 
that  the  proceedings  and  orders  made  by  the  commissioners 
and  supervisors,  relating  to  said  highway,  be  vacated  and  an- 
nulled, and  that  the  writ  of  certiorari  operate  as  a  super- 
sedeas, against  the  opening  of  said  highway.  Said  petition 
makes  exhibits  of  the  orders  and  proceedings  had  by  the  high- 
way commissioners  and  supervisors  in  reference  to  said  road. 
Upon  which  petition  the  Circuit  Court  at  said  term  ordered  a 
writ  of  certiorari  to  issue  according  to  the  prayer  of  said 
petition. 

On  the  5th  September,  1861,  the  writ  of  certiorari  was  issued 
according  to  the  order  of  said  Circuit  Court,  and  returned 
served  on  the  plaintiffs. 

The  return  sets  out  the  petition  for  the  road  and  the  proceed- 
ings under  it,  the  material  parts  of  which  are  stated  in  the 
opinion. 

The  assignment  of  errors  is,  that  the  court  erred  in  ordering 
that  the  proceedings  of  the  supervisors  concerning  the  highway 
in  question,  he  quashed. 

The  court  erred  in  adjudging  that  the  order  of  the  super- 
visors, establishing  said  highway,  be  annulled  and  made  void. 

The  court  erred  in  not  deciding  that  said  highway  is  valid  and 
legal. 

The  court  erred  in  quashing  the  proceedings  of  road  commis- 
sioners and  the  appeal. 

The  court  erred  in  giving  judgment  against  defendant  for 
costs. 

J .  I.  Taylor,  for  Plaintiffs  in  Error. 

M.  T.  Peters,  and  G.  0.  Ide,  for  Defendant  in  Error, 
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Walker,  J.  This  was  a  writ  of  certiorari,  from  the  Bureau 
Circuit  Court,  to  the  commissioners  of  highways  and  the  town 
clerk  of  the  town  of  Westfield.  It  required  them  to  return 
the  record  and  proceedings  relating  to  the  laying  out  and  estab- 
lishing a  certain  highway  in  that  town.  On  the  return  of  the 
record,  it  appeared  that  the  petition  was  posted  on  the  12th 
day  of  October,  1860;  on  the  29th  day  of  the  same  month,  the 
commissioners  acted  upon  the  petition,  and  fixed  upon  the  7th 
day  of  November  as  the  day  they  would  meet  to  hear  reasons 
for  and  against  granting  the  prayer  of  the  petition.  On  the 
9th  day  of  November,  they  refused  to  lay  out  and  establish 
the  road.  On  the  28th  day  of  November,  an  appeal  was  pros- 
ecuted from  this  order,  and  on  the  next  day,  the  24th  day  of 
December  was  fixed  upon  for  a  hearing  of  the  appeal.  The 
supervisors  met  at  that  time,  and  on  the  28th  made  an  order 
establishing  the  road  and  assessing  damages.  On  the  hearing 
in  the  Circuit  Court,  the  order  establishing  the  road  was 
quashed,  and  judgment  for  costs  rendered  against  the  defend- 
ants in  the  court  below. 

It  is  urged,  that  a  sufficient  number  of  days  did  not  elapse 
between  the  giving  of  notice  of  time  when  the  petition  would 
be  presented  and  of  its  presentation.  Also,  that  the  appeal  was 
granted  too  soon,  and  a  sufficient  length,  of  time  did  not  elapse 
after  the  appeal  was  taken  and  before  it  was  heard.  The  2nd 
sec.  of  art.  24  of  the  chapter  entitled  "Counties,"  (Scates' 
Comp.  353 ),  provides,  that  a  copy  of  the  "  petition  shall  be 
posted  up  in  three  of  the  most  public  places  in  the  town,  twenty 
days,  before  any  action  can  be  had  in  reference  to  said  petition." 
This  prohibits  all  action  in  reference  to  the  petition.  In  this 
case  the  notice  was  given  on  the  12th,  and  the  commissioners 
acted  upon  the  petition  on  the  29th  of  October,  only  seventeen 
days  after  the  notices  were  posted,  and  three  days  before  the 
time  authorized  by  the  law. 

The  first  section  of  the  amendatory  act  of  February,  18575 
(Scates'  Comp.  366),  provides,  "that  the  commissioners  of 
highways,  before  determining  to  lay  out  any  new  road,  or  to 
alter  or  discontinue  any  old  one,  shall  fix  upon  a  time  and 
place  when  and  where  they  will  meet,  to  hear  reasons  for  or 
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against  altering,  discontinuing  or  laying  out  the  same,  and 
they  shall  cause  written  notices  thereof  to  be  posted  up  in 
three  of  the  most  public  places  in  the  town,  at  least  eight  days 
previous  to  the  time  of  meeting."  In  this  case,  they  met  on 
the  29th  of  October,  and  on  that  clay  fixed  the  7th  of  Novem- 
ber for  a  final  hearing,  at  which  time  the  notices  were  given. 
Whilst  there  was  the  eight  days  required  by  the  statute,  it 
was  only  twenty-five  days  after  the  petition  was  posted,  when 
there  should  have  been  twenty-eight.  The  two  sections,  when 
taken  together,  seem  to  contemplate  that  twenty-eight  days 
shall  intervene  from  the  time  when  the  first  notice  is  given, 
before  the  final  action  is  had,  thus  providing  what  was  supposed 
to  be  a  reasonable  time  to  afford  the  means  to  make  objections 
against  the  application,  or  to  show  the  extent  of  damage  that 
would  be  sustained  by  persons  over  whose  land  the  road  was 
to  run. 

The  eighth  section  of  the  act  (  Scates'  Comp.  354 )  authorizes 
an  appeal  to  be  prosecuted  within  thirty  days  after  filing  the 
order  establishing  the  road,  in  the  town  clerk's  office.  The 
tenth  section  provides,  that  the  supervisors,-  to  whom  the 
appeal  is  made,  as  soon  as  convenient  after  the  expiration  of 
thirty  days  after  the  filing  of  the  order  in  the  office  of  the 
town  clerk  from  which  the  appeal  is  taken,  shall  agree  upon  a 
time  when  they  will  meet  to  consider  the  appeal.  In  this  case, 
tfie  hearing  was  had  on  the  9th  of  November,  the  appeal  was 
taken  on  the  28th,  and  on  the  29th  the  supervisors  fixed  upon 
a  time  for  the  hearing.  This  was  done  only  nineteen  days 
after  the  order  was  filed  in  the  office  of  the  town  clerk,  and 
eleven  before  the  time  authorized  by  the  statute.  The  thirty- 
days  in  which  to  appeal  seems  to  have  been  given  to  enable 
all  persons  desirous  to  perfect  an  appeal,  and  by  acting  before 
the  time  prescribed  by  the  act,  a  portion  of  the  persons  intend- 
ing to  appeal  might  be  deprived  of  the  right,  or  the  time,  after 
their  appeal  and  before  the  hearing,  so  much  abridged  as  to 
render  it  of  no  practical  use.  If  the  time  may  be  shortened 
eleven  days,  no  reason  is  perceived  why  it  might  not  twenty- 
nine  days,  if  any  person  should  perfect  his  appeal  on  the  day 
the  commissioners  acted,  and  the  supervisors  acted  on  the  next 
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day.  in  fixing  the  time  for  a  hearing.-  The  appeal,  although  made 
at  various  times  and  by  different  persons,  must  be  acted  upon 
as  a  unit.  The  rights  of  all  persons  are  to  be  passed  upon  at 
the  hearing,  and  they  are  entitled  to  all  the  time  given  by  the 
statute  to  determine  whether  they  vill  appeal,  and  to  prepare 
for  a  hearing. 

This  proceeding  only  exists  by  virtue  of  the  statute.  All 
the  officers  and  persons  acting  in  the  location  of  roads,  derive 
all  their  authority  from  the  statute;  and  in  exercising  the 
powers  thus  conferred,  they  must  conform  to  its  requirements. 
It  is  not  for  them  to  abrogate  or  dispense  with  its  provisions. 
They  are  not  to  judge  whether  the  provisions  are  the  most 
judicious  and  salutary  that  could  have  been  adopted,  but 
simply  to  conform  to  the  plain  requirements  of  the  act.  In 
this  case,  the  commissioners  of  highways  finally  acted  upon 
the  petition  three  days  too  soon,  and  the  supervisors  fixed  the 
time  for  the  hearing  of  the  appeal  eleven  days  before  they 
were  authorized.  In  these  acts  they  exceeded  their  authority, 
and  the  court  below  committed  no  error  in  quashing  the  order 
locating  the  road  and  assessing  damages.  The  judgment  is 
therefore  affirmed. 

Judgment  affirmed. 


Thomas  Lewis,  Administrator  of  William  Dougherty, 
deceased,  v.  Oliver  Lindley,  et  al. 

MOTION  TO  AMEND  EXECUTION. 
An  execution  can  be  amended  by  the  judgment  as  well  after  as  before  a  sale. 

This  was  an  application  to  amend  an  execution  issued  from 
this  court. 

The  affidavit  in  support  of  the  motion  states:  that  at  the 
December  term,  1837,  of  this  court,  one  William  Dougherty 
recovered  a  judgment  against  Oliver  Lindley,  and  Irvin  B. 
Doolittle,  for  the  sum  of  $3,441.41.  That  an  execution  was 
issued  on  the  judgment  on  the  26th  of  December,  1837,  which 
was  returned  unsatisfied.     That  some  time  in  the  year  1839, 
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the  said  William  Dougherty  deceased,  and  that  Thomas  was 
appointed  his  administrator,  who  had  his  letters  filed  in  the 
office  of  the  Supreme  Court,  and  subsequently,  on  the  8th  of 
July,  1843,  an  execution  was  issued  on  said  judgment,  directed 
to  the  sheriff  of  Bureau  county,  who,  by  virtue  thereof,  levied 
upon  and  sold  the  lands  described  in  his  return.  That  in  issuing 
the  execution,  the  clerk  of  the  Supreme  Court  made  a  mistake, 
and  described  the  judgment  incorrectly,  and  made  a  variance 
between  the  amount  of  the  judgment  and  that  expressed  in  the 
execution.  That  the  execution  was  really  issued  on  the  afore- 
said judgment. 

That  the  lands,  levied  upon  and  sold  under  the  execution, 
were  sold. as  the  property  of  Oliver  Lindley,  in  whom  the  legal 
title  was  at  the  time  the  judgment  was  rendered,  and  that  a  lien 
upon  said  lands  was  created  by  the  judgment,  and  continued  up 
to  the  time  Lindley  parted  with  them.  That  Irvin  B.  Doolittle 
long  since  died,  but  that  himself  nor  his  heirs  had  any  interest 
in  the  land. 

That  after  the  judgment  became  a  lien,  Lindley  sold  the 
said  lands  to  one  John  Lindley,  who  sold  and  conveyed  to  one 
Barber. 

That  Oliver  Lindley  has  left  this  State,  and  that  his  residence 
is  unknown.  That  William  W.  Heaton  claims  the  land  sold 
under  mesne  conveyances  from  Oliver  Lindley,  and  that  a  notice 
of  the  motion  has  been  duly  served  upon  Heaton. 

The  controversy  arising  under  this  execution  about  the  lands 
sold,  in  an  action  of  ejectment,  will  be  found  in  this  volume. 

E.  "N.  Powell,  for  the  motion. 

W.  W.  Heaton,  Contra. 

Bkeese,  J.  This  is  a  motion  to  amend  an  execution  issued 
out  of  this  court,  bearing  date  July  8,  1843,  and  directed  to  the 
sheriff  of  Bureau  county.  The  motion  is  submitted  in  behalf 
of  purchasers  of  land  sold  under  the  execution,  and  is  resisted 
by  parties  claiming  the  land,  through  a  sale  and  conveyance  of 
the  property  by  the  judgment  debtor  before  the  execution  was 
issued,  but  after  the  judgment  was  rendered. 
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It  is  unnecessary  to  go  at  length  into  the  facts  and  arguments 
on  this  motion,  as  in  the  case  of  Durham  et  al.  v.  Heaton, 
decided  at  this  term,  they  were  fully  reviewed  and  considered, 
and  to  that  case  reference  is  made. 

It  is  a  settled  principle  that  an  execution  can  be  amended  by 
the  judgment,  as  well  after  as  before  a  sale.  Byoee  v.  Ashoy, 
2  Gilin.  166,  and  cases  there  cited. 

It  is  undeniable  that  this  execution  was  designed  to  be  issued 
as  on  the  judgment  rendered  in  favor  of  "William  Dougherty 
against  Oliver  Lindley  and  Irvin  B.  Doolittle,  by  the  Supreme 
Court  of  this  State,  at  its  December  term,  1837,  for  the  sum 
of  three  thousand  four  hundred  and  forty-one  dollars  and  forty- 
one  cents,  and  after  the  death  of  the  judgment  creditor,  letters 
of  administration  were  duly  granted  to  Thomas  Lewis,  as  his 
administrator,  in  1839,  and  which  letters  were  duly  recorded 
in  the  Supreme  Court,  upon  which,  the  execution  in  question 
was  issued. 

The  mistake  alleged,  is  in  the  fact  that  the  execution  mis- 
takes the  amount  of  the  judgment,  it  being  issued  for  a  larger 
amount  than  is  specified  in  the  judgment,  and  is  also  wanting 
in  the  recital  that  the  judgment  was  recovered  by  William 
Dougherty,  since  deceased,  upon  whose  estate  letters  of  admin- 
istration had  been  duly  issued  to  Thomas  Lewis. 

In  furtherance  of  justice,  these  amendments  will  be  allowed. 
They  are  clerical  errors,  for  which  innocent  parties  ought  not 
to  suffer.  The  amendments  of  the  execution  will  be  made  ac- 
cordingly, by  stating  it  in  the  precise  amount  of  the  judgment 
as  rendered,  and  containing  the  recital  as  above. 

Motion  allowed. 


James  P.  Brown,  and  Jeremiah  L.  Brown,  Appel- 
lants, v.  Esthee  E.  Gaffney,  et  al,  Appellees. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

Where  a  conveyance  is  in  fact  a  mortgage,  it  continues  a  mortgage,  although 
there  may  be  change  of  owners,  if  each  mutation  is  coupled  with  the  no- 
tice of  the  original  transaction. 
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The  visible  possession  of  premises  is  sufficient  to  charge  a  purchaser  with  no- 
tice of  all  legal  and  equitable  claims  of  the  occupants. 

If  a  mortagee  purchases  the  equity  of  redemption  for  a  grossly  inadequate 
price,  under  circumstances  which  show  that  the  mortgagor  was  induced  to 
make  the  sale  by  threats  from  the  mortgagee,  a  court  of  equity  will  allow 
a  redemption. 

In  September,  1848,  B.  Gaffney  purchased  from  the  canal 
trustees,  sub-lots  4  and  5,  in  lot  2,  block  48,  Chicago,  on  the 
usual  terms,  one-fourth  down,  and  balance  in  one,  two  and 
three  years,  with  interest,  annually,  in  advance;  and  received 
a  certificate  of  purchase.  About  this  time  he  erected  a  dwell- 
ing-house on  the  premises,  in  which  he  or  his  family  have 
resided.  He  was  indebted  to  Gurnee,  Hayden  &  Co.,  and  to 
secure  them,  February  25,  1849,  he  made  an  assignment  to 
them  of  the  canal  certificate,  and  afterwards,  in  March,  1850, 
gave  them  a  quit-claim  deed  of  the  premises,  and  took  back  a 
contract  of  same  date,  by  which  they  agreed  to  re-convey  to 
him  the  property  on  being  paid  $164.30,  September  1,1850; 
$198.72,  March  13,  1851,  and  $577.49,  September  1,  1851— 
in  all,  $940.51.  About  this  time  Gaffney  desired  to  go  to 
California,  and  applied  to  J.  L.  Brown  to  assist  him  with 
means.  He  did  so  to  the  amount  of  about  $235,  and  took  two 
notes,  each  of  that  amount,  and  Gaffney  assigned  the  con- 
tract he  had  with  Gurnee,  Hayden  &  Co.,  to  Brown.  Gaffney 
returned  in  1856.  While  he  was  absent,  Brown  paid  up  what 
was  due  to  Gurnee,  Hayden  &  Co.  on  the  lots,  and  assigned 
to  his  son,  J.  P.  Brown,  who  obtained  a  patent  to  the  land. 
Gurnee,  Hayden  &  Co.  paid  the  two  notes  last  due  to  the 
canal  trustees,  and  the  amount  was  included  in  the  contract. 
After  Gaffney's  return,  about  10th  March,  1857,  a  settlement 
between  him  and  the  Browns  took  place,  and  J.  P.  Brown 
deeded  to  Gaffney  the  whole  of  the  lots,  and  Gafihey  deeded 
back  east  twenty  feet  of  lot  4,  and  gave  his  three  notes  for 
$603.16  each,  payable  in  one,  two  and  three  years,  and  a  mort- 
gage with  power  of  sale  upon  the  residue,  the  west  forty  feet, 
and  Brown  surrendered  the  notes  of  $235  each.  The  first  of 
these  notes  secured  by  the  mortgage  not  being  paid  when  due, 
Brown  proceeded  to  advertise  the  forty  feet  for  sale,  and  then 


AFKIL  TEEM,  1862.  151 

Brown  et  al.  v.  Gaffney  et  al. 

in  May,  1S5S,  offered  to  pay  $500,  a  span  of  horses  and 
wagon,  for  the  right  of  redemption  of  Gaffney  in  this  west 
forty  feet.  Gaffney  drew  up  a  deed  for  the  whole  sixty  feet, 
or  the  two  loto,  and  sent  it  by  one  G.  ~W.  Richardson,  to  be 
delivered  on  payment  of  money  and  delivery  of  property  to 
Richardson.  Richardson,  on  the  22nd  May,  1853,  delivered 
this  deed  to  Brown,  receiving  all  of  the  property  but  only  §125 
of  the  money,  Rrown  holding  back  $75  to  pay  taxes  then  un- 
paid. Gaffney  put  this  money  on  deposit,  and  in  the  fall  lie 
withdrew  it,  and  Richardson  informed  the  Browns  that  he  had 
the  money  and  property  to  pay  them,  if  they  would  take  it  and 
surrender  the  deed. 

In  October,  1858,  an  action  of  ejectment  was  brought,  which, 
in  November,  1860,  resulted  in  a  verdict  and  judgment  for  J. 
P.  Brown.  Whilst  this  suit  was  pending,  Gaffney  died,  leaving 
Esther  E.,  his  widow,  and  the  other  complainants,  minors,  his 
children,  and  leaving  a  will  by  which  he  devised  his  real  estate 
to  his  wTidow,  during  her  life,  remainder  over  to  his  children 
in  fee. 

On  the  24th  February,  1860,  the  widow  and  children  file 
their  bill  in  chancery,  sworn  to  by  the  widow,  in  which  it  is 
charged  that  J".  L.  Brown  obtained  the  title  from  them  to  his 
son,  James  P.  Brown,  by  false  and  fraudulent  statements. 
Amendments  to  this  bill  were  filed.  An  entire  new  case  is 
made  by  the  amended  bill,  which  sets  up  that  Gaffney  assigned 
the  Gurnee,  Hayden  &  Co.  contract  to  Brown,  as  a  security  for 
pxlvances  to  redeem  the  property  from  Gurnee,  Hayden  &  Co., 
and  for  what  he  had  advanced  to  Gaffney  to  help  him  off  to 
California. 

Complainants  charge  that  Gaffney  mortgaged  the  property 
to  Brown,  to  secure  him  for  advances  made  to  enable  Gaffney 
to  go  to  California,  and  to  redeem  the  property  from  Gurnee, 
Hayden  &  Co. 

The  answers  set  up  that  the  assignment  by  Gaffney  to 
Brown,  when  Gaffney  went  to  California,  was  an  absolute  one, 
and  not  given  as  a  mortgage  or  security  for  any  sum  of  money 
whatever. 

The  decree  of  the  Superior  Court  is  substantially  as  fol- 
lows: 
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This  cause  coming  on  to  be  heard  upon  the  bill  and 
amended  bill  of  complaint,  answers  of  defendants,  James  P. 
Brown,  and  Jeremiah  L.  Brown,  the  depositions,  exhibits  and 
other  proofs  on  file  in  the  cause,  and  documentarj  proofs  refer- 
red to  in  bill  and  amended  bill  and  answers,  and  considered  and 
taken  by  the  parties  as  on  file,  It  being  agreed  and  stipulated 
by  the  solicitors  on  both  sides,  that  all  deeds  and  instruments 
of  writing  or  documentary  evidence  on  file  or  of  record  in  the 
recorder's  office  of  Cook  county,  or  any  of  the  courts  of  said 
county,  referred  to  as  proofs  of  exhibits,  but  not  on  file  as 
proofs  in  the  cause,  should  be  considered  as  though  they  were 
on  file  as  part  of  the  proofs  in  the  cause,  as  well  as  those  refer- 
red to  in  the  bill  and  amended  bill,  as  in  the  answers  of  the 
defendants,  and  that  the  court  might  refer  to  the  same.  And 
the  court  being  now  sufficiently  advised  of  and  concerning  the 
same,  it  is  ordered,  adjudged  and  decreed,  that  the  defendant, 
James  P.  Brown,  be  and  he  is  held,  deemed  and  regarded  as 
mortgagee  of  the  said  Bernard  Gaffney,  deceased,  of  the 
premises  in  controversy,  as  described  in  the  complainant's  bill 
and  amended  bill,  and  that  the  complainants  be  and  they  are 
allowed  to  redeem  by  pajdng  said  James  P.  Brown  all  moneys 
advanced  upon  the  faith  of  that  security  and  mortgage,  with  in- 
terest thereon,  at  the  rate  of  six  per  cent,  per  annum,  from  the 
times  the  same  were  respectively  advanced,  and  that  an 
account  thereof  be  taken,  the  court  allowing  in  such  account  the 
following  items: 

First,  the  amount  paid  under  the  contract  between  Gurnee, 
JIayden  &  Co.,  and  Bernard  Gaffney,  (the  defendants  con- 
ceding that  the  same  includes  the  payments  made  to  the  canal 
trustees  under  the  certificate  of  purchase,  both  in  evidence  in 
the  cause.) 

Second,  the  taxes  and  assessments  on  said  premises. 

Third,  all  necessary  expenses  paid  or  incurred  by  either  of 
said  defendants  in  or  about  procuring  the  title  of  said  premises 
from  said  canal  trustees. 

The  court  refused  to  allow  in  such  account  the  following 
items,  namely: 

First,  the  two  notes  made  by  Bernard  Gaffney  for  $235  each, 
to  Jeremiah  L.  Brown. 
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Second,  the  money  and  property  left  with  G.  W.  Richardson, 
as  the  consideration  of  the  deed,  dated  May,  1858. 

Third,  the  taxed  costs  and  expenses  in  the  ejectment  suit 
mentioned  in  the  bill  of  complaint  and  in  evidence. 

Fourth,  the  expenses  of  advertising  the  property  for  sale 
under  the  mortgage,  of  date  of  March  13,  1857,  in  evidence. 

Fifth,  the  actual  money  and  property  advanced  by  Jeremiah 
L.  Brown  to  Bernard  Gaffney,  as  the  consideration  of  the  two 
notes  of  $235  each;  and  that  a  master  in  chancery  hear  proofs 
and  state  the  accounts,  etc. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  upon 
the  confirmation  of  said  report,  said  complainants  do  pay  to 
the  said  defendant,  James  P.  Brown,  the  amount  which  shall 
be  certified  to  be  due  to  him  for  principal  and  interest,  within 
thirty  days  after  the  order  of  confirmation,  and  thereupon  the 
said  James  P.  Brown  do  convey  all  his  right,  title  and  inter- 
est,  either  in  law  or  equity,  to  the  premises  in  controversy,  by 
a  proper  deed  to  be  settled  by  said  master.  But  in  default  of 
said  complainants  paying  to  the  said  defendant,  James  P. 
Brown,  the  amount  so  reported  due,  with  interest  thereon,  as 
aforesaid,  it  is  ordered,  adjudged  and  decreed,  that  said  mas- 
ter sell  the  said  property,  or  so  much  thereof  as  shall  be  suffi- 
cient to  pay  the  same,  and  for  that  purpose,  he  shall  advertise 
the  same  for  sale,  etc.,  for  twenty  days  previous  to  the  time  of 
said  sale;  and  shall  sell  so  much  thereof  as  will  be  sufficient 
to  pay  said  principal  and  interest,  for  cash  in  hand,  giving  a 
certificate  of  purchase,  which  shall  certify  the  said  sale;  and 
that  said  purchaser  or  purchasers  will  be  entitled  to  a  deed  of 
conveyance  within  fifteen  months  from  the  date  thereof,  unless 
before  that  time  the  same  shall  be  redeemed  according  to  the 
statute  in  such  case  made  and  provided.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  said  defendant,  James 
P.  Brown,  be  enjoined  and  restrained  perpetually  from  en- 
forcing his  said  judgment  at  law,  in  ejectment  against  said 
complainants,  and  that  he  be,  and  is  hereby,  perpetually  en- 
joined from  proceeding  at  law,  upon  any  of  the  deeds  or  mort- 
gages from  Bernard  Gaffney  to  him,  against  said  complainants. 
And  that  all  said  deeds  be  held  and  considered  as  mere  mort- 
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gages  to  secure  the  principal  and  interest  aforesaid.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  said  complainants 
recover  of  said  defendants  their  costs  and  charges,  by  them  ex- 
pended, in  and  about  the  prosecution  of  this  suit;  and  that  the 
same  be  taxed,  including  the  costs  and  charges  of  said  master's 


report. 

W.  T.  Burgess,  for  Appellants. 
U.  F.  Binder,  for  Appellees. 

"Walker,  J.  In  this  case  the  complainants  claim  as  the 
widow  and.  heirs  of  Bernard  Gaffney,  deceased.  He,  on  the 
1st  day  of  September,  1848,  purchased  the  property,  in  litiga- 
tion, of  the  commissioners  of  the  Illinois  and  Michigan  canal, 
for  the  sum  of  six  hundred  and  twenty  dollars.  He,  at  the 
time  of  the  purchase,  paid  one-fourth  of  the  sum,  and  the 
interest  in  advance  on  the  remainder  for  one  year.  He  also 
gave  his  notes  for  the  balance,  in  equal  portions,  payable  in 
one,  two  and  three  years,  with  interest  from  date,  and  received 
a  certificate  of  purchase,  stating  the  facts,  and  that  he  would 
be  entitled  to  a  deed  on  the  payment  of  the  notes.  On  the 
13th  day  of  March,  1850,  being  indebted  to  Gurnee,  Hayden  & 
Co.,  Gaffney  assigned  this  certificate  to  them,  and,  at  the  same 
time,  gave  them  a  quit-claim  deed  to  the  premises  in  question, 
and  received  from  them  an  obligation  that  on  his  paying  them 
the  sum  of  $940.51,  they  would  reconvey  the  premises  to 
him. 

Afterwards,  on  the  17th  day  of  March,  1851,  Jeremiah  L. 
Brown  became  the  assignee  of  the  certificate  of  purchase  from 
Gurnee,  Hayden  &  Co.,  and  took  from  them  a  quit-claim  deed 
of  their  interest  in  the  premises.  The  evidence  shows  that  the 
assignment  was  made  at  the  request  of  Gaffney. 

By  the  arrangement  between  Gaffney  and  Gurnee,  Hayden 
&  Co.,  there  can  be  no  doubt  that  Gaffney  became  a  mortgagor 
of  his  interest  to  them.  This  is  too  well  settled  to  be  contro- 
verted. And  by  the  assignment  of  the  certificate  of  purchase 
by  Gurnee,  Hayden  &  Co.  to  Brown,  he  assumed  to  the 
transaction  the  same  attitude  and  acquired  the   same   rights 
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held  by  Gurnee,  Hayden  &  Co.,  and  no  tiling  more,  so  far  as 
the  evidence  in  the  record  discloses.  But  it  is  insisted  that 
Brown  acquired  Gaffney's  interest  in  the  premises,  divested  of 
the  right  of  redemption.  That  by  a  parol  agreement  between 
them,  when  the  assignment  was  made  to  Brown,  the  right  of 
redemption  by  Gaffney  was  extinguished,  and  that  Brown  ac- 
quired not  the  right  of  a  mortgage,  but  the  absolute  title,  as  a 
purchaser.  The  only  evidence  in  the  case  tending  to  prove 
that  such  an  arrangement  was  made,  is  that  of  Brown,  who, 
having  assigned  his  interest  to  his  son,  became  a  witness  in 
the  cause.  He  states,  that  it  was  in  consideration  of  his 
furnishing  to  Gaffney  the  means  of  going  to  California.  "We 
are  disposed  to  consider  his  evidence  as  though  he  was  free 
from  interest  in  this  suit,  and  as  a  competent  witness.  But 
owing  to  the  attitude  he  bears  to  the  case,  and  the  relationship 
he  bears  to  the  other  plaintiff  in  error,  we  must  receive  his  evi- 
dence with  great  caution.  He  is  the  assignee  of  Gurnee,  Hay- 
den &  Co.,  and  the  assignor  and  father  of  the  defendant  below, 
now  claiming  title  to  the  lands  as  his  assignee;  and  in  every 
stage  of  this  controversy,  whether  in  or  out  of  court,  he  has 
taken  an  active,  if  not  an  interested  part. 

He  testifies,  that  Gaffney  relinquished  his  right  of  redemp- 
tion in  the  premises,  in  consideration  of  the  means  furnished 
to  enable  him  to  go  to  California.  The  language  employed 
by  Gaffney  is  not  given,  "but  simply  his  conclusions  of  the 
legal  effect  of  the  transaction.  It  appears  from  this  evidence, 
that  the  money  and  property  advanced  by  him  to  Gaffney  did 
not  exceed  in  value  three  hundred  dollars.  That  he  received 
from  Gaffney  his  notes  for  four  hundred  and  seventy  dollars. 
This  would  seem  to  be  a  loan  by  Brown  to  Gaffney.  If  a 
purchase,  it  may  be  asked,  why  take  these  notes?  or  can  we 
suppose  that  Brown  would  demand,  or  that  Gaffney  in  addition 
to  these  notes  would  surrender  the  right  of  redemption  to  the 
home  of  his  family,  and  all  he  possessed,  for  the  sum  of  less 
than  three  hundred  dollars  %  This  would  seem  to  be  improb- 
able, and  that  he  should  manifest  such  generosity  to  a  man  of 
wealth,  is  still  more  improbable.  But  other  witnesses  testify 
that  the  witness  Brown  stated  to  them,  that  he  held  the  prop- 
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erty  subject  to  redemption.  This  is  the  substance  of  the  testi- 
mony of  Yoe,  George  W.  and  William  M.  Kichardson.  The 
evidence  of  these  witnesses  is  irreconcilable  with  Brown's  testi- 
mony. They,  so  far  as  the  record  discloses,  are  disinterested, 
and  their  evidence  overcomes,  by  a  decided  preponderance,  that 
of  Brown. 

The  conduct  of  Gaffney  during  the  whole  transaction,  was 
such  as  clearly  indicated  that  he  regarded  Brown  as  a  mort- 
gagee and  not  the*  owner,  nor  can  Brown's  conduct  and  declara- 
tions be  reconciled  with  any  other  supposition.  And  when  the 
equity  rule — "once  a  mortgage  always  a  mortgage" — is  ap- 
plied, nothing  but  clear  and  highly  satisfactory  evidence  should 
take  the  case  out  of  .its  operation.  The  evidence  in  this  case  is 
not  of  that  character.  We  are,  therefore,  of  the  opinion  that 
by  the  assignment  to  Brown  by  Gurnee,  Hayden  &  Co.,  the  re- 
lation of  mortgagor  and  mortgagee  was  not  disturbed,  but  still 
subsisted  unimpaired. 

Whilst  that  relation  still  subsisted,  Brown  assigned  his 
interest  in  the  premises  to  his  son,  James  P.  Brown,  who 
claims  the  title,  divested  of  the  right  of  redemption,  by  virtue 
of  a  deed  from  the  canal  commissioners,  by  surrendering  to 
them  the  original  certificate  to  Gaffney.  If  James  P.  Brown 
took  the  assignment,  with  notice  of  Gaffney's  right  to  redeem 
from  his  father,  he  acquired  no  more  than  his  father's  rights. 
He  thereby  received  the  rights,  and  occupies  the  position  of 
his  father  in  every  respect.  That  he  either  had  notice  of  the 
condition  of  the  title  at  the  time  he  purchased,  or  had  such 
notice  as  put  him  \ipon  inquiry  and  charged  him  with  notice? 
is  true,  as  Gaffney  was  in  the  open,  visible  possession  of  the 
premises.  This  is  held,  by  numerous  decisions  of  this  court, 
to  be  amply  sufficient  to  charge  a  purchaser  with  notice  of  all 
legal  and  equitable  claims  of  the  occupant.  He  then  received 
the  assignment,  subject  to  redemption,  and  did  not  in  the  ]east 
change  that  right  by  procuring  a  deed  from  the  canal  commis- 
sioners. 

But  it  is  insisted  that  the  relation  of  the  parties  to  this  prop- 
erty was  changed  by  the  arbitration  of  Yoe,  and  a  court  of 
equity   will  not  interfere,  however  inequitable  the  transaction 
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might  be.  After  a  careful  examination  of  the  record,  we  are 
unable  to  perceive  any  evidence  showing  that  there  was  an 
arbitration  of  this  controversy.  Yoe  states, .  that  Gaffney  re- 
quested him  to  make  a  proposition  to  Brown,  to  divide  the 
property,  which  he  did,  and  it  was  accepted,  and  when  they 
came  to  consummate  the  agreement,  it  was  found  to  be  incon- 
venient to  make  an  equal  division,  when  a  new  agreement  was 
made.  By  it  a  portion  of  the  property  was  deeded  to  Brown, 
and  a  mortgage  was  given  to  him  upon  the  balance,  to  secure 
Gaffney's  notes  for  $1,800.  There  is  in  this  nothing  that  has 
the  slightest  semblance  to  an  arbitration,  but  it  was  simply  a 
contract  made  by  the  agency  of  a  third  person.  If  this  was 
held  to  be  an  arbitration,  we  are  at  a  loss  to  perceive  what  de- 
scription of  agreement,  made  through  an  agent,  would  not  be 
an  arbitration.  But  even  if  it  was  what  it  is  claimed,  still  the 
parties  abandoned  it,  and  entered  into  a  new  and  different  agree- 
ment, by  which  it  was  agreed  that  Gaffney  was  to  deed  the 
whole  property  to  Brown  upon  his  paying  to  Gaffney  $500  in 
money,  and  delivering  him  a  pair  of  horses,  wagon  and  harness, 
worth  about  three  hundred  dollars. 

Much  stress  is  placed  upon  this  feature  of  the  case,  espe- 
cially as  the  money  was  paid  to  Richardson,  and  by  him  to 
Gaffney,  and  the  horses,  wagon  and  harness  were  delivered  to 
Richardson,  who  was  authorized  to  deliver  the  deed  and 
receive  the  money  and  property.  He  was  only  authorized  to 
deliver  the  deed,  upon  a  full  compliance  with  the  terms  of  the 
agreement.  Yet  James  P.  Brown  would  only  pay  $425, 
claiming  that  he  should  retain  the  $75  to  pay  taxes  on  the 
property.  Gaffney  insisted  that  Richardson  had  done  wrong 
in  receiving  less  than  the  full  amount,  and  took  the  money  to 
Chicago  and  deposited  it  in  a  bank,  and  gave  the  certificate  to 
Richardson  to  hold  until  the  matter  was  settled,  or  to  let  Brown 
have  it  and  the  property  if  he  would  receive  them.  It  was 
offered  to  him,  but  he  refused  to  receive  it  and  give  up  the 
deed. 

It  appears  that  when  this  arrangement  was  made,  Brown, 
through  Richardson,  made  the  offer,  and  said  that  Gaffney 
might  do  worse.     Gaffney  at  first  declined  the  offer,  but  after- 
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wards  concluded  he  could  do  nothing  else,  as  the  property  would 
be  sold  in  a  few  days  without  redemption,  and  accepted  the 
proposition.  We  perceive  from  this  evidence  that  Brown  in- 
tended to  coerce  Gaffney  into  this  arrangement,  as  the  state- 
ment "  he  might  do  worse,"  could  have  been  designed  for  no 
other  purpose.  And  Gaffney  evidently  so  understood  it,  as  he 
said  "  he  could  do  nothing  else,  as  the  property  would  be  sold 
in  a  few  days  without  redemption."  When  it  is  remembered 
that  this  property  was  worth  seven  or  eight  thousand  dollars, 
and  all  of  the  incumbrances  held  against  Gaffney,  by  Brown, 
did  not  exceed  three  thousand  dollars,  it  seems  perfectly  ap- 
parent that  Brown  was  using  the  power  that  a  creditor  possesses 
over  his  debtor,  to  coerce  him  into  a  relinquishment  of  his  right 
of  redemption.  This,  we  think,  was  oppressive  and  unconscion- 
able, and  calls  for  the  interposition  of  a  court  of  equity  to  af- 
ford relief.  The  fact  that  the  only  title  held  before  this  trans- 
action occurred,  by  plaintiff  in  error,  was  a  mortgage  to  secure 
the  payment  of  money,  no  injustice  can  result  to  him  by  com- 
pelling him  to  receive  his  money  with  interest,  and  satisfying 
his  mortgage;  on  the  other  hand,  if  a  redemption  were  not  al- 
lowed, the  complainants  would  sustain  a  loss  of  perhaps  not 
less  than  five  thousand  dollars. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


John  James,  Plaintiff  in  Error,  v.  Washington  Bush- 
nell et  al.,  Defendants  in  Error. 

ERROR  TO  LA  SALLE. 

A  party  to  recover  in  chancery,  if  the  allegations  in  the  bill  are  denied,  must 

establish  his  rights  by  evidence. 
In  chancery  practice,  the  evidence  should  be  preserved  in  the  record,  in  order 

to  have  the  decree  sustained. 

Tins  bill  in  chancery  alleges,  that  complainants  are  seized 
in  fee  simple  as  tenants  in  common  of  the  undivided  one-third 
of  the  undivided  ten  -sixteen  th  parts  of  a  part  of  north  half 
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of  west  half  of  south-east  quarter  of  Sec.  18,  Town.  33, 
Range  5,  describing  the  lands  by  metes  and  bounds.  That 
said  land  is  covered  with  timber  and  contains  a  valuable  coal 
mine.  The  defendants,  except  James,  claim  some  interest  in 
the  land.  That  James  is  engaged  in  mining  coal  upon  land 
adjoining,  which  belongs  to  Daniel  Ward,  and  has  made  an 
entrance  on  the  land  of  Ward  near  the  line  of  the  land  on 
which  complainants  are  interested,  and  has  run  the  entry  into 
the  lands  first  described,  and  is  mining  coal  therein,  and  has 
taken  out  of  said  lands  200  tons  of  coal,  and  is  still  digging 
coal  from  said  land  and  converting  it  to  his  own  use;  and  has 
cut  a  large  quantity  of  timber  on  said  land,  and  is  still  en- 
gaged in  cutting  timber  thereon,  without  consent  of  the 
owners  of  the  land;  and  that  such  acts  work  an  irreparable 
injury  to  the  freehold.  That  James  is  not  responsible  in 
damages. 

Prayer  that  James  be  enjoined.  That  all  the  defendants 
answer,  but  not  under  oath.  That  an  account  may  be  taken, 
and  James  required  to  pay  for  the  coal  and  timber  he  has 
taken ;  and  for  general  relief. 

James,  one  of  the  defendants,  denies,  upon  his  belief,  that 
complainants  have  any  title  to  the  land  claimed;  insists  that 
if  they  have  such  title,  they  have  a  remedy  at  law.  There 
may  be  coal  on  the  land  claimed,  but  defendant  has  no  know- 
ledge of  the  extent  or  value  of  the  same.  Denies  that  Ward 
has  any  title  to  the  premises  described  in  the  bill;  admits 
that  Ebenezer  Jackson,  Gordon  S.  Hubbard,  and  the  unknown 
heirs  of  Josiah  S.  Lawrence,  have,  or  claim  to  have,  some  in- 
terest in  the  land.  Denies  that  he  has  taken  any  wood  or 
coal  from  land  belonging  to  complainants.  Defendant  alleges 
that  said  north-west  quarter  of  said  south-east  quarter  of  said 
Section  18,  was  conveyed  by  James  H.  Reading  and  William 
T.  Hopkins  to  Charles  H.  and  Hiram  C.  Gould,  and  that  they 
are  the  legal  and  equitable  owners  thereof,  and  that  they,  for 
a  valuable  consideration,  cgnveyed  to  him  one-fourth  interest 
in  the  coal  upon  said  land,  August  20,  1855,  at  which  time 
defendant  took  possession  of  the  land,  and  held  possession 
until  ISTovemher  8,  1858,  when  he  conveyed  his  interest  in  the 
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same  to  Edward  Hughes,  for  a  valuable  consideration ;  that  said 
Hughes  has  held  possession  of  the  land  ever  since,  for  himself, 
and  Gould  and  the  owners. 

Replication  to  James'  answer  filed. 

Decree  entered  perpetually  enjoining  James  and  all  acting 
under  him,  from  interfering  in  any  way  with  said  land. 

The  errors  assigned  are,  that  the  court  erred  in  hearing,  the 
case,  when  the  proper  parties  were  not  before  the  court;  in  ren- 
dering a  decree  against  defendant,  James,  without  evidence; 
and  in  rendering  the  decree  aforesaid  in  manner  and  form 
aforesaid. 

J.  IS.  Reading,  for  Plaintiff  in  Error. 

The  bill  shows  that  there  were  other  parties  interested  in 
the  land,  who  were  entitled  to  be  heard.  An  account  is 
prayed. 

The  answer  shows  that  Charles  H.  Gould,  Hiram  C.  Gould 
and  Edward  Hughes  were  necessary  parties  to  the  proceedings. 
Prentiss  v.  Kimball,  19  111.  320. 

The  record  shows  no  proof  whatever  to  support  the  decree. 
Stacey  v.  Randall,  17  111.  467;  Wilson  v.  Ninney,  14  111. 
27;  Ward  v.  Owens,  12  111.  283;  Nichols  v.  Mourton,  16  111. 
113;  Ryan  v.  Miller,  14  111.  68;  Cummings  v.  Cummings, 
15  111.  33. 

Gray,  Avery  &  Bushnell,  for  Defendants  in  Error. 

"Waxxer,  J.  No  exhibits,  or  other  proof,  appear  in  .this 
record.  The  answer,  although  not  very  positive,  does  deny 
the  allegations  of  the  bill,  and  requires  proof  of  complainants' 
title.  If  such  proof  was  heard  on  the  trial,  it  is  not  presented 
in  the  record.  It  is  one  of  the  plainest  of  all  the  elementary 
principles,  that  a  party  to  recover  must,  unless  it  is  confessed, 
prove  his  right  by  sufficient  evidence.  The  bill  alleges,  and 
to  present  a  case  in  which  the  court  could  grant  relief,  had  to 
allege,  that  the  complainants  were  the  owners  of  the  land, 
that  defendant  was  trespassing,  and  that  from  insolvency  their 
remedy  at  law  was  worthless.  Until  these  allegations  were 
either  proved  or   admitted,  the  court  could  afford  no  relief. 
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They  were  not  proved  or  admitted,  bat  on  the  contrary  were 
denied.  In  proceedings  in  courts  of  chancery  the  practice 
requires  the  evidence  to  be  preserved  in  the  record,  and  if  it 
fails  to  show  grounds  for  granting  the  relief  ordered  by  the 
decree,  it  must  be  reversed  on  appeal  or  writ  of  error. 

There  being  no  evidence  in  this  case  upon  which  to  base  the 
decree  of  the  court  below,  it  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 


Decree  reversed. 


Moses   Robertson,  Appellant,   v.   John   Dodge, 
Appellee. 

APPEAL   FROM    WARREN. 

A  jury  cannot  willfully  disregard  the  testimony  of  an  unimpeached  witness. 
While  a  jury  may  judge  of  the  credibility  of  a  witness,  they  must  exercise 
their  judgments  while  doing  so,  and  not  their  will  merely. 

The  appellee*  sued  the  appellant  before  a  justice  of  the 
peace,  to  recover  pay  upon  an  alleged  contract  to  build  a  par- 
tition fence  between  the  farms  of  the  parties. 

The  case  was  appealed  to  the  Circuit  Court  of  Warren 
county,  and,  upon  a  trial  before  a  jury,  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  below  for  $26.25  and 
costs. 

On  the  trial,  the  plaintiff  proved  that  a  contract  was  made 
between  the  parties  in  March,  1858,  whereby  the  plaintiff  was 
to  build  a  partition  fence  separating  the  adjoining  farms  of  the 
parties,  and  the  defendant  was  to  pay  the  price  for  one-half 
thereof;  that  the  plaintiff  built  the  fence  of  rails,  106  rods 
long,  and  that  it  was  worth  $30,  i.  <?.,  one-half  of  it. 

There  wTas  evidence  tending  to  show  that  a  subsequent 
arrangement  was  made,  whereby  the  fence  was  to  be  built  of 
posts  and  boards,  but  it  also  showed  that  the  fence  built  had 
been  used  by  the  defendant,  and  that  there  was  a  controversy 
about  it  between  the  parties. 

The  defendant  then  proved,  by  Bailey  C.  IZobertson,  that 
Yol.  XXYIIL— 11 
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in  April  or  May,  1859,  he  bought  the  farm  of  plaintiff  from 
him,  together  with  another  tract,  for  $3,000;  that  he  would  not 
purchase  until  the  controversy  about  the  fence  was  settled, 
and  the  plaintiff  agreed,  as  a  part  of  the  contract  of  sale,  that 
whatever  claim  he  had  for  building  the  fence,  should  be  and 
was  transferred  to  the  witness;  and  afterwards  the  witness 
released  the  defendant  from  all  such  liability  and  before  this 
suit  was  brought,  but  did  not  receive  anything  for  it. 

The  defendant  then  proved,  by  David  Alder,  that  just  be- 
fore this  suit  was  commenced,  the  plaintiff  said  to  the  witness, 
"  that  he  supposed  he  had  settled  the  matter  when  he  sold  his 
farm,  but  he  had  altered  his  mind,  and  was  going  to  have  a 
lawsuit  about  it.3' 

This  was  all  the  evidence. 

Two  instructions  were  given  for  the  plaintiff,  to  which  no 
exception  is  now  taken. 

On  the  part  of  the  defendant  the  court  gave  the  following 
instruction: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  when 
Dodge,  the  plaintiff,  sold  the  farm  to  B.  C.  Eobertson,  he  also 
agreed  with  him,  as  a  part  of  the  consideration  of  the  purchase 
of  said  farm,  that  he  might  have  the  benefit  of  the  claim  he 
had  against  the  defendant  for  the  making  and  building  the 
said  fence,  then  they  will  find  for  the  defendant." 

The  defendant  moved  for  a  new  trial,  which  was  overruled 
by  the  court,  and  exception  taken. 

The  appellant  now  assigns  for  error,  among  other  things, 
the  refusal  of  the  court  to  grant  a  new  trial. 

Philo  E.  Reed  and  "W.  C.  Gottdy,  for  Appellant. 

J.  K.  Ripley  and  A.  G.  Kirkpatrick,  for  Appellees. 

Caton,  C.  J.  TJnder  the  evidence  and  the  instructions  in 
this  case,  this  is  a  most  extraordinary  verdict.  If  the  witness 
Eobertson  is  to  be  believed,  then  the  plaintiff  did  sell  this 
claim  against  the  defendant  to  the  witness  when  he  sold  the 
farm,  and  it  was  a  part  of  the  same  transaction.  This  trans- 
ferred to  the  witness  the  equitable  title  to  the  claim,  and  the 
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ri*>-ht  to  enforce  or  release  it  as  he  pleased.  He  refused  to  pur- 
chase the  farm  till  this  difficulty  was  disposed  of.  It  was  dis- 
posed of  when  it  was  sold  to  him,  thereby  enabling  him  to 
release  or  settle  it  as  he  pleased.  He  released  it,  and  this,  as  he 
supposed,  secured  peace  and  quiet  in  his  neighborhood.  Such 
release,  although  voluntary,  was  a  good  defense  to  any  action 
for  this  demand,  at  least  unless  it  was  prosecuted  by  Robertson. 
The  only  question  would  seem  to  be,  was  the  jury  justified  in 
disregarding  the  testimony  of  this  witness?  He  was  not  im- 
peached in  the  least,  in  any  way,  so  far  as  this  record  shows. 
Indeed,  there  is  no  intimation  that  he  is  not  a  truthful  man. 
Can  a  jury,  from  mere  caprice,  entirely  disregard  the  testi- 
mony of  a  witness  unimpeached  in  any  way  ?  This  they  cannot 
lawfully  do,  although  they  are  the  judges  of  the  credibility  of 
witnesses.  They  must  judge  of  that  fact,  as  of  any  other  in 
the  case,  from  evidence.  They  cannot  disregard  the  testimony 
of  a  witness  without  some  cause.  They  must  have  some  grounds 
for  disbelieving  him  before  they  are  authorized  to  do  so.  They 
must  exercise  their  judgment,  and  not  their  will,  when  passing 
upon  the  credibility  of  a  witness. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  Mitchell  et  al,  Plaintiffs  in  Error,  v.  John  K. 
Brewster,  and  Joseph  M.  Brewster,  Defendants  in 
Error, 

ERROR  TO  STEPHENSON. 

A  judgment  against  one  of  several  makers  of  a  note  without  process  against 
the  others,  releases  those  who  are  not  sued. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs  in 
error,  in  the  Stephenson  Circuit  Court,  to  recover  the  amount  of 
two  promissory  notes,  executed  by  defendants  in  error.  The 
declaration  was  in  the  usual  form;  the  notes  declared  on  were 
as  follows: 
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"  $1,000.  Freeport,  III.,  May  30,  18-r,9. 

,  Thirty  days  after  date,  for  value  received,  we  promise  to  pay  James  Mitch- 
ell &  Co.,  or  order,  one  thousand  dollars,  with  ten  per  cent,  interest  aftei 
due,  for  money  loaned.     Payable  at  Stephenson  County  Bank. 

J.  K.  BREWSTER, 

By  J.  M.  Brewster. 
J.  M.  Brewster,  Security." 
"  $312.  Freeport,  III.,  June  2,  1859. 

Thirty  days  after  date,  for  value  received,  we  promise  to  pay  James  Mitch- 
ell &  Co.,  or  order,  three  hundred  and  twelve  dollars,  with  ten  per  cent, 
interest  after  due,  for  money  loaned.    Payable  at  Stephenson  County  Bank. 

J.  K.  BREWSTER, 

By  J.  M.  Brewster. 
J.  M.  Brewster,  Security." 
The  defendants  filed  these  pleas: 

1.  General  issue. 

2.  That  a  former  judgment  was  recovered  in  the  Circuit 
Court  of  Stephenson  county,  at  the  December  term,  1857, 
against  the  said  defendant,  John  K.  Brewster,  for  the  same 
cause  of  action,  and  that  said  judgment  was  still  in  force. 

3.  Same  as  the  second,  the  second  and  third  pleas  being 
severally  to  the  different  counts  in  the  declaration. 

The  plaintiffs  by  leave  of  the  court,  filed  several  replications 
to  the  defendants'  pleas.  The  first  and  second  replications  to 
the  second  and  third  pleas  were  nul  tiel  record. 

The  second  replication  to  the  second  plea,  sets  up  that  the 
defendant,  J.  M.  Brewster,  signed  the  note  as  security,  and 
that  J.  K,  Brewster  became  insolvent,  and,  for  the  purpose  of 
indemnifying  his  security,  caused  said  judgment  to  be  entered 
against  himself  by  confession,  without  the  knowledge  or  con- 
sent of  the  plaintiffs. 

The  third  replication  to  the  second  plea  is  substantially  same 
as  the  second,  except  that  said  judgment  was  entered  without 
any  agency  or  act  of  the  plaintiffs,  and  for  the  sole  benefit  of 
J.  M.  Brewster. 

The  fourth  replication  to  said  plea  sets  up  that  said  judgment 
was  entered  voluntarily  on  confession  by  said  J.  K.  Brewster, 
solely  for  the  benefit  of  said  J.  M.  Brewster,  without  any 
agency,  act  or  consent  of  said  plaintiffs. 

The  fifth  replication  to  the  same  plea  merely  avers  that  said 
judgment  was  rendered  by  confession  of  said  J.  K.  Brewster, 
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for  the  benefit  of  J.  M.  Brewster,  without  any  agency,  act  or 
consent  of  said  plaintiffs. 

The  second,  third  and  fourth  replications  to  the  third  plea, 
are  substantially  the  same  as  the  second,  third  and  fourth  to  the 
second  plea. 

The  eighth  replication,  being  the  fifth  to  the  second  plea, 
differs  from  the  others  only  that  -the  judgment  was  entered 
without  any  act  of  said  plaintiffs. 

At  the  same  term  the  defendants  moved  to  have  the  4th,  5th, 
6th,  8th,  9th  and  10th  replications  struck  from  the  files,  and  at 
the  same  time  filed  their  demurrer  to  the  3rd,  4th,  5th,  7th,  8th, 
9th  and  11th.  The  court  refused  to  strike  from  the  files  the 
6th  and  10th,  to  which  the  plaintiffs  excepted,  and  by  leave 
filed  a  further  replication,  in  which  they  aver  that  said  judg- 
ment was  rendered  by  confession  without  process;  that  J.  K. 
Brewster  voluntarily  confessed  the  same  on  said  notes,  which 
remained  entirely  unpaid  and  unsatisfied;  that  said  Brewster 
was  insolvent,  that  said  judgments  were  wholly  unpaid,  and 
that  said  plaintiffs  had  never  accepted  the  same  in  payment  or 
satisfaction  of  said  notes. 

The  demurrers  to  the  4th,  5th,  8th  and  9th  replications 
were  overruled,  and  sustained  as  to  the  others,  by  the  court, 
and  the  plaintiffs  excepted. 

To  the  several  replications  the  defend  .nts  rejoined. 

To  the  fourth — First,  that  said  J.  K.  Brewster  did  not  cause 
said  judgment  to  be  entered  against  him  voluntarily  and  with- 
out any  agency  of  said  plaintiffs.  Second,  did  not  without  any 
act  by  said  plaintiffs  for  that  purpose. 

To  the  fifth — without  any  agency,  act  or  consent  of  said 
plaintiffs. 

To  the  eighth — First,  that  said  J.  K.  Brewster  did  not  cause 
said  judgment  to  be  entered  against  himself  voluntarily  and 
without  any  agency  of  said  plaintiffs.  Second,  did  not,  etc., 
without  any  act  by  said  plaintiffs  for  that  purpose. 

To  the  ninth — that  said  J.  K.  Brewster  did  not  voluntarily 
cause  said  judgment  to  be  entered  against  himself  without  any 
agency  or  consent  of  said  plaintiffs  for  that  purpose. 

To  the  fourth  and  fifth,  and  eighth  and  ninth — that  after  the 
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judgment  was  rendered,  the  plain  tiffs  accepted,  adopted  and 
ajxproved  the  same,  and  caused  an  execution  to  be  issued  on  it. 

The  cause  was  tried  by  a  jury  at  the  same  term,  who  ren- 
dered a  verdict  for  the  defendants,  whereupon  the  plaintiffs 
moved  for  a  new  trial;  which  motion  the  court  overruled,  and 
rendered  judgment  on  the  verdict,  and  the  plaint iffs  ex- 
cepted. 

W.  P.  M alburn  (for  defendants)  testified,  that  about  the  1st 
of  February,  18  58,  he  had  a  conversation  with  Putnam,  one  of 
the  plaintiffs,  about  Brewster's  assignment  being  set  aside,  and 
Putnam  said  it  would  make  no  difference  with  them,  because 
J.  K.  Brewster  had  confessed  judgments  on  all  the  matters 
they  were  interested  in,  contained  in  the  assignment. 

Jason  Maksh,  for  Plaintiffs  in  Error. 

The  pleadings  and  proof  in  the  case  show,  that  the  notes 
were  executed  in  favor  of  the  plaintiffs  by  the  defendants 
jointly — J.  K.  Brewster  as  principal,  and  J.  M.  Brewster  as 
surety.  J.  K.  Brewster  became  insolvent,  and  caused  judg- 
ment to  be  entered  on  these  notes,  by  confession,  in  favor  of 
the  plaintiffs,  not  for  their  benefit  at  all,  but  simply  to  protect 
his  co-maker,  by  providing  that  the  plaintiffs  might  have  a 
prior  lien  on  his  property,  in  case  an  assignment,  which  he 
had  made,  should  be  set  aside. 

The  adjudged  cases  applicable  to  this  question,  do  not  seem 
so  much  to  consider  whether  the  mere  existence  of  the  first 
judgment  operates  as  a  bar  to  another  one  against  the  same 
person,  as  whether  the  doctrine  of  merger  necessarily  applies 
so  as  to  prevent  the  second  judgment.  SheeJiy  v.  Mandeville, 
6  Cranch  E.  253;  Potter  et  al.  v.  McCoy,  26  Penn.  R.  458. 

The  most  that  can  be  claimed  in  respect  to  a  debt  being 
put  into  judgment,  is,  that  it  thereby  becomes  a  higher  secu- 
rity; and  the  uniform  current  of  authorities  clearly  establishes 
the  proposition,  that  the  taking  of  a  higher  security  does  not 
merge  or  extinguish  the  original  debt,  unless  it  was  taken  in 
satisfaction  by  agreement  of  the  parties.  Wallace  v.  Fair  man, 
4  Watts,  378;  ^Gardiner  v.  Hink,  2  Rich.  R.  (S.  C.)  601; 
Estate  of  Davis  v.  Desanaue,  5  "Whar.  R.  530;    Van  Vleit  et 
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at.  v.  Jones  et  al.,  6  Spen.  E.  341;  Hawk  v.  Hinchcliff,  IT 
Barb.  Sup.  C.  B.  498;  Nicholson  v.  Leavitt,  4  Sandf.  Sup.  C. 
E.  306;  Drake  v.  Mitchell,  3  East  E.  251. 

M.  P.  Sweet,  and  Leland  &  Blanchaed,  for  Defendants  in 
Error. 

Cited,  22  111.  522;  13  Mees.  and  Welsb.  494;  2  Gilm.  355; 
18  John.  459;  13  Mass.  148;  19  111.  347;  5  Bos.  and  Pul. 
474. 

Walker,  J".  The  evidence  in  this  record  seems  to  establish 
the  fact,  that  plaintiffs  in  error  ratified  the  judgment  entered 
by  confession  in  their  favor,  against  John  K.  Brewster,  one  of 
the  makers  of  the  notes  sued  upon  in  this  case,  if  it  does  not 
show  that  it  was  confessed  by  their  procurement.  Putnam,  one 
of  thev  plaintiffs,  filed  an  affidavit  in  the  office  of  the  circuit 
clerk,  in  which  he  stated,  that  plaintiffs  had  recovered  this 
judgment,  and  they  had  an  execution  issued  thereon,  which 
had  been  returned,  no  property  found,  and  prayed  garnishee 
process  against  Joseph  M.  Brewster,  and  other  persons  named 
in  the  affidavit.  The  executions  were  produced  and  read  in 
evidence  on  the  trial  below.  Malburn  testified,  that  after  Ben- 
nett had  confessed  the  judgment,  Putnam  stated  to  the  witness, 
that  if  the  assignment  was  set  aside,  that  it  would  make  no 
difference  with  the  plaintiffs,  as  Brewster  had  confessed  judg- 
ment, on  all  the  matters  in  which  they  had  an  interest,  and 
which  were  embraced  in  the  assignment.  It  can  hardly  be  con- 
ceived how  a  ratification  of  the  confession  could  be  more  clear- 
ly shown,  than  by  this  evidence.  That  such  was  the  case,  a 
doubt  is  not  entertained. 

These  were  joint  notes.  And  the  question  is  presented  as 
to  what  was  the  effect  of  a  recovery  against  one  of  the  several 
makers,  without  embracing  the  others  in  the  proceeding.  It 
has  been  repeatedly  held  by  this  court,  that  a  recovery  against 
one  of  the  several  persons  jointly  liable,  releases  the  others, 
and  forms  a  complete  bar  to  a  recovery  against  them.  War- 
ren v.  McNulty,  2  Gilm.  355;  Thomyjson  v.  Emmett,  15  111. 
415;  Moore  v.  Rogers,  19  111.  247.     These  cases  are  in  point, 
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and  decisive  of  this  question.  And  the  rule  is*  so  firmly  estab- 
lished in  this  court,  and  accords  so  fully  with  the  adjudged  cases 
in  other  tribunals,  that  we  feel  no  disposition  to  again  discuss 
the  question,  or  to  review  the  rules  of  law  upon  which  it  is 
based.  If  the  judgment  had  been  confessed  without  the  knowl- 
edge of  the  payees,  or  had  not  been  ratified  by  them,  it  might 
have  been  otherwise,  but  that  question  is  not  now  before  us  and 
need  not  be  discussed. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Chicago  Marine  and  Fire  Insurance  Company, 
Plaintiff  in  Error,  v.  George  W.  Stanford,  who 
sues  for  the  use  of  Jasper  D.  Ward,  Defendant  in 
Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  depositor  may  draw  checks  upon  his  hanker  at  pleasure,  for  the  whole  or 
any  part  of  moneys  to  his  credit  in  bank;  and  each  holder  of  a  check  may 
recover  the  amount  expressed  in  it.  A  depositor  should  draw  his  checks 
in  good  faith,  and  not  to  multiply  suits. 

This  action  was  commenced  before  a  justice  of  the  peace,  by 
Stanford  against  the  plaintiff  in  error. 

On  the  trial  before  the  justice  the  plaintiff  obtained  judg- 
ment, and  the  defendant  appealed  to  the  Superior  Court  of 
Chicago,  where  the  case  was  tried  by  the  court  without  the  in- 
tervention of  a  jury,  and  Stanford  again  had  judgment  against 
the  plaintiff  in  error. 

On  the  trial,  the  plaintiff  (  Stanford )  offered  in  evidence  the 

following  check: 

"Chicago,  June  20,  1861. 
"Chicago  Marine  and  Fire  Insurance  Company,  pay  to  J.  D.  Ward  or 
bearer,  ninety-five  dollars.  ($95.)  G.  W.  STANFORD.1 ' 

And  proved  by  D.  J.  Avery  that  on  the  24th  June,  1861,  he 
presented  that  check  for  payment  to  the  defendant,  which  was 
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refused,  save  in  Illinois  bank  notes  that  were  then  uncurrent, 
worth  sixty  or  seventy  cents  on  the  dollar,  which  he  refused  to 
receive,  but  demanded  par  funds  in  payment  of  it. 

Plaintiff  then  called  for  the  bank  ledger  of  defendant,  which 
was  produced,  and  showed  a  balance  of  $165  due  plaintiff  from 
defendant  for  money  deposited  with  it  by  plaintiff,  and  which 
sum  stood  to  the  credit  of  plaintiff  at  the  time  the  check  was 
drawn  and  presented  for  payment,  and  also  at  the  commence- 
ment of  this  suit. 

It  was  then  admitted  by  the  parties  that  defendant  (plaintiff 
in  error)  did  a  banking  business  at  Chicago;  that  plaintiff 
had  for  several  months  kept  an  account  with  it  as  a  depositor, 
in  the  usual  course  of  business  between  banks  and  their  de- 
positors; and  that  the  check  offered  in  evidence  was  drawn  for 
a  part  of  the  sum  due  from  defendant  to  plaintiff  for  money 
deposited. 

The  plaintiff  then  admitted  that,  June  21,  1861,  he  drew 
another  check,  in  favor  of  E.  F.  Runyon,  for  $60,  part  of  the 
same  account,  for  money  deposited  with  defendant  by  plaintiff, 
at  which  time  there  was  a  credit  to  plaintiff  of  $165  for  money 
deposited,  which  check  was  presented  for  payment  to  defendant 
on  the  22nd  June,  1861,  and  payment  of  it  was  refused,  except 
in  Illinois  bank  notes,  worth  sixty -five  cents  on  the  dollar, 
which  were  refused  by  plaintiff. 

That  on  the  same  day  plaintiff  brought  suit  against  defend- 
ant in  his  own  name,  to  the  use  of  said  E.  F.  Runyon,  to 
recover  the  amount  due  upon  said  check  before  a  justice  of 
the  peace  in  Chicago,  and  recovered  judgment  in  that  case  on 
the  27th  June,  1861,  for  the  amount  of  the  check,  $60,  and 
costs. 

It  was  also  admitted  that  defendant  (plaintiff  in  error) 
appealed  from  that  judgment  to  the  Superior  Court  of  Chicago, 
and  that  case  came  on  for  trial  at  the  same  term  of  court  with 
the  present  case,  and  was  tried,  and  a  judgment  rendered 
in  favor  of  the  plaintiff  for  the  amount  of  the  check  and 
costs. 

That  said  check  and  judgment  were  for  a  part  of  the  same 
account  for  which  this  action  was  brought,  and  wThich  judg- 
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ment  was  entered  before  the  present  cause  was  brought  on  for 
trial. 

The  defendant  offered  in  evidence  the  record  and  proceedings 
in  the  cause  of  George  W.  Stanford,  to  the  use  of  E.  F.  Rimy  on, 
against  the  defendant,  being  the  same  proceedings  hereinbefore 
referred  to,  as  evidence  of  a  former  suit  and  recovery  of  a  part 
of  the  same  account  for  the  recovery  of  which  this  suit  is 
brought,  as  a  bar  to  the  maintenance  of  this  action  to  recover 
the  residue  of  said  account. 

Defendant  then  insisted  that  its  indebtedness  to  plaintiff  for 
money  deposited,  could  not  be  divided  into  several  suits,  each 
for  a  part  of  the  same  account,  and  that  the  record  and  pro- 
ceedings in  the  case  of  Stanford,  to  the  use  of  Runyon,  against 
the  defendant,  being  admitted  to  be  for  a  part  of  the  same  ac- 
count, for  the  residue  of  which  this  suit  was  brought,  was  a  bar 
to  the  present  action. 

Which  the  court  refused  to  hold,  and  rendered  judgment  for 
the  plaintiff  for  the  amount  of  said  check,  and  interest,  being 
for  the  balance  of  said  account. 

Motion  for  a  new  trial  by  defendant  overruled. 

The  errors  assigned  are — 

That  the  court  erred  in  refusing  to  hold  that  the  indebtedness 
of  plaintiff  in  error  to  defendant  in  error  could  not  be  split  up 
into  several  suits,  each  for  a  part  of  the  same  account. 

That  the  court  erred  in  not  holding  the  record  and  proceed- 
ings in  the  case  of  Stanford,  to  the  use  of  Runyon,  against  the 
Chicago  Marine  and  Fire  Insurance  Company,  a  bar  to  the 
maintenance  of  this  action. 

That  the  court  erred  in  rendering  judgment  for  the  plaintiff 
below. 

That  the  court  erred  in  not  rendering  judgment  for  the  de- 
fendant below. 

Thomas  Hoyne,  and  McOagg  &  Fuller,  for  Plaintiff  in 
Error. 

The  case  presents  this  single  question  for  the  decision  of  the 
court. 

Can    a  depositor  with  a  bank  "split"  his  deposit  account 
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into  as  many  sums  as  he  sees  fit,  and  maintain  a  separate  action 
for  eacli  sum,  in  his  own  name,  against  the  bank? 

The  plaintiff  in  error  insists  that  he  ought  not  to  be  allowed 
to  do  this;  that  the  indebtedness  from  the  bank  for  such 
deposits  is  entire;  that,  although  the  bank  may  be  liable  to 
pay  in  parcels  to  the  holders  of  checks  drawn  by  depositors, 
as  the  latter  may  direct,  yet  when  the  latter  brings  an  action  in 
his  own  name  to  recovrer  the  deposit,  he  ought  not  to  be  allowed 
to  divide  it  into  separate  suits,  as  the  whole  sum  can  be  re- 
covered in  one,  and  all  the  rights  of  the  parties  completely  set- 
tled without  in  any  way  limiting  or  affecting  any  rights  which 
the  holder  of  a  check,  drawn  by  a  depositor  upon  a  bank,  may 
have  secured  to  him  by  the  principles  established  in  the  case  of 
Munn  et  at.  v.  Burch  etal,,  25  111.  35. 

"It  is  a  well  settled  rule  of  law,  that  an  entire  contract  can- 
not be  divided  so  as  to  compel  a  party  to  perform  it  in  parcels, 
either  to  different  persons  or  at  different  times."  Stone  v. 
Pratt  et  al.,  25  111.  24.* 

We  insist  that  the  facts  of  the  case  warrant  the  statement, 
that  two  suits  instead  of  one  were  brought,  merely  to  give 
jurisdiction  to  a  justice  of  the  peace  in  favor  of  one  who  had 
a  larger  sum  due  him  than  was  within  that  jurisdiction. 

"The  institution  of  several  suits,  when  all  the  ends  of  justice 
might  have  been  attained  by  one,  is  considered  oppressive." 
Gould's  Pleading,  chap.  4,  page  103. 

The  case  of  Planters'  and  Mechanics'  Bank  of  Columbus 
v.  Chijply,  part  1,  Georgia  Decisions,  50,  seems  to  have  been  a 
very  similar  case  to  the  present,  although  the  facts  are  not  very 
fully  reported.     See  Chitty  on  Pleading,  199,  and  note. 

Mess,  Executor,  v.  Muble,  6  Serg.  &  Pawle,  58,  where  the 
principles  involved  are  fully  stated  and  enforced. 

Melleck  v.  Dawson,  2  Hallington  (  Del.)  50,  where  a  horse 
having  been  sold  for  $50,  the  creditor  brought  two  suits  merely 
to  give  a  justice  jurisdiction,  which  the  court  decided  he  should 
not  do. 

But  the  books  are  full  of  cases  of  similar  import.  Camp.  v. 
Morgan,  21  111.  255;  Dalton  v.  Beattey,  15  111.  420;  Smith 
v.  Jones,  15  John.  228—432;  Miller  v.  Covert,  1  "Wend.  487; 
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Sears  v.  Stiorgis,  16  K  Y.  548;  Clark  v.  Baker,  5  Mete.  452; 
Davis  v.  Maxwell,  12  Mete.  286;  Clark  v.  Baker,  22  Pick.  459. 

The  action  having  been  brought  before  a  justice,  the  former 
recovery  of  a  part  of  the  plaintiff's  demand  against  the  de- 
fendant below,  was  properly  in  evidence,  and  with  like  effect  as 
if  pleaded.     Comstock  v.  Ward,  22  111.  248. 

And  being  thus  given  in  evidence,  is  as  conclusive  as  if  spec- 
ially pleaded.  Gray  et  al.  v.  Gillilan  et  al.,  15  111.  460; 
Camp,  v  Morgan,  21  111.  255. 

"Which  enforces  the  doctrine  that  one  suit  only  can  be 
maintained  upon  an  entire  demand,  in  a  very  stringent 
manner. 

J.  D.  Ward,  and  E.  F.  Eunyon,  for  Defendant  in  Error. 

Can  a  depositor  draw  his  check  on  his  banker  who  has 
funds  of  depositor,  in  the  ordinary  course  of  business,  and 
can  the  holder  of  such  check  maintain  suit  for  his  use  against 
such  banker? 

The  answer  to  this  is  well  settled  by  the  authorities  in  the 
affirmative.     Munn  v.  Burch,  25  111.  35. 

The  check  of  Stanford,  made  and  delivered  in  the  ordinary 
course  of  business  to  Ward,  entitled  him  to  the  money  it 
called  for.  It  was  "an  absolute  appropriation  of  so  much 
money  in  the  hands  of  the  banker,"  to  Ward.  3  Kent's  Com., 
7th  ed.,  page  132,  note  c;  Mtmnv.  Burch,  25  111.  35. 

When  Stanford  deposited  his  money  with  the  plaintiff  in 
error,  it  undertook  to  pay  it  out  in  such  amounts,  and  to  such 
parties,  as  Stanford  by  his  check  might  designate;  for  that  is 
the  nature  of  the  contract  between  a  banker  and  his  customer. 
Chitty  on  Contracts,  18;  Chitty  on  Bills,  514;  Parsons'  Mer- 
cantile Law,  91, 130. 

And  for  this  reason  all  the  argument  of  plaintiff  in  error 
about  "  splitting  up  of  contracts,"  does  not  apply. 

The  bank  was  not  liable  to  pay  any  amount,  until  demanded. 
After  such  demand  was  made,  it  was  liable  to  pay  just  the 
amount  demanded,  to  Ward,  whom  Stanford  had,  by  his  check, 
given  in  the  ordinary  way,  designated  as  the  person  entitled  to 
the  same. 
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And  Ward  being  the  party  in  interest  and  to  be  benefited  by 
the  check,  may  maintain  suit,  and  Mr.  Stanford  himself  could 
not  prevent  it.  Story  on  Promissory  Notes,  sec.  489;  Parsons' 
Mercantile  Law,  91. 

Caton,  C.  J.  The  decision  of  the  case  of  M'urm  v.  Birch, 
25  111.  35,  was  not  made  till  after  the  most  mature  investiga- 
tion and  consideration.  We  have  re-examined  what  we  there 
said,  and  are  but  confirmed  in  the  correctness  of  the  principles 
there  laid  down.  The  banker  who  keeps  a  deposit  account 
with  his  customer,  agrees  that  the  depositor  may  draw  out  his 
deposit  in  sums  as  he  may  find  convenient,  and  that  he  will  pay 
his  checks  when  presented,  and  to  whoever  may  present  them, 
whether  it  be  the  depositor  or  another,  who  may  be  the  rightful 
holder  of  them.  The  agreement  is  not  as  now  insisted  by  the 
defendant  below,  that  if  the  depositor  checks  in  his  own  favor, 
he  shall  check  for  the  full  amount  of  his  deposit.  If  the  banker 
finds  the  depositor  a  troublesome  customer,  so  that  the  account 
is  not  a  desirable  one,  he  may  tender  the  full  amount  of  the 
deposit,  and  refuse  to  receive  more,  and  thus  close  the  account; 
and  after  that,  if  the  depositor  should  refuse  to  receive  the 
money,  his  right  to  draw  out  the  deposit  in  parcels  would  be 
terminated,  unless,  perhaps,  there  might  be  an  exception  in 
favor  of  the  bona  fide  holder  of  his  check.  But  until  the 
account  is  thus  closed,  the  agreement  to  pay  in  parcels  con- 
tinues, and  each  check  drawn  bona  fide,  and  not  for  the  mere 
purpose  of  creating  separate  demands,  does  create  a  separate 
demand  for  which  a  separate  action  may  be  brought  by  the 
holder  of  the  check,  whether  that  holder  be  the  depositor  or 
another,  as  distinct  and  separate  from  the  general  account  as 
would  be  separate  promissory  notes  for  the  same  amounts. 
Where  there  is  a  real  controversy  as  to  the  account  between  the 
bank  and  the  depositor,  and  the'  latter,  for  the  mere  purpose  of 
vexation  and  not  in  the  regular  course  of  business,  should  draw 
small  checks  that  he  might  commence  separate  suits  upon 
them,  the  courts  would  no  doubt  find  an  efficient  remedy,  but 
there  is  nothing  in  this  case  showing  that  such  was  the  purpose 
in  drawing  the  several  checks  here.     For  aught  that  appears, 
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they  were  drawn  bona  fide  in  favor  of  the  payees  in  the  regular 
course  of  business.  They  might  have  brought  actions  upon 
them  in  their  own  names  had  they  so  chosen,  or  they  could  re- 
turn them  to  the  drawer  and  use  his  name  to  recover  the  amount, 
as  they  did. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Andrew  McKinney,  Plaintiff  in  Error,  v.  Philltp  F. 
W.  Peck,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  plea  of  non-assumpsit  verified  by  affidavit,  does  not  put  the  fact  of  partner- 
ship in  issue;  that  must  be  done  by  plea  in  abatement. 

It  will  nob  be  presumed  that  a  person  who  occupies  premises  as  a  tenant,  is 
ignorant  of  the  rent  he  is  to  pay,  especially  where  he  holds  over  under  a 
previous  lease,  and  the  rent  is  paid  monthly,  where  he  visits  the  place 
regularly,  and  is  interested  in  the  business  conducted  on  such  premises. 

A  person  who  has  occupied  premises  under  a  written  lease,  who  holds  over, 
will  be  compelled  to  pay  the  same  rent  that  the  lease  provided  for;  and  if  it 
was  an  annual  lease,  the  rent  to  be  paid  monthly,  the  premises  cannot  be 
abandoned  and  the  rent  avoided,  except  at  the  end  of  the  year. 

Tins  was  an  action  of  assumpsit  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,  and  Samuel  T.  Wentworth, 
jointly. 

The  declaration  contains  three  counts. 

The  first  for  use  and  occupation. 

The  second  is  upon  the  letting  of  certain  tenements,  etc.,  by 
the  plaintiff  to  the  defendants. 

The  third  alleges  that,  on  the  first  day  of  May,  1859,  the 
plaintiff,  by  parol,  demised  to  the  defendants  certain  tenements, 
etc.,  for  the  term  of  one  year  then  next  ensuing,  at  a  yearly 
rent  of  $2,500,  in  equal  monthly  installments  of  $208.33  each. 
That  the  defendants  entered  upon  the  premises  and  were  possessed 
thereof,  from  thenceforth,  until  the  first  day  of  January,  1863, 
when  the  sum  of  $1,666.66  of  the  rent  for  the  space  of  eight 
months,  ending  on  the  day  last  aforesaid,  was  due  and 
payable. 
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To  this  declaration  the  defendant  Wentworth,  on  the  20th  of 
February,  1860,  filed  a  plea  of  non-assumpsit. 

On  the  22nd  day  of  the  same  month,  the  plaintiff  in  error, 
Andrew  McKinney,  filed  a  plea  of  non-assumpsit,  the  truth 
whereof  was  verified  by  affidavit. 

On  the  9th  day  of  July,  1861,  the  cause  was  tried  before 
Goodrich,  Judge,  without  a  jury,  and  a  verdict  was  rendered 
for  the  plaintiff  for  $1,250. 

Motion  for  new  trial  made  and  overruled. 

Scates,  McAllister  &  Jewett,  for  Defendant  in  Error. 

Non-assumpsit,  by  McKinney,  verified,  simply  puts  the 
question  of  joint  indebtedness  in  issue. 

There  was  no  question  here  upon  the  execution  of  the 
lease,  as  upon  non  est  factum  to  a  suit  upon  it.  We  let  the 
premises  to  "Wentworth  and  McKinney,  jointly,  and  they 
entered,  occupied,  and  paid  the  rent  during  that  lease,  and 
took  receipts  jointly.  The  court  will  not  presume  that 
McKinney  knew  nothing  about  his  own  business,  nor  how  it 
was  being  managed  for  a  year  and  more.  He  was  in  the 
habit  of  visiting  this  store  once  a  year  at  least,  and  had  been 
here  since  he,  through  himself  or  servants,  had  entered  under 
this  lease,  and  during  the  occupancy  under  it.  The  payments 
of  rent  had  doubtless  been  regularly  entered  in  his  books,  and 
he  had,  no  doubt,  examined  and  seen  how  the  business  was 
transacted  by  his  clerks  and  employees. 

He  had  made  no  renunciation  of  that  lease,  nor  complaint, 
during  the  year.  Will  the  court  presume  and  believe  that  he 
made  no  inquiry  about  so  important  a  matter  as  the  renting  of 
the  house  in  which  he  was  doing  business,  how  long  he  was 
entitled  to  keep  it,  or  how  much  he  was  liable  to  pay  for  it,  or 
whether  he  was  liable  any  day  to  have  his  tenancy  terminated 
and  he  turned  out  of  possession  with  his  business?  The  court 
must  believe,  from  all  the  circumstances,  that  he  was  ap- 
prised of  the  terms  upon  which  he  had  occupied  the  house  dur- 
ing  the  written  lease. 

Helm  &  Clark,  for  Plaintiff  in  Error. 


176  '  OTTAWA, 


McKinney  v.  Peck. 


There  was  no  joint  liability  shown,  and  the  partnership  be- 
tween McKinney  and  Wentworth  being  in  issue  by  the  plea 
of  McKinney  and  not  proved,  the  verdict  was  erroneous.  1 
Chitty's  Pleadings,  44,  516;  1  Saunder's  PL  and  Ev.  180;  3 
Conn.  Rep.  198;    3  Blackf.  436. 

The  lease,  offered  in  evidence  by  the  defendant  in  error, 
purported  to  be  signed  "  Andrew  McKinney,  per  S.  T.  Went- 
worth,  agent,"  and  was  under  seal. 

It  was  not  shown  that  the  agent  had  any  authority  to  exe- 
cute such  an  instrument.  35  Maine,  485;  34  Maine,  54;  9 
Wendell,  54;  8  Cowen,  71;  5  Mass.  14;  6  K  H.  250; 
Story  on  Agency,  50;  12  K  Ii.  230;  2  Greenleaf 's  Ev.  61,  64, 
and  65. 

Wentworth  had  no  authority  to  bind  McKinney  jointly  with 
himself.  11  Grattan,  281 ;  Story  on  Agency,  59,  and  notes;  lb., 
49,  and  notes. 

ISTor  was  it  shown  that  there  was  ever  any  ratification  by 
the  plaintiff  in  error,  of  this  act  of  assumed  agency.  Ratifi- 
cation could  only  be  by  an  instrument  under  seal.  Story  on 
Agency,  246—253;  12  K  II.  231;  12  Wend.  68;  20  Wend.  258; 
9  Vend.  54. 

Ratification  can  only  be  implied  or  presumed  from  acquies- 
cence, where  there  is  full  knowledge  of  all  the  circumstances* 

2  Greenleaf 's  Ev.  66y  67,  and  cases  cited;  1  American  Lead- 
ing Cases,  572,  573,  and  notes;  26  Wend.  222—226;  12  K 
H.  231;  4  Barb.  Supreme  Court  Rep.  369—374;  5  Metcalf, 
196;  2  Fairfield,  70;  5  Dana,  530—532;  10  Iredell,  8;  1 
Comstock,  434—445;  2  Vermont,  351;  Tb.  239;  14  Serg. 
&Rawl.  27— 30;  10  Ala.  756— 771;  6  Leigh,  47,  60,61;  26 
Maine,   84,87;    2  Blackf.  119;    2  Smedes  &  Marsh.  193— 199; 

3  Greenleaf,  429—432;  9  Porter,  305;  8  Gill.  &  Johns.  250, 
323;  2  Bay.  269;  Liv.  Pr.  &  Ag ,  vol,  1,  p.  44;  Dunlap's 
Paley  on  Agency,  171, 172,  173  and  notes;  2  Term  Rep.  209; 
2  Mann  &  Gr.  721;  2  Kent's  Com.  614—616;  10  Paige, 
127—130;  12  .Johns.  Rep.  300;  2  Johns.  Cases,  424;  3 
Cowen,  283;  1  Johns.  Cases,  110;  7  Hill's  Rep.  132;  1 
Caines'  Cases,  539. 

The  payment  of  rent   monthly   would  raise  the   legal   pre- 
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sumption  that  the  tenancy  was  from  month  to  month,  and 
McKinney  cannot  be  presumed  from  the  proof  to  have  known 
of  any  other.  23  Wend.  616;  4  Scott,  301;  3  Bing.  K  C. 
5<>S. 

Breese,  J.  This  was  an  action  of  assumpsit  against  the 
plaintiffs  in  error  as  partners  with  one  Samuel  T.  Wentworth, 
for  the  use  and  occupation  of  a  certain  store,  ~No.  161,  on 
Lake  street,  in  the  city  of  Chicago.  The  defendants  filed 
separately,  a  plea  of  non-assumpsit,  verified  on  the  part  of 
McKinney  in  error,  by  an  affidavit. 

The  first  question  arising  is,  what  was  put  in  issue  by  the 
plea  so  verified?  By  sec.  8,  of  ch.  40,  it  is  provided,  that  "in 
actions  upon  contracts,  express  or  implied,  against  two  or 
more  defendants,  alleged  to  have  been  made  or  executed  by 
such  defendants  as  partners,  or  joint  obligors  or  payors,  proof 
of  the  joint  liability  or  partnership  of  the  defendants,  or  their 
christian  or  sirnames,  shall  not  in  the  first  instance  be  re- 
quired to  entitle  the  plaintiff  to  judgment,  unless  such  proof 
shall  be  rendered  necessary  by  pleading  in  abatement,  or  the 
filing  of  pleas,  denying  the  execution  of  such  writings,  verified 
by  affidavit,  as  required  by  law."     (Scates'  Coinp.  256.) 

This  court  has  given  a  construction  to  this  section,  to  which 
we  must  adhere,  as  it  has  become  a  settled  rule  of  practice. 
We  have  said,  "  In  all  cases,  except  where  the  foundation  of 
the  action  is  an  instrument  of  writing,  the  execution  of  which 
is  denied  by  plea,  verified  by  affidavit,  whether  the  action  be 
upon  contracts  express  or  implied,  in  writing  or  by  parol,  de- 
fendants who  are  sued  as  partners,  can  only  put  in  issue  that 
fact  by  filing  a  plea  in  abatement  specially  denying  the  part- 
nership, or  joint  liability."  Warren  v.  Chandler  et  al.,  12  111. 
127. 

The  plea,  therefore,  of  appellant,  not  being  a  plea  in  abate- 
ment, specially  denying  the  partnership  or  joint  liability,  did 
not  put  that  fact  in  issue,  and  consequently  it  was  not  neces- 
sary for  the  plaintiff  to  prove  it — it  was  admitted  on  the 
record. 

This  point  being  disposed  of,  leaves  little  else  in  the  case. 
Vol.  XXVIII.  — 12 
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The  suit  was  not  brought  upon  the  lease.  That  was  only 
inducement  to  the  action,  and  a  holding  over,  after  the  ex- 
piration of  one  year,  will  be  construed  as  a  holding  under  the 
terms  of  the  lease.  It  was  proved  that  the  lessees  entered, 
occupied  and  held  the  premises,  paying  rent  during  the  term, 
and  took  receipts  in  their  joint  names  for  the  monthly  pay- 
ment of  the  rent.  The  appellant,  it  was  shown,  was  in  the 
habit  of  visiting  annually  this  store,  during  its  occupancy 
under  this  lease,  and  he  must  be  presumed  to  have  examined 
the  books,  and  have  seen  the  payments  for  rent  regularly  en- 
tered therein,  and  must  have  known  how,  and  by  whom,  this 
business  was  managed. 

While  the  lease  was  in  existence  we  hear  of  no  complaints 
from  him,  or  of  any  repudiation  or  denial  of  any  lease,  and 
his  attention  must  have  been  directed  to  it,  by  the  large 
monthly  payments  for  rent.  We  cannot  presume  he  was 
ignorant  of  the  terms  under  which  he  was  occupying,  and  of 
how  much  he  was  liable  to  pay  for  such  occupancy. 

We  think  the  circumstances  which  surrounded  him  were  of 
such  a  nature  as  to  compel  him  to  know  the  terms  upon  which 
he  was  occupying  the  premises. 

When  a  party,  holding  premises  for  a  certain  term,  under  a 
written  lease,  holds  over  the  term,  the  law  will  compel  him 
to  pay  rent  according  to  the  written  lease,  nothing  being 
shown  indicating  a  change  in  the  terms. 

The  plaintiff  has  shown  a  joint  occupancy  of  the  premises 
by  the  defendants,  and  payment  of  the  rent  for  the  year  stip- 
ulated in  the  lease,  and  a  continuance  of  the  occupancy  and 
payment  of  rent  for  some  months  of  the  second  year. 

They  cannot,  therefore,  abandon  the  premises  without  pay- 
ing rent  for  the  second  year,  upon  which  they  had  entered. 
Though  the  payment  of  the  rent  was  monthly,  that  does  not 
imply  a  letting  from  month  to  month,  against  the  testimony 
that  the  letting  was  for  one  year,  on  certain  monthly  pay- 
ments. 

The  practice  and  law  of  the  case  is  with  the  defendant  in 
error,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Louis  Steiner,  Appellant,  v.  Benjamin  Priddy,  Ap- 
pellee. 

APPEAL  FROM  TAZEWELL. 

There  must  be  either  a  forcible  entry,  or  the  relation  of  landlord  and  tenant 
must  exist,  before  a  justice  can  take  jurisdiction  in  an  action  of  forcible  en- 
try and  detainer,  or  of  forcible  detainer. 

This  was  a  complaint  for  forcible  detainer,  brought  by  appel- 
lant before  a  justice  in  Tazewell  county,  for  lots  five  and  six  in 
the  division  of  the  estate  of  Isaac  Perkins,  deceased,  in  the  west 
half  of  Section  1,  Town  23  north,  of  Pange  5  west  of  third  prin- 
cipal meridian,  infsaid  county,  and  taken  by  appeal  to  the  Cir- 
cuit Court  of  Tazewell,  and  at  the  February  term,  1862,  tried 
before  Harriott,  Judge,  without  a  jury,  and  a  judgment  ren- 
dered for  appellee. 

The  complaint  sets  out  that  at  the  February  term,  1860,  of 
the  Tazewell  Circuit  Court,  one  Jesse  Fisher  obtained  a  judg- 
ment against  Benjamin  Priddy  and  David  Shay,  for  $1,201  and 
costs  of  suit,  upon  which  an  execution  issued  June  30, 1860,  di- 
rected to  the  sheriff  of  Tazewell  county  to  execute,  and  that  by 
virtue  of  that  execution,  on  the  28th  of  July,  1860,  the  sheriff 
sold  to  Jesse  Fisher  lots  five  and  six,  in  division  of  the  estate  of 
Isaac  Perkins,  deceased,  in  west  half  of  Section  1,  Town  23 
north,  Pange  5  west  of  third  principal  meridian,  as  the  prop- 
erty of  said  Benjamin  Priddy,  and  a  certificate  of  purchase  was 
issued  therefor  to  said  Fisher;  and  that  at  the  February  term, 
1861,  of  the  same  court,  Emanuel  and  Israel  Steiner  obtained  a 
judgment  against  Priddy  for  $3,549.02  and  costs;  that  Priddy 
having  failed  to  redeem  said  premises  from  the  sale  to  Fisher 
in  twelve  months,  an  execution  was  sued  out  on  said  judgment 
in  favor  of  E.  <&  I.  Steiner,  dated  July  31st,  1861,  directed  to 
the  sheriff  of  Tazewell  county  to  execute,  and  the  premises  re- 
deemed from  saie  to  Fisher  by  Steiners  as  judgment  creditors 
of  Priddy;  and  tkat  on  the  23rd  of  August,  1861,  said  prem- 
ises were  sold  to  Leo  is  Steiner,  and  the  same  being  unredeemed 
at  the  expiration  of  sixty  days,  appellant  took  a  deed  for  the 
same. 
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Roberts  &  Ireland,  for  Appellant. 
B.  S.  Prettyman,  for  Appellee. 

Caton,  C.  J.  There  was  no  jurisdiction  in  the  justice  of  the 
peace  in  this  cause  to  evict  the  party.  That  could  only  be  done 
by  an  action  of  ejectment.  One  of  two  things  must  exist  to 
give  jurisdiction  in  an  action  of  forcible  entry  and  detainer,  or 
forcible  detainer.  There  must  be  either  a  forcible  entry,  or  the 
relation  of  landlord  and  tenant  must  exist.  Neither  is  shown 
to  exist  in  this  case. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 


The  Northern  Bank  of  Illinois,  Plaintiff  in  Error, 
v.  Samuel  Zepp,  Defendant  in  Error. 

ERROR  TO  LAKE. 

A  bank  organized  under  the  general  banking  laws  of  this  State,  although  it 
has  filed  a  certificate  of  a  desire  to  withdraw  its  bills  from  circulation,  can 
be  made  liable  for  a  certificate  for  deposits  subsequently  received,  unless 
the  party  depositing  has  knowledge  of  the  filing  of  such  certificate. 

On  a  default  taken,  the  court  may  assess  the  damages  upon  a  certificate  pay- 
able in  currency. 

This  was  an  action  of  assumpsit.  The  declaration  contains  a 
special  count  on  a  certificate  of  deposit  payable  in  "cur- 
rency." 

The  defendant  below,  appellant  here,  pleaded,  first,  the  gen- 
eral issue. 

3rd.  That  defendant  was  a  corporation,  (and  existed  only 
as  such)  organized  under  the  general  banking  laws  of  this 
State  in  November,  1852,  and  did  business  as  a  bank  of  issue, 
discount  and  deposit  in  the  State;  that  on  the  23rd  day  of 
September,  1859,  it  made,  and  filed  in  the  auditor's  office,  a 
certificate  of  its  desire  to  withdraw  its  bills  from  circulation; 
that  the  causes  of  action  declared  for,  arose  out  of  deposits, 
etc.,  made  long  after  the  making  and  filing  said  certificate  with 
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the  auditor,  to  wit,  April  10,  1861 ;  that  said  deposits^  etc.,  and 
the  promises,  etc.,  declared  on,  were  not  made  or  done  in  wind- 
ing np  the  defendant's  concerns,  nor  in  collecting  debts  dne  to 
it,  nor  paying  debts  due  from  it,  etc.,  nor  in  relation  to  any  snit 
by  or  against  it. 

4th.  .  That  defendant  was  ready,  etc.,  to  pay  plaintiff  the 
equivalent  and  value  of  money  of  said  $384  "currency,55  to 
wit,  $286.80  in  lawful  gold  coin  of  the  United  States,  the  same 
being  the  full  and  fair  value  of  said  amount  of  currency,  and 
on  the  27th  of  August,  1861,  offered  to  pay  and  tendered  the 
same  to  plaintiff,  which  plaintiff  refused  to  receive. 

The  seventh  plea  is  like  the  third,  but  fuller  and  more  per- 
fect in  its  averments. 

The  plaintiff  demurred  to  the  3rd,  4th  and  7th  pleas,  sepa- 
rately, and  the  defendant  joined  in  demurrer. 

The  other  pleas  were  traversed,  and  issues  formed  thereon. 

The  court  sustained  the  demurrer  to  said  3rd,  4th  and  7th 
pleas,  and  the  defendant  stood  by  said  pleas.  Judgment  on 
demurrer. 

'  A  jury  was  waived,  there  was  a  trial  by  the  court  and  a  find- 
ing for  the  plaintiff  below.  Damages  assessed  at  $380.  Mo- 
tion for  new  trial  overruled,  and  judgment  on  the  finding. 

T.  Hoyne,  for  Plaintiff  in  Error. 

Cited,  Angell  &  Ames  'on  Corporations,  p.  750;  2  Kent's 
Com.,  pp.  299—307;  3  Kernan,  310;  2  Mason,  46;  14  Mass. 

58. 


Leland  &  Blanchard,  for  Defendant  in  Error. 

Cited,  5  Gilm.  573;  22  Pick.  181;  7  D.  &  E.  535;  11  Mass. 
376. 

As  to  the  goodness  of  the  plea.  17  Mass.  389;  23  "Wend. 
342;  23  Barb.  492;  20  111.  144. 

Walker,  J.  The  decision  of  the  court  below,  in  sustaining 
demurrers  to  defendant's  third  and  seventh  pleas,  is  assigned 
for  error.  They  are  substantially  the  same,  and  present  but 
one  question.     They  allege,  that  the  defendant  was  a  bank, 


182  OTTAWA, 


Northern  Bank  of  Illinois  v.  Zepp. 


regularly  incorporated,  in  this  State,  under  and  in  accordance 
with  the  general  banking  laws  of  the  State.  That  on  the  23rd 
day  of  September,  1859,  it  as  such  bank  filed  with  the  auditor 
of  public  accounts  a  written  certificate  of  its  desire  to  with- 
draw its  notes  from  circulation.  That  plaintiff's  cause  of  ac- 
tion arose  out  of  transactions  occurring  subsequently  to  filing 
the  certificate.  That  the  cause  of  action  consisted  of  certain 
deposits  of  bank  notes  and  certificates  of  deposit,  made  with 
and  given  by  defendant  in  doing  a  banking  business  at  its  office 
in  "Waukegan,  on  the  first  day  of  April,  1861,  and  that  the 
transaction  did  not  occur  in  winding  up  the  affairs  of  the  bank, 
nor  in  collecting  or  paying  its  debts  accrued  before  filing  the 
certificate,  nor  in  relation  to  any  suit  prosecuted  against  the 
bank. 

The  first  section  of  the  act  of  the  10th  of  January,  1855, 
(  Scates'  Comp.  124  ),  provides,  that  any  banking  association  in 
the  State,  which  may  desire  to  close  the  business  of  circulating 
its  bills,  may  file  a  certificate  of  the  fact  with  the  auditor,  and 
may  surrender  its  bills  to  the  auditor,  in  the  manner  therein 
provided.  The  fourth  section  provides,  that  after  filing  such 
certificate,  the  bank  shall  cease  to  do  any  banking  business 
whatever,  or  to  have  any  banking  powers,  except  to  wind  up  its 
concerns,  collect  and  pay  debts  due  to  and  from  the  bank,  and 
to  sue  and  be  sued  for  such  debts. 

Does  this  enactment  release  the  bank  from  all  liability  for 
money,  property,  or  choses  in  action,  acquired  after  filing  such 
a  certificate?  "Was  it  the  design  of  the  legislature  to  license 
these  institutions  to  commit  frauds  upon  the  community,  by 
acquiring  the  means  of  the  innocent,  the  unsuspecting  and 
confiding  portion  of  community,  and  then  protect  them  against 
all  liability?  Such  never  could  have  been  the  design,  nor  can 
such  a  construction  be  given  to  this  provision.  To  so  hold, 
would  authorize  a  bank  to  file  such  a  certificate,  and  without 
any  notice  of  the  fact,  to  receive  and  retain  money,  property 
and  choses  in  action,  without  paying  or  becoming  liable  for 
any  sum  whatever.  If  the  depositor  would  have  lost  all  claim 
upon  the  bank,  by  having  notice  that  the  certificate  had  been 
filed  with  the  auditor,  no  such  notice  is  averred.     The  law  has 
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not  declared  that  all  banking  transactions  with  such  an  insti- 
tution shall  be  void,  but  it  only  declares  that  the  banking 
powers  shall  cease.  It  has  failed  to  prohibit  persons  from 
transacting  business  with  the  bank.  The  bank  is  prohibited 
from  doing  banking  business,  and  they  could  maintain  no 
action  to  enforce  a  contract  growing  out  of  a  transaction  pro- 
hibited by  the  act,  but  until  notice  is  brought  home  to  a  deposi- 
tor with  the  bank,  he  cannot  be  affected.  "No  such  notice  is 
averred,  and  the  pleas  were  bad  and  the  clemurier  properly 
sustained. 

It  is  also  urged,  that  the  court  erred  in  assessing  the  dam- 
ages. The  certificate  was  payable  in  currency,  which  has  been 
held  by  this  court  to  be  bank  or  other  bills  issued  by  authority, 
and  which  constantly  circulate  instead  of  coin.  /Swift  v.  Whit- 
ney, 20  111.  144.  If  the  certificate  had  been  payable  in  bills  of 
Illinois  banks,  it  might  have  been  otherwise.  In  the  case  of 
Trowbridge  v.  Seaman,  21  111.  101,  it  was  held,  that  on  a 
default,  the  clerk  might  assess  damages  on  an  instrument  pay- 
able in  currency,  as  it  in  legal  contemplation  is  payable  in 
money.  We  still  perceive  no  reason  to  depart  from  the  rule 
announced  in  these  cases. 

The  judgment  of  the  court  is  therefore  affirmed. 

Judgment  affirmed. 


Clinton  W.  Seaks,  for  the  use,  etc.,  Plaintiff  in  Error,  v. 
Trustees  of  the  Illinois  Wesleyan  University, 
Defendants  in  Error. 

ERROR   TO   McLEAN. 

An  acknowledgment  by  the  secretary  of  the  board  of  trustees  of  the  Wes- 
leyan University  of  Illinois,  that  there  is  due  to  A  B,  a  certain  sum,  is  not 
a  negotiable  instrument. 

The  secretary  of  this  university  not  authorized  to  give  such  acknowledgment. 

The  corporation,  the  defendant  in  error,  was  indebted  to 
Sears  for  services  as  a  teacher.  Sears  got  from  the  secretary 
of  the  corporation  a  statement  of  the  indebtedness  in  writing. 
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Sears,  under  his  own  hand,  assigned  this  debt  to  Shaffer,  and 
guaranteed  the  payment  of  the  amount  to  him,  and  Shaffer 
assigned  this  to  Goodloe,  Twyman  &  Hoskins,  the  beneficial 
plaintiffs  below;  and  they  in  the  name  of  Sears,  for  their  use, 
sue  the  corporation  for  the  amount.  There  is  a  special  count 
on  the  instrument  and  the  common  counts  for  work  and  labor? 
etc.;  and  an  account  is  filed  on  the  original  indebtedness. 
The  plea  is  the  general  issue.  Plaintiffs  proved  on  the  trial 
the  signature  of  the  secretary  of  the  corporation  to  the  instru- 
ment given  by  the  secretary  to  Sears,  and  that  the  indorsement 
and  guaranty  on  the  same  was  in  Sears'  handwriting;  also, 
the  handwriting  of  Shaffer  to  the  assignment  of  the  same  to 
Goodloe  &  Co.  They  then  gave  the  paper  in  evidence;  and 
proved  from  the  books  of  the  corporation  that  the  corporation 
owed  Sears,  and  proved  that  Shaffer  was  indebted  to  Goodloe 
&  Co.,  in  a  large  amount,  that  Goodloe  &  Co.  were  about  to 
sue  him,  and  that  to  prevent  a  suit,  Shaffer  assigned  to  Good- 
loe &  Co.  and  gave  them  the  claim  sued  on,  with  others,  as 
collaterals;  that  Goodloe  &  Co.  took  it  in  good  faith,  believ- 
ing it  to  be  Shaffer's,  and  did  not  sue  Shaffer  at  that  time; 


that  all  the  collaterals  given  by  Shaffer  to  Goodloe  &  Co. 
were  not  enough  to  pay  them,  if  they  were  good;  that  the  debt 
from  Shaffer  to  Goodloe  &  Co.  is  not  paid,  and  that  Shaffer  is 
insolvent. 

The  defense  proved,  against  the  objections  of  plaintiffs,  that 
the  secretary  had  not,  by  the  charter  and  by-laws  of  corpora- 
tion, a  right  to  give  an  instrument  to  bind  the  corporation. 
Tie  could  draw  orders  on  the  treasury  by  the  order  of  the 
board.  That  the  secretary  told  Sears  at  the  time  he  gave  the 
instrument,  that  he  could  not  by  it  bind  the  corporation.  That 
on  November  27,  IS 57,  said  Sears  made  a  general  assignment 
for  the  benefit  of  his  creditors,  including  in  the  assignment 
this  claim ;  that  the  assignee  was  Owen  T.  Reeves,  Jr.,  secre- 
tary of  the  board,  that  gave  him  the  statement  of  indebted- 
ness; deed  of  assignment  was  recorded  November  28,  1857; 
that  the  board  of  corporation  having  been  notified  of  the 
assignment,  did,  on  the  9th  of  December,  1857,  settle  said 
indebtedness  with  said  Reeves,  assignee,  by  giving  to  him  a 
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note  for  the  indebtedness,  due  from  the  corporation  to  Sears, 
which  note  was  over-due  and  unpaid,  and  had  not  been  assigned, 
and  a  mortgage  to  secure  the  same;  that  the  board  had  no 
notice  that  Goodloe  &  Co.  had  this  claim  until  the  commence- 
ment of  this  suit;  that  Shaffer  really  took  the  claim  from  Sears 
for  collection. 

The  assignment  of  errors  is,  that  the  court  erred  in  admitting 
the  evidence  for  defendant  below. 

R.  E.  Williams,  for  Plaintiff  in  Error. 

Reeves,  the  assignee  for  the  benefit  of  creditors,  gave  noth- 
ing for  the  claim,  and  although  the  debt  due  from  Sears  would 
support  the  assignment,  yet  neither  the  assignee  nor  benefi- 
ciary are  purchasers  for  value  without  notice,  and  the  assignee 
was  in  no  better  situation  to  claim  this  money  as  against  us 
than  Sears,  the  assignor.  Rights  pass  to  the  assignee  for 
value,  subject  to  all  the  equities  between  the  original  parties. 
Stow  v.  Yarwoocl  et  at.,  20  111.  497;  Wheeler  v.  Wheeler,  9 
Cow.  34;  Frear  v.  Evertson,  20  111.  42.  But  although  he 
takes  it  subject  to  the  equities  of  the  assignor,  he  does  not  take 
it  subject  to  latent  equities  of  third  parties;  and  this  where  he 
gives  value.  Murray  v.  Lylburn,  2  J.  Ch.  442;  Livingston 
v.  Dean,  ibid,  4S0. 

Courts  of  law  will,  protect  the  rights  even  of  an  equitable 
assignee  against  all  the  acts  of  his  assignor  afterwards  done. 
Chapman  v.  Shattuck,  3  Gilm.  52 ;  Fitzpatrich  v.  Beaty  et 
at.,  1  Gilm.  469;  Brown  et  al.  v.  Slagg,  14  111.  520. 

Courts  of  law  will  protect  the  rights  of  assignees  against  all 
persons  having  either  express  or  implied  notice  of  the  assign- 
ment. Briggs  v.  Dorr,  19  J.  95;  Dawson  v.  Coles,  16  J.  51; 
Anderson  v.  Van  Allen,  12  J.  343 ;  Van  Vetchen  v.  Graves, 
4  J.  403;  Litchfield  v.  Story,  3  J.  425. 

Sears  having  guaranteed  the  payment  to  Shaffer,  by  wri- 
ting under  his  own  hand,  on  the  back  of  the  instrument,  put  it 
in  the  power  of  Shaffer  to  practice  a  fraud  upon  innocent 
parties ;  and  his  assignment  and  guaranty  on  the  back  of  the 
certificate  was  not  only  a  good  assignment  in  equity,  by  Sears 
to  Shaffer,  of  the  amount  due  from  the  corporation  to  Sears? 
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but  was,  in  fact,  a  promissory  note  from  Sears  to  Shaffer  for 
that  amount.  Goodloe  &  Co.  took  the  claim  from  Shaffer  in 
good  faith,  as  the  evidence  shows,  and  for  a  valuable  considera- 
tion ;  for  the  assignee  of  a  chose  in  action,  who  takes  it  as 
collateral  security  for  a  debt,  has  a  power  coupled  with  an  in- 
terest, and  will  be  protected.  See  Wheeler  v.  Wheeler,  9  Cow. 
34,  supra.  Therefore  Sears  is  estopped  from  setting  up  any 
claim  to  it  as  against  Goodloe  &  Co.  Cochran  v.  Harrow,  22 
111.  349;  Petrie  v.  Freter,  21  Wend.  172 — a  strong  case; 
Foster  v.  JVewland,  21  Wend.  94;  19  Wend.  559;  Bezel  v. 
Odel,  3  Hill,  215. 

O.  T.  Reeves,  and  Briee  &  Bibeh,  for  Defendant  in 
Error. 

We  insist  that  plaintiffs  are  not  bona  fide  purchasers  for  a 
valuable  consideration.  They  were  bound  to  know  the  law, 
and  that  Reeves  had  no  power  to  bind  the  defendant,  as  secre- 
tary of  the  board.  The  unauthorized  act  of  an  agent  is  not 
binding  upon  his  principal,  (  Williams  v.  Merritt,  23  111.  623); 
much  less  will  that  of  a  secretary,  whose  limited  duties  are 
clearly  defined. 

Shaffer,  the  assignor  of  Goodloe  &  Co.,  merely  held  it  from 
Sears  for  collection — none  of  the  incidents  of  promissory  notes 
or  commercial  paper  went  with  it.  Plaintiffs  obtained  nothing 
but  an  equity,  even  if  it  had  been  fairly  obtained;  and  Shaffer 
had  no  equitable  claim  to  the  debt. 

Plaintiffs,  to  retain  their  equitable  rights,  were  compelled 
to  give  the  defendants  notice  before  any  other  person  ac- 
quired rights.  2  Story's  Equity,  2nd  ed.,  sees.  1,047  and 
1,057. 


Breese,  J.  The  memorandum  of  indebtedness  given  by 
the  secretary  of  the  corporation  to  Sears,  was  not  a  negotiable 
instrument,  and  therefore,  not  assignable,  nor  had  the  secre- 
tary any  authority  to  give  it.  This  being  so,  the  cestui  que  use 
cannot  allege  they  are  innocent  purchasers  from  Schaeffer, 
to  whom  Sears  had  assigned  the  memorandum  for  the  pur- 
pose  of  collection.      Although    they   were    ignorant  of   this 
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fact,  t\\Qj  were  not  ignorant  of  the  want  of  negotiability  of 
the  paper,  and  they  took  it  at  all  risks.  The  university,  igno- 
rant of  this  proceeding,  had  a  settlement  with  Sears,  who  had 
made  an  assignment,  and  executed  to  his  assignee  a  note 
secured  by  mortgage,  for  this  same  debt.  This  they  are  bound 
to  pay,  and  it  is  the  only  obligation  binding  upon  them  either 
in  law  or  equity.  The  cestui  que  use,  to  have  availed  of  this 
fraudulent  transfer  by  Schaeffer  to  them,  should  have  given  the 
university  notice,  in  which  case,  the  court  might  protect  their 
supposed  equity.  Not  having  done  so,  and  the  university 
having  issued  a  binding  obligation,  without  notice,  to  pay  the 
debt  to  other  parties,  it  would  be  doing  great  injustice  to  hold 
them  bound  for  this  debt. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Edmund  S.  Holbeook  et  al,  Appellants,  v.  The  Trus- 
tees of  Schools  of  Township  33  North,  Range  1 
East  of  Third  Principal  Meridian,  Appellees. 

APPEAL   FROM   LASALLE. 

In  order  to  admit  secondary  evidence  as  to  the  contents  of  a  lost  paper,  it 
must  appear  that  all  the  search  reasonably  practicable  has  been  made  to 
find  the  paper  alleged  to  be  lost. 

This  case  comes  before  the  court  at  this  time,  on  a  petition 
for  a  re-hearing.  The  former  decision  of  the  court  is  to  be 
found  in  volume  twenty- two  of  the  Illinois  Reports,  page  539. 

E.  S.  Holbeook,  for  himself  and  the  other  appellants. 

Glover,  Cook  &  Campbell,  for  Appellees. 

Caton,  C.  J.  We  still  think  that  the  judgment  must  be 
affirmed.  It  is  true,  when  the  case  was  before  decided,  the 
opinion  states  that  sufficient  notice  to  produce  the  bond  was 
not  given.     "VYe  now  think  that  notice  was  sufficient,  but  that 
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was  not  enough  of  itself  to  admit  proof  of  the  copy  of  the 
bond.  As  the  office  of  the  school  commissioner  was  the 
proper  place  for  the  bond  to  be  kept,  the  proof  should  have 
been  satisfactory  that  it  was  not  there.  There  was  substan- 
tially  no  legal  proof  of  a  search  in  the  office  while  "Waite  was 
commissioner,  and  the  search  testified  to  by  Jones,  we  think 
quite  insufficient.  He  says  that  he  kept  the  papers  of  each 
township  in  a  pigeon  hole  by  themselves.  That  he  searched 
the  appropriate  pigeon  hole  and  several  others  adjoining,  and 
did  not  find  it,  and  was  satisfied  it  was  not  in  his  office.  This 
we  do  not  think  was  all  the  search  it  was  reasonably  practica- 
ble to  make  for  the  paper.  No  reason  is  shown  why  the  other 
papers  in  the  office  could  not,  without  any  great  inconven- 
ience, have  been  gone  through.  If  it  was  impracticable 
the  reason  should  have  been  explained.  It  was  no  doubt  the 
opinion  of  Mr.  Jones,  that  the  paper  was  not  in  the  office,  and 
yet  we  all  know  how  liable  we  are  to  be  mistaken  in  such 
matters. 

The  other  questions   involved  in  the  case,  we   think    were 
sufficiently  discussed  in  our  former  opinion. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Frederick  A.  Bryan,  Plaintiff  in  Error,  v.  Charles 
V.  Dyer,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

An  agreement  to  pay  a  certain  sum  to  A  B,  in  the  event  that  a  custom  house, 
post  office  buildings,  etc.,  shall  be  erected  in  a  particular  locality,  is  a  bind- 
ing obligation;  especially  so  if  A  B  shows  that  he  has  been  at  expense, 
trouble,  etc.,  in  effecting  such  location. 

The  erasure  of  an  indorsement  of  payment  on  such  an  obligation  would  not 
vitiate  the  obligation,  if  the  person  for  whose  benefit  it  was  made,  received 
the  benefit  thereof. 

This  was  an  action  of  assumpsit,  commenced  by  the  defend- 
ant in  error  against  the  plaintiff  in  error,  in  the  Superior  Court 
of  Chicago.     Damages  laid  at  $500. 
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The  plaintiff's  declaration  comprised  two  counts,  as  follows: 

For  that  whereas  the  said  defendant,  and  one  John  Sollitt, 
and  one  Jacob  Harris,  heretofore,  to  wit,  on  the  5th  day  of 
January,  in  the  year  1855,  to  wit,  at  Chicago  in  said  county  and 
State,  made  a  certain  agreement  in  writing  to  and  with  the  said 
plaintiff  for  a  valuable  consideration,  therein  expressed,  and 
then  and  there  delivered  the  same  to  said  plaintiff,  which  said 
agreement,  subscribed  by  the  said  defendant  and  said  Sollitt, 
and  Harris,  in  their  own  respective  handwriting,  is  in  the  words 
and  figures  and  characters  following,  viz.: 

"  We,  the  undersigned  owners  of  real  estate,  situate  in  the 
vicinity  of  the  corner  of  Monroe  and  Dearborn  streets,  where 
the  buildings  of  the  United  States  are  proposed  to  be  located 
for  a  post  office,  custom  house,  and  United  States  court  room, 
do  hereby  promise  and  agree,  for  a  valuable  consideration  to 
us  in  hand  paid,  to  pay  to  Charles  V.  Dyer,  in  the  event  the 
Government  of  the  United  States  shall  locate  and  erect  the 
said  buildings  on  said  grounds,  but  not  otherwise,  the  sums 
set  opposite  our  respective  names,  as  by  us  severally  sub- 
scribed. 

Dated  Chicago,  January  5, 1855. 

F.  A.  Bryan, $500.00 

John  Sollitt,          -          -         -    '     -         -  200.00 

Jacob  Harris, 50.00  " 

By  reason  whereof,  the  said  defendant,  F.  A.  Bryan,  became 
liable  to  pay  to  said  plaintiff  the  sum  of  $500,  so  by  him  sub- 
scribed, whenever  the  Government  of  the  United  States  should 
have  located  and  erected  said  buildings  on  said  grounds  referred 
to  in  said  agreement.  And  the  plaintiff  avers  that  the  Gov- 
ernment of  the  United  States  heretofore,  to  wit,  on  the  1st  day 
of  May,  A.  D.  1860,  has  located  and  erected  the  said  buildings 
for  a  post  office,  custom  house,  and  United  States  court  room, 
on  said  grounds  referred  to  in  said  agreement,  at  the  corner 
of  Monroe  and  Dearborn  streets,  in  Chicago  aforesaid,  of  which 
the  said  defendant,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  Chicago,  in  said  county  of  Cook,  had  notice.  By  means  of 
which  said  premises,  the  said  defendant  became  liable  to  pay 
to  said  plaintiff  the  sum  of  $500;  and  being  so  liable,  in  con- 
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sideration  thereof,  then  and  there  undertook  and  promised  to 
pay  the  same  to  the  said  plaintiff  whenever  thereunto  after- 
wards requested. 

Also  for  that  whereas  the  said  defendant  afterwards,  to  wit, 
on  the  5th  day  of  January,  A.  D.  1855,  at  Chicago  aforesaid, 
made  and  delivered  to  the  said  plaintiff,  a  certain  other  agree- 
ment in  writing,  subscribed  by  the  said  defendant,  of  the  same 
date,  words,  figures,  characters,  tenor,  and  effect,  as  that  set 
forth  in  the  foregoing  count  of  this  declaration,  whereby,  for 
the  consideration  therein  stated,  the  said  defendant  promised 
to  pay  to  said  plaintiff,  by  the  name  of  "  Chas.  V.  Dyer,"  the 
sum  of  $500,  set  opposite  the  said  defendant's  name,  ( the  words 
and  letters  "  F.  A.  Bryan,"  subscribed  to  said  agreement, 
meaning  the  said  defendant,  Frederick  A.  Bryan,  and  being 
his  signature,)  in  the  event  the  Government  of  the  United 
States  should  locate  and  erect  the  buildings  of  the  United 
States  for  a  post  office,  custom  house,  and  United  States  court 
room,  on  grounds  at  the  corner  of  Monroe  and  Dearborn 
streets,  where  said  buildings  were  at  that  time  proposed  to  be 
located.  And  the  plaintiff  avers  that  the  Government  of  the 
United  States,  before  the  commencement  of  this  suit,  to  wit, 
on  the  1st  day  of  May,  1860,  had  located  and  erected  the  said 
buildings  for  a  post  office,  custom  house,  and  United  States 
court  room,  on  said  grounds,  at  the  corner  of  Monroe  and 
Dearborn  streets,  referred  to  in  said  agreement,  whereof  the 
said  defendant,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice.  Whereby  the  said  defendant  became  liable  to  pay  to 
said  plaintiff  the  said  sum  of  $500,  in  this  count  mentioned, 
whenever  thereunto  afterwards  requested;  and  being  so  liable, 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  and 
at  the  place  last  aforesaid,  undertook  and  faithfully  promised 
the  said  plaintiff  to  pay  to  him  the  said  last  mentioned  sum  of 
$500  whenever  thereunto  requested. 

Yet  the  said  defendant  hath  not  paid  the  said  several  sums 
of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the 
said  plaintiff,  although  often  requested  to  do  so,  but  hath  hith- 
erto wholly  refused,  and  still  refuses  to  do  so,  to  the  damage  of 
plaintiff  of  $500,  and  therefore  he  brings  suit,  etc. 


APRIL  TERM,  1862.  191 

Bryan  v.  Dyer. 

To  which  the  defendant  filed  his  plea  of  the  general  issue, 
and  gave  notice  that  on  the  trial  of  said  cause,  he  would  show 
that  the  said  writing  obligatory  or  contract,  was  made  and 
entered  into  on  the  part  of  defendant  without  any  consideration 
to  him,  said  defendant,  and  that  said  defendant  signed  said 
contract  without  any  good  and  valid  consideration  for  so  doing ; 
and  that  said  contract  as  above  was  and  is  void  and  of  no  force 
or  effect  in  this,  to  wit,  that  the  same  was  made  on  the  part  of 
said  defendant  without  consideration,  'and  that  the  same  was 
and  is  illegal  and  void,  and  of  no  binding  effect  or  force  upon 
the  defendant;  and  that  nothing  was  paid  by  plaintiff,  or  any 
other  person  or  persons  in  his  behalf,  to  the  defendant  for 
signing  said  writing  obligatory,  nor  was  or  is  the  same  binding 
or  obligatory  upon  the  defendant  in  this,  to  wit,  that  the  con- 
sideration, if  any,  for  the  defendant  signing  said  contract  was 
illegal,  and  that  said  contract  was  made  and  entered  into  on 
the  part  of  the  defendant  upon  the  sole  consideration  that  the 
plaintiff  promised  to  use  his  influence  with  the  Government 
of  the  United  States,  in  causing  said  Government  of  the  United 
States  to  locate  certain  government  buildings,  to  wit,  the  post 
office,  custom  house,  and  United  States  court  room,  buildings 
then  about  to  be  built  in  the  city  of  Chicago,  upon  the  corner 
of  Monroe  and  Dearborn  streets,  in  said  city  of  Chicago;  and 
that  the  promise  to  use  his  (said  plaintiff  ?s)  influence  with  said 
Government,  in  causing  said  buildings  to  be  located  as  above, 
was  the  sole  and  only  consideration  made  to  defendant  for  his 
si  sen  ins:  said  contract  and  none  other. 

And  that  at  the  trial  the  defendant  would  show  that  the  plain- 
^  tiff  was  indebted  to  the  defendant  in  the  sum  of  $500,  in  goods, 
wares  and  merchandise,  sold  and  delivered  to  said  plaintiff  by 
the  defendant,  a  bill  of  which  said  goods,  etc.,  is  hereto  at- 
tached, which  amount  the  defendant  will  offset  against  plain- 
tiff's demand. 

Whereupon  issue  was  joined,  and  the  cause  was  tried  before 
Goodrich,  Judge,  and  a  jury,  on  the  5th  day  of  April,  1861,  and 
a  verdict  found  for  the  plaintiff,  the  damages  being  assessed  at 
$234,68. 

Motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
for  the  plaintiff  on  the  verdict. 
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The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 

1.  That  if  the  jury  believe,  from  the  evidence  in  the  case, 
that  the  only  consideration  for  the  promise,  on  the  part  of  the 
defendant,  was  that  the  plaintiff,  Dyer,  should  use  his  influence 
with  the  Government  of  the  United  States  to  have  said  Govern- 
ment locate  said  government  buildings,  in  the  contract  men- 
tioned, on  the  corner  of  Monroe  and  Dearborn  streets,  then 
such  consideration  is  not  legal,  and  the  plaintiff  cannot  recover 
in  this  action. 

2.  That  if  the  jury  believe,  from  the  evidence  in  the  case, 
that  the  only  consideration  for  the  promise  of  the  defendant  to 
pay  Dyer  $500,  was  that  Dyer  was  to  use  his  personal  influence, 
either  as  a  government  agent  or  as  a  private  citizen,  to  induce 
said  Government  to  locate  the  government  buildings,  referred 
to  in  said  contract,  on  the  corner  of  Monroe  and  Dearborn 
streets,  then  such  consideration  is  not  sufficient  to  sustain  the 
action,  and  the  plaintiff  cannot  recover. 

3.  That  the  jury  are  to  take  the  whole  contract  itself,  offered 
in  evidence  by  the  plaintiff,  into  consideration,  and  the  terms 
and  conditions  thereof  taken  together,  and  in  connection  with 
the  parol  evidence,  and  if  they  believe  that  the  only  considera- 
tion given  for  said  promise  of  defendant  to  pay  the  sum  of 
$500  to  Dyer,  was  said  Dyer's  personal  influence  with  the  Gov- 
ernment of  the  United  States  to  cause  said  Government  to  lo- 
cate the  buildings  therein  mentioned  on  corner  of  Monroe  and 
Dearborn  streets,  then  said  consideration  was  illegal,  and  insuf- 
ficient to  sustain  the  present  action,  and  plaintiff  cannot  re- 
cover. 

4.  That  if  the  jury  believe  that  the  object  of  the  contract 
offered  by  the  plaintiffs  in  the  case,  was  to  influence  the 
decision  of  the  Government  of  the  United  States,  upon  a 
question  of  public  importance  and  convenience,  which  apper- 
tained to  the  city  of  Chicago,  and  in  which  the  whole  com- 
munity had  an  interest  to  have  the  best  location  for  said  post 
office,  etc.,  and  such  location  as  would  best  subserve  the 
general  interests  of  the  city,  then  any  private  agreement  that 
has  for  itr  object  the  establishment  of  such  buildings  in  a 
particular  locality,  to  the   exclusion  of  others,  is  contrary  to 
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public  policy,  and  is  illegal;  and  any  promise  to  aid  any  such 
design  will  be  invalid. 

5.  That  it  is  incumbent  upon  the  plaintiff  to  show  a  good 
and  valid  consideration  for  the  promise  of  defendant  to  pay 
the  $500  in  question;  and  though  the  contract  in  question  has 
expressed  therein  the  terms  "for  a  valuable  consideration," 
without  showing  what  that  consideration  was,  yet  the  jury 
may  gather  from  the  whole  contract  itself,  and  other  evidence 
offered  by  the  parties,  taken  together,  what  the  real  considera- 
tion was,  and  may  find  for  the  defendant,  if  they  believe,  from 
the  whole  contract  and  other  evidence,  that  it  comes  within  the 
principles  embraced  in  the  first,  second,  third  and  fourth  in- 
structions asked  by  defendant. 

6.  That  the  plaintiff  shall  introduce  proof  only  to  sustain 
his  allegations  in  his  declaration;  and  if  he  alleges  in  his  dec- 
laration that  the  government  buildings  were  located  on  the  cor- 
ner of  Dearborn  and  Monroe  streets  after  the  contract  was 
made,  he  cannot  show  that  the  buildings  were  located  there  be- 
fore the  contract  was  signed. 

The  court  refused  the  fourth  and  sixth  instructions  asked  by 
the  defendant,  and  altered  the  fifth  instruction  by  striking  out 
the  first  paragraph  thereof,  thereby  leaving  the  fifth  instruction 
as  follows: 

5.  Though  the  contract  in  question  has  expressed  therein 
the  terms  "for  a  valuable  consideration,"  without  showing  what 
that  consideration  was,  yet  the  jury  may  gather  from  the  whole 
contract  itself,  and  other  evidence  offered  by  the  parties,  taken 
together,  what  the  real  consideration  was,  and  may  find  for  the 
defendant  if  they  believe,  from  the  whole  contract  and  other 
evidence,  that  it  comes  within  the  principles  embraced  in  the 
first,  second  and  third  instructions  asked  by  defendant. 

E.  W.  Evans,  for  Plaintiff  in  Error. 

"  Any  contract  or  promise  to  pay  money  to  another,  to 
obtain  such  person's  influence  upon  the  decision  of  questions 
affecting  public  or  private  rights,  with  a  view  to  considera- 
tions other  than  those  affecting  those  rights,  tend  injuriously 
to  affect  the  rights  and  interests  of  third  persons/  are  contrary 
Yol.  XXVIII.  — 13 
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to  public  policy;  in  law  are  void,  and  cannot  be  enforced." 
Fuller  v.  Dana,  18  Pick.  E.  479. 

"  The  law  goes  further  than  merely  to  annul  contracts, 
when  the  obvious  and  avowed  purpose  is  to  do,  or  cause  the 
doing,  of  unlawful  acts.  It  avoids  contracts  and  promises 
made  with  a  view  to  place  one  under  wrong  influences — those 
which  offer  him  a  temptation  to  do  that  which  may  injuriously 
affect  the  rights  and  interests  of  third  persons."  Same  case, 
page  481. 

1.  It  is  contrary  to  public  policy,  and  principles  of  fair 
dealing,  as  affecting  the  general  interests  of  Chicago,  and  sub- 
verting or  sacrificing  such  interests  to  private  gain.  For  any 
reward,  or  promise  of  reward,  to  purchase  the  influence  of 
any  person,  either  of  public  or  private  position,  to  obtain  the 
location  of  the  government  building  in  question  at  the  point 
specified  in  the  contract,  must  be  made  at  the  expense  of 
other  interests  than  those  of  the  parties  before  the  court. 
And  such  promise  is  contrary  to  the  general  rights  of  the 
public,  and  directly  sacrifices  the  interests  of  the  public  to 
private  interests. 

2.  Because,  under  such  influence  as  would  necessarily 
grow  out  of  all  such  promises  as  those  set  forth  in  defendant's 
contract,  there  would  be  a  secret  and  unknown  power  at  work 
with  the  Government  at  Washington,  which  influence  the 
Government  itself  could  not  guard  against,  because  of  its 
unknown  character,  and  yet  the  same  would  necessarily  be 
felt  and  acted  upon,  and  would  ultimately  fix  the  locality  of 
the  government  buildings  at  the  very  point  where  this  pri- 
vate interest  requires;  and  thus  the  general  interests  of  the 
city  in  this  respect  would  be  wholly  or  comparatively  disre- 
garded. 

We  are  not  called  upon  to  go  beyond  our  own  State,  or 
forced  to  search  for  judicial  precedent  beyond  our  own  Supreme 
Court,  for  authority  to  sustain  the  defense  in  this  case,  upon 
general  principles  well  established  and  recognized,  as  applicable 
to  the  case  before  the  court.  We  refer  the  court  to  the  case  of 
Randolph  County  v.  Jones,  Breese,  103. 

This  agreement  is  obnoxious  to  the  further  objection,  more 
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powerful  than  all  others,  that  the  consideration  of  the  promise 
of  Bryan  was  illegal,  from  being  against  the  general  policy  of 
the  law  to  countenance  or  sustain  any  such  promises. 

As  a  fraud  upon  the  public.  Fuller  v.  Dana,  18  Pick.  484; 
Randolph  County  v.  Jones,  Breese,  103;  Cook  v.  Shipman, 
24  111.  614;  Case  v.  Garrish,  15  Pick.  49;  Meredith  v. 
Zadd,  2  K  H.  517;  Gullick  v.  Bailey,  5  Halsted,  91;  Thomp- 
son v.  Davis,  13  111.  112;  Doolin  v.  Ward,  6  111.  194;  Wil- 
bur v.  How,  8  111.  44.  Also,  1  Story  on  Eq.  370;  Chitty  on 
Contracts,  page  578. 

Also,  the  further  cases  on  same  point:  Wood  v.  McCann,  6 
Dana,  366;  Pingry  v.  Washburn,  1  Aikin,  264;  Sharp  v. 
Trese,  4  Halsted,  352;  Craig  v.  Mepourne,  Peters,  184.  Also 
5  Halsted,  84,  and  3  id.  54. 

As  an  agreement  having  for  its  object  to  induce,  or  influence 
a  public  officer  to  neglect  his  duty.  Chitty  on  Contracts,  677; 
Denny  v.  Lincoln,  5  Mass.  285;  Comhill  v.  Perkins,  5  id. 
544;  Ayers  v.  Hutchins,  4  id.  370. 

Because  there  is  no  mutuality  of  promise.  Chitty  on  Con- 
tracts, 9,  10,  12,  15;  Id.  27,  28,  29;  3  Turn.  R.  653;  6  East, 
48;  4  Bingham,  660. 

Fraud  vitiates  all  contracts.  And  the  illegality  of  the  con- 
sideration, or  if  contract  is  made  under  mistake  of  fact,  the 
same  can  be  given  in  evidence  under  the  general  issue.  1 
Starkie  R.  434;  15  I.  R.  230;  Bailey  on  Bills,  342;  Chitty's 
Pleadings,  vol.  1,  p.  420;  11  Wend.  107;  1  Gilm.  85. 

I  deduce  the  following,  as  the  general  principle  of  the  law 
pertinent  to  the  question,  to  wit: 

"  If,  on  production  of  the  instrument,  it  appears  to  have 
been  altered,  it  is  incumbent  on  the  party  offering  it  in  evi- 
dence, to  explain  this  appearance;  every  alteration  on  the  face 
of  a  written  instrument,  detaches  from  its  credit  and  renders  it 
suspicious;  and  this  suspicion,  the  party  claiming  under  it,  is 
ordinarily  held  bound  to  remove."  1  Greenl.  on  Ev.,  page  677, 
sec.  564. 

Same  doctrine  in  cases  of  Gillettetal.  v.  Sweat,  1  Gilm.  489; 
Hitman  v.  Dickinson,  5  Bing.  183;  Knight  v.  Clements,  8 
Ad.  &  Ellis,  215;  8  Metcalf,  406;  11  Conn.  R.  531;  9  Peters, 


196  OTTAWA, 


Bryan  v.  Dyer. 


789;  2  Man.  &  Gr.  890.  See  also  case  of  Montag  v.  Lynn,  23 
111.  557.  Also,  25  111.  m\  Hodge  v.  Gilman,  20  111.  440,  441; 
Walters  v.  £Awtf,  5  Gilm.  255. 

And  the  cases  referred  in  1  Gilm.  489;  4  K  II.  171;  5 
Greenl.  204;  2  Wend.  255;  2  pall.  304;  2  Starkie  E.  278;  13 
N.  H.  385;  22  Wend.  388;  11  K  H.  395. 

For  we  mnst  either  require  the  holder  to  offer  evidence 
explaining  the  material  mutilation,  on  all  occasions,  before  the 
paper  is  submitted  to  the  jury;  or,  he  may  be  excused  on  all 
occasions.  In  other  words,  there  is  no  such  rule  in  fact,  as  that 
the  jury  are  to  pass  upon  a  material  erasure  from  an  examina- 
tion of  the  paper  alone,  without  any  proof  being  given  by  the 
holder. 

Nor  can  it  be  replied  in  this  case,  that  we  have  had  the  bene- 
fit of  the  payment,  whatever  it  was,  by  the  verdict  of  the  jury 
allowing  the  amount  in  our  favor. 

It  is  a  sufficient  reply  to  such  suggestion,  that  we  do  not 
know  whether  we  have  received  the  full  benefit  of  the  erasure 
or  not. 

True,  the  jury  allowed  us  a  certain  sum  of  money,  which 
they  claim  was  erased,  as  indorsed  on  the  back  of  the 
paper;  but  how  did  the  jury  know  but  that  the  erasure  was 
of  some  other  sentence  than  the  simple  acknowledgment  of  so 
much  money  paid  by  F.  A.  Bryant  If  the  jury  could,  by  a 
minute  examination  of  the  paper,  read  the  figures  $265.32, 
which  were  attempted  to  be  erased  by  the  holder,  the  other 
side  even  will  not  contend  that  any  other  words  or  figures  of 
the  erased  sentence,  can,  by  any  effort,  be  made  out,  why  then 
may  we  not  claim  that,  underlying  this  covering  of  ink, 
which  really  obscures  this  whole  sentence  of  indorsement, 
the  original  sentence  was,  "received  $265.32  of  F.  A.  Bryan, 
on  the  within,  which  is  to  be  in  full  payment  of  his  subscrip- 
tion '??  All  this  might  be,  and  there  be  nothing  improbable 
about  it. 

In  conclusion,  it  is  most  respectfully  submitted,  that  in 
allowing  such  a  practice  as  was  adopted  by  the  court  below, 
that  such  a  document  may  be  read  to  the  jury,  and  the  jury 
pass  upon  it  without  proof,  is  establishing,  as  a  precedent;  that 
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the  holder,  by  assignment  of  my  promissory  note  for  $500, 
on  which  I  have  paid  $250,  and  which  payment  is  duly  in- 
dorsed on  said  note,  and  such  indorsement  is  all  the  evidence  I 
may  have  of  the  payment,  may  sue  me  for  the  full  amount  of 
such  note,  and  may  erase  the  indorsement,  offer  the  note  in 
evidence  to  the  jury,  without  any  evidence  explanatory  of  such 
erasure,  and  in  case  the  jury,  by  chance,  can  guess  at  the 
amount  of  money  crossed  out  on  the  back  of  the  note,  they  can 
allow  it  to  me  or  not,  as  they  happen  to  think  of  the  case; 
otherwise,  I  have  no  proof  of  the  payment,  and  must  suffer 
from  the  most  wrongful  act  of  the  holder  of  such  paper. 

Waite  &  Towne,  for  Defendant  in  Error. 

The  authorities  cited  for  the  plaintiff  in  error,  that  it  was 
illegal  to  procure  the  location  of  the  post  office,  have  no  appli- 
cation, as  that  was  not  the  consideration  of  the  subscription 
paper,  and  when  it  was  made,  the  post  office  had  been  already 
located. 

There  was  an  indorsement  on  the  back  of  the  subscription 
paper,  of  $265.32,  which  appeared  to  be  erased.  The  jury 
allowed  the  defendant  in  their  verdict  that  sum .  on  the  sole 
proof  of  the  erased  indorsement.  The  defendant  consequently 
has  no  reason  to  complain.  The  true  rule  is,  "  that  the  obliter- 
ation of  the  indorsement  does  not  destroy  the  subscription; 
such  indorsement  constitutes  no  part  of  the  subscription;  it  is 
no  more  than  a  receipt."  2  Denio,  416;  5  Iredell  K.  276,  397; 
10  Mo.  E.  207;  Chitty  on  Contracts,  559;  13  East,  192;  14  K 
Y.  E.  289. 

Breese,  J.  We  think  this  case  too  plain  for  much  argument. 
It  was  an  action  of  assumpsit,  brought  on  the  following 
agreement: 

"  We,  the  undersigned  owners  of  real  estate,  situate  in  the 
vicinity  of  the  corner  of  Monroe  and  Dearborn  streets,  where 
the  buildings  of  the  United  States  are  proposed  to  be  located 
for  a  post  office,  custom  house,  and  United  States  court  room, 
do  hereby  promise  and  agree,  for  a  valuable  consideration  to 
us  in  hand  paid,    to   pay  Chas.  Y.  Dyer,  in  the   event    the 
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Government  of  the  United  States  shall  locate  and  erect  the 
said  buildings  on  said  grounds,  but  not  otherwise,  the  sums 
set  opposite  our  respective  names,  as  by  us  severally  sub- 
scribed. 

Dated  Chicago,  January  5,  1855. 

F.  A.  Bryan, $500.00 

John  Sollitt,       ------       200.00 

Jacob  Harris,         -         -         -         -         -         -     50.00" 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
under  it  that  he  would  show  the  agreement  was  entered  into 
without  any  consideration,  and  that  the  contract  was  illegal 
and  void — that  nothing  was  paid  by  plaintiff  to  defendant  lor 
signing  the  writing,  and  that  the  contract  was  made  and 
entered  into  by  the  defendant  upon  the  sole  consideration,  that 
the  plaintiff  promised  to  use  his  influence  with  the  Govern- 
ment of  the  United  States  to  cause  it  to  locate  certain  govern- 
ment buildings  upon  the  corner  of  Monroe  and  Dearborn 
streets  in  the  city  of  Chicago,  and  that  the  promise  to  use  his 
influence  with  the  Government  in  causing  the  buildings  to  be 
located  at  said  place,  was  the  sole  and  only  consideration 
made  to  defendant  for  his  signing  the  contract,  and  none 
other;  and  also  gave  notice  of  a  set-off  for  goods,  wares, 
and  merchandise,  sold  and  delivered  by  the  defendant  to  the 
plaintiff. 

At  the  trial,  when  the  agreement  was  offered  in  evidence, 
it  was  objected  to  by  the  defendant  on  the  ground  that  it 
showed  upon  its  face  that  the  consideration  of  the  promise 
was  illegal  and  void ;  and,  further,  that  it  appeared  there  was 
a  material  erasure  of  an  indorsement  on  it,  which  the  defend- 
ant insisted  should  be  explained  before  it  could  be  read  to  the 
jury. 

These  objections  were  overruled,  the  paper  read,  evidence 
heard,  and  a  verdict  rendered  for  the  plaintiff,  and  damages 
assessed  at  two  hundred  and  thirty-four  dollars  and  sixty-eight 
cents. 

The  proof  shows  that  the  Government  decided  to  locate  the 
buildings  at  the  corner  of  Monroe  and  Dearborn  streets,  some 
months  before  the  agreement  was  signed  by   the  defendant, 
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namely,  November  29,  1854,  and  that  they  were  completed, 
located  and  enclosed,  before  the  commencement  of  this  suit. 
It  also  shows  that  defendant  owned  property  near  where  the 
building  was  located,  and  the  testimony  of  Huntington  fully 
discloses  the  interest  the  defendant  had  that  the  buildings 
should  not  only  be  proposed  to  be  located  at  the  point  desired, 
but  that  they  should  be  in  fact  erected  and  completed.  It 
also  shows  the  expense  and  trouble  the  plaintiff  had  to  under- 
go, to  remove  even  the  slightest  objections  the  Government 
urged  to  the  title  to  the  property,  after  the  location  was 
agreed  upon. 

It  shows  also  that  the  plaintiff  had  become  nearly  discour- 
aged by  the  objections  thus  set  up,  and  thought  of  abandon- 
ing the  project,  the  title  being  guaranteed  by  the  plaintiff. 
In  this  emergency,  the  contract  was  made  with  the  defendant 
and  others,  who  said  he  was  willing  to  pay  his  share  with 
Sollitt  and  others,  to  further  the  object,  and  expressed  his 
desire  to  pay  his  portion  of  the  expenses,  to  have  the  buildings 
located  at  the  designated  point.  It  also  shows  that  the  plain- 
tiff was  compelled  to  make  a  journey  to  Washington  city  to 
clear  up  supposed  objections  to  his  title — also  to  visit  the  legis- 
lature of  the  State  to  procure  the  enactment  of  a  law  ceding 
the  jurisdiction  to  the  General  Government.  It  shows  also 
payments  of  large  sums  of  money  in  buying  up  supposed  con- 
flicting titles,  and  in  getting  tenants  to  yield  possession,  all 
which  was  done  after  the  Government  had  located  the  build- 
ings. It  was  in  view  of  all  these  matters,  that  the  defendant 
made  the  promise.  We  see  nothing  illegal  in  this  promise,  or 
a  want  of  consideration.  The  defendant  was  interested  that 
the  building  should  be  erected  at  the  place  where  the  Govern- 
ment proposed  to  locate  it,  and  he  agreed  to  pay  his  share 
towards  the  removal  of  the  difficulties  attending  the  subject, 
after  the  location  had  been  determined  on,  so  that  the  building 
might  be  carried  out  to  completion,  whereby  his  property 
would  be  greatly  enhanced  in  value.  He  felt,  like  other  prop- 
erty holders  in  that  vicinity,  that  it  was  hardly  just  that  the 
plaintiff  should  be  at  the  trouble  and  expense  and  money  out- 
lays to  accomplish  an  object  desired  by  all,  and  mutually  bene- 
ficial. 
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There  is  not  one  particle  of  proof  to  show  that  any  part  of 
the  consideration  for  this  promise  was,  that  plaintiff  should 
use  his  influence  with  the  Government  to  cause  this  building 
to  he  located  at  any  place.  The  building  was  located  before 
the  promise  was  made.  The  issues  tendered  by  the  defendant 
are  not  made  out  in  a  single  particular. 

The  objection  to  reading  the  letter  of  the  Secretary  of  the 
Treasury,  of  November  29,  1854,  was  not  a  good  objection  as 
stated  in  the  record.  The  objection  as  it  there  appears  was 
because  the  letter  showed  that  the  building  was  located  before 
the  date  of  the  contract  declared  on.  This  was  no  objection, 
for  that  was  not  the  gist  of  the  action,  or  in  issue.  If  the 
proper  objection  had  been  made,  the  letter  would  no  doubt 
have  been  excluded.  It  being  a  paper  which  did  not  prove 
itself,  proof  of  the  handwriting  of  the  secretary  might  have 
been  demanded  and  insisted  upon. 

The  first  three  instructions  asked  by  the  defendant  were 
given  though  they  might  well  have  been  refused,  as  not  a 
particle  of  proof  Was  offered  to  justify  them  or  either  of  them, 
nor  a  circumstance  developed  to  justify  such  an  inference. 

The  fourth  instruction  was  properly  refused,  as  it  is  not 
against  law  for  persons  to  combine  to  procure  the  establishment 
of  a  public  building  or  other  work  in  a  particular  locality  to  the 
exclusion  of  other  points,  provided  neither  bribery  nor  other 
undue  means  are  used  to  accomplish  the  object.  It  is  not  con- 
trary to  public  policy,  nor  illegal.  It  should  have  been  refused 
for  another  reason:  there  is  nothing  proved  in  the  case  on  which 
to  hang  it,  and  the  jury  was  not  asked  to  believe  it  from  the  evi- 
dence, but  to  act  on  their  own  crude  notions  or  imperfect  knowl- 
edge of  a  supposed  fact,  or  state  of  facts. 

The  fifth  instruction  was  properly  modified,  and  was  correct 
as  given,  with   the  exception  that  there  should  have  been  no 


reference  to  the  first,  second  and  third  instructions  given  for 
the  defendant,  but  as  that  was  for  the  benefit  of  defendant,  he 
cannot  complain.  The  issue  was  such  a  consideration  as 
stated  in  the  notice,  and  no  other,  and  although  the  agreement 
expressed  on  its  face  to  be  for  a  valuable  consideration,  the 
defendant  had  the  right,  under   our    statute,  to   show  it  was 
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given  without  consideration,   or  for  an  illegal  consideration, 
neither  of  which  did  he  succeed  in  doing. 

As  to  the  erasure  of  an  indorsement  on  the  writing,  we  can- 
not think  it  should  vitiate  the  whole  instrument.  The  most 
the  party  could  demand  would  be,  that  he  should  be  restored 
to  the  benefit  of  the  indorsement  as  it  was  originally  made. 
This  was  done  by  the  jury.  The  defendant  received  a  credit  for 
the  amount  indorsed  and  erased,  and  which,  judging  from  the 
figures,  was  the  amount  of  his  bill  for  goods,  loans,  and  mer- 
chandise sold  and  delivered.  The  indorsement  has  no  more 
validity  or  effect  than  a  receipt,  and  if  expunged,  the  debtor 
would  still  have  the  benefit  of  it,  if  he  could  establish  the  con- 
tents ;  and  if  he  could  not  positively  show  the  precise  contents, 
there  is  a  natural  presumption,  not  to  be  repressed,  of  which 
the  jury  will  always  feel  the  influence  in  making  up  the  verdict. 
To  say,  then,  the  obliteration  of  an  indorsement  of  a  payment 
on  the  note  makes  void  the  note,  is  to  say  that  the  destruction 
of  a  receipt  for  such  a  payment  has  the  same  effect,  which  is 
preposterous.     The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Etnyke  et  al.9  Appellants,  v.  John  McDaniel, 

Appellee. 

appeal  from  ogle. 

A  promise  to  pay  A  B,  or  order,  a  sum  of  money  with  ten  per  cent,  interest 
from  date,  bears  that  rate  of  interest  until  judgment  shall  be  rendered, 
after  which,  there  will  be  but  six  per  centum  to  be  paid. 

This  case  is  stated  in  the  opinion.  There  was  a  trial  by  the 
court,  on  the  circuit,  and  a  judgment  was  rendered  for  the  ap- 
pellee, the  plaintiff  there.  The  defendants  below  appealed. 
The  appeal  is  from  the  Ogle  Circuit  Court. 

E.  F.  Dutcher,  and  Leland  &  Blanchaed,  for  Appel- 
lants. 

The  rate  of  interest  in  the  State  of  Illinois  is  six  per  cent. 
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in  all  cases,  unless,  by  special  contract,  a  party  agrees  to  pay 
more  than  that  rate. 

In  this  case,  the  note  is  payable  the  first  day  of  August, 
1856,  dated  April  28, 1856,  with  use  at  ten  per  cent.  The  con- 
tract for  a  greater  rate  of  interest  than  six  per  cent,  ceased  to 
exist  on  the  note  becoming  due,  and  from  that  time  to  the  ren- 
dition of  the  judgment,  the  plaintiff  is  only  entitled  to  six  per 
cent,  interest.  Brewster  v.  Wakefield ,  22  Howard's  U.  S.  R. 
118. 

Glover,  Cook  &  Campbell,  for  Appellee. 

The  only  point  made  by  appellant  is,  that  ten  per  cent,  inter- 
est was  allowed  as  damages  for  non-payment  of  the  note,  from 
the  date  to  the  time  of  payment,  whereas  only  the  rate  of  six 
per  cent,  should  be  allowed  after  the  note  became  due.  And 
authorities  are  cited  in  support  of  that  proposition. 

The  fact  seems  to  be,  that  there  are  authorities  upon  botli 
sides,  and  that'  being  the  case,  the  decisions  of  this  court  should 
govern.  And  this  court  has  decided  that  a  note  continues  to 
bear  the  rate  of  interest  reserved  by  it  until  paid.  Phinney 
v.  Bohinso?i,lQ  111.  108;  Hopkins  v.  Crittenden,  10  Texas, 
189;  Austin  v.  Inness,  53  Yt.  286;  O'Neal  v.  Bookman,  9 
Eich.  Law  (S.  C.)  80;  Payne  v.  Clark,  23  Miss.  259;  Eohler 
v.  Smith,  2  Cal.  597. 

Bkeese,  J.     The  question  presented  in  this  case  is,  to  what 
time  does  the  note  sued  on  bear  the  interest  stipulated  in  it? 
The  note  is  as  follows : 

"$159.84. 

"On  or  before  the  first  day  of  August,  1856,  we,  or  either  of  us,  promise  to 
pay  Edwin  R.  Stoddard,  or  order,  the  sum  of  one  hundred  and  fifty  dollars 
and  eighty-four  cents  for  value  received,  with  use  at  ten  per  cent,  from  date. 

JOHN  ETNYRE. 
Oregon,  April  28,  1856.  R.  B.  LIGHT." 

Indorsed,  E.  E.  Stoddard. 

The  court  before  which  the  cause  was  tried  allowed  interest 
at  ten  per  cent,  to  the  day  of  entering  the  judgment.  The 
defendant  appeals  and  assigns  this  for  error,  and  contends, 
that  interest  is  chargeable  at  ten  per  cent,  only  to  the  day  of 
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the  maturity  of  the  note,  and  after  that,  the  statutory  interest  of 
six  per  cent.  only. 

In  support  of  this  view,  reference  is  made  to  the  case  of 
Brewster  v.  Wakefield,  decided  by  the  Supreme  Court  of  the 
United  States,  22  Howard,  118,  where  it  is  held,  that  on  such 
a  note  as  this,  the  interest  is  to  be  calculated  from  the  date 
to  the  time  specified  for  payment,  at  the  rate  agreed  upon  in 
the  note.  The  court  say:  there  is  no  stipulation  in  relation 
to  interest  after  the  notes  become  due,  in  case  the  debtor 
should  fail  to  pay  them ;  and  if  the  right  to  interest  depended 
altogether  on  contract,  and  was  not  given  by  law  in  a  case  of 
this  kind,  the  appellee  would  be  entitled  to  no  interest  what- 
ever after  the  day  of  payment.  The  contract  being  entirely 
silent  as  to  interest,  if  the  notes  should  not  be  punctually  paid, 
the  creditor  is  entitled  to  interest  after  that  time  by  operation 
of  law,  not  by  any  provisions  in  the  contract."  Reference  is 
made  to  the  case  of  Macomber  v.  Dunham,  8  Wend.  550; 
United  States  Bank  v.  Chapin,  9  id.  471;  and  Ludwiek  v. 
Huntsinger,  5  Watts  &  Serg.  51,  60,  which  fully  sustains  this 
view. 

If  this  decision  was  of  binding  authority  in  this  court,  it 
would  dispose  of  this  case,  but  it  is  not.  This  court,  in  the 
case  of  Phinney  v.  Baldwin,  16  111.  108,  decided,  that  a  note 
given  for  a  sum  of  money,  bearing  interest,  at  a  given  rate  per 
month,  continues  to  bear  that  rate  of  interest,  so  long  as  the 
principal  remains  unpaid.  The  note  in  this  case  was  as  fol- 
lows: "Ninety  days  after  date,  I  promise  to  pay  to  the  order 
of  Harvey  Phinney,  two  hundred  dollars  for  value  received, 
with  interest  from  date,  at  five  per  cent,  per  month."  The 
note  was  made  in  California,  where  it  is  legal  for  parties  to 
stipulate  for  any  amount  of  interest.  This  decision  is  in  con- 
formity with  the  ruling  in  that  State.  Kohler  v.  Smith,  2 
Cal.  597. 

The  law  under  which  the  note  in  suit  was  executed,  provides, 
that  from  and  after  the  pa'ssage  of  this  act,  the  rate  of  interest 
upon  all  contracts  and  agreements,  written  or  verbal,  express 
or  implied,  for  the  payment  of  money,  shall  be  six  per  cent, 
per  annum  upon  every  one  hundred  dollars,  unless  otherwise 
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expressly  stipulated  by  the  parties,  or  otherwise  provided  by 
law.  The  second  section  makes  valid  and  binding  agreements 
to  pay  ten  per  cent,  per  annum. 

Here  are  two  rates  of  interest  provided  for,  one  conven- 
tional, the  other  statutory.  The  ten  per  cent,  rate  is  expressly 
stipulated  by  the  parties,  and  must  prevail  over  the  statute 
rate.  This  contract  must  be  construed  like  all  other  contracts, 
and  the  intention  of  the  parties  must  prevail.  Now  what  did 
the  parties  intend  when  making  a  contract  to  pay  ten  per 
cent?  Can  any  one  doubt,  it  was  the  intention,  as  well  of  the 
maker  as  of  the  payee  of  this  note,  that  ten  per  cent,  should 
be  paid,  until  the  note  was  fully  discharged?  Such  is  the 
common  sense  understanding  of  the  contract,  and  the  statutory 
interest  does  not  control  it  at  all.  Such  contracts  are  made 
every  day.  It  is  the  rate  of  interest  fixed  by  the  parties  them- 
selves, and  to  attach  to  the  debt  until  it  should  be  fully  paid, 
and  so  long  as  it  remains  a  note.  Conventional,  not  legal 
interest  was  the  contract,  and  such  contracts  are  sanctioned  by 
law. 

This  is  our  view  of  it,  and  we  think  the  court  decided  cor- 
rectly in  computing  the  interest  up  to  the  time  of  the  entry  of 
the  judgment.  After  that,  it  ceases  to  be  a  note,  and  the  judg- 
ment will  bear  but  six  per  cent,  interest,  for  then  there  is  no 
longer  a  contract  to  pay  interest.  The  law  then  steps  in,  and 
burdens  the  judgment  wTith  but  six  per  cent.  The  interest  is 
no  longer  conventional,  but  determined  by  law. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Leonard  Bushnell,  Appellant,  v.  The  Bishop  Hill 
Colony,  Appellee. 

APPEAL    FROM    HENRY. 

Two  days  notice  to  an  attorney,  to  produce  a  letter,  which  is  not  in  his  pos- 
session, but  which  is  probably  in  the  State  of  New  York,  is  not  sufficient 
to  authorize  parol  proof  as  to  its  contents. 

A  father  is  not  liable  for  debts  contracted  by  a  son,  although  a  minor,  who  is 
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carrying  en  a  farm  on  his  own  account,  his  mother  keeping-  house  for  him; 
if  the  son  procured  the  goods  on  his  own  credit,  he  alone  is  responsible. 
A  mere  request  by  one  person  that  credit  should  be  given  to  another,  does 
not  create  a  legal  liability;  there  must  be  either  a  guarantee  of  the  debt, 
or  a  misrepresentation  as  to  the  responsibility  of  the  person  to  whom  the 
goods  are  sold,  before  a  liability  exists. 

This  is  an  action  of  assumpsit  by  appellee,  for  the  use  of 
Claudius  Jones,  George  A.  Morse,  Olof  Johnson  and  Wheeler 
B.  Sweet,  receivers,  etc.,  and  originally  commenced  by  attach- 
ment to  the  March  term  of  the  Henry  Circuit  Court. 

Declaration.  First  count,  on  account  stated  November  13, 
1857,  for  $118.46.  Second  count,  on  account  stated  Novem- 
ber 26,  1857,  for  $20.  Third  count,  on  account  stated  April 
14,  1858,  for  $110.03.  Fourth  count,  on  account  stated  May 
11,  1858,  for  $17.83.  Sixth  count,  as  follows:  And  for  that 
whereas  one  Samuel  H.  Bushnell,  before  and  at  the  time  of 
the  making  of  the  promise  and  undertaking  of  the  said  de- 
fendant hereinafter  next  mentioned,  was  indebted  to  the  said 
plaintiff  in  a  certain  sum  of  money,  to  wit,  five  hundred  dol- 
lars of  lawful  money  of  the  United  States,  to  wit,  at  Henry 
county  aforesaid,  and  thereupon  heretofore,  to  w^'t,  on  the  26th 
day  of  January,  A.  D.  1859,  in  consideration  of  the  premises, 
and  of  natural  love  and  affection  for  the  said  Samuel  H.  Bush- 
nell, his  son,  he,  the  said  defendant,  undertook,  and  then  and 
there  promised  the  said  plaintiff  to  pay  him  the  said  last  men- 
tioned sum  of  $500,  when  he,  the  said  defendant,  should  be 
thereunto  afterwards  requested* 

Common  counts. 

Demurrer  to  fifth  and  sixth  counts  of  declaration,  and  judg- 
ment of  court  sustaining  the  demurrer  to  fifth  count,  and  over- 
ruling it  as  to  the  sixth  count. 

Pleas.  1st,  general  issue;  2nd,  no  consideration;  3rd,  statute 
of  frauds. 

Replications  and  joinder. 

There  was  a  trial,  verdict,  motion  for  new  trial,  judgment 
overruling  motion,  and  final  judgment  on  verdict  for  appellee, 
for  $339.39. 

A  witness  was  called  by  plaintiff  below,  who  testified  in 
substance  as  follows: 
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I  received  a  letter  from  defendant  in  the  fall  of  1858;  left 
it  at  defendant's  house,  two  and  a  half  miles  south-east  of 
Bishop  Hill,  in  this  county,  with  defendant's  wife,  who  lived 
there  at  the  time. 

The  counsel  for  the  defendant  then  admitted  that  notice  to 
produce  the  letter  was  served  on  him  June  12,  1861,  at  10 
o'clock  a.  m.,  (the  trial  was  on  the  13th  of  June.) 

The  plaintiff  then  admitted  that  said  letter  was  not  in 
possession  of  defendant's  attorney,  and  never  had  been,  and 
that  defendant  with  his  family  now  resides  in  the  eastern  part 
of  the  State  of  New  York.  (But  where  the  letter  now  is,  or 
whether  it  has  been  since  left  at  defendant's  house  in  this 
county,  was  not  shown  or  admitted.)  The  plaintiff  then  further 
admitted  that  the  letter,  if  in  New  York,  could  not  have  been 
got  here  since  the  notice,  as  there  were  no  means  of  getting 
it  in  so  short  a  time,  and  there  was  no  evidence  to  show  where 
the  letter  was. 

H.  Bigelow,  for  Appellant. 

The  contents  of  the  letter  from  appellant  to  Ira  Husted 
were  improperly  allowed  to  be  proven.  The  letter  was  not 
such  an  instrument  as  the  appellant  was  bound  to  take  notice 
would  be  wanted  on  the  trial,  as  the  declaration  did  not  count 
upon  it,  and  the  action  was  not  to  recover  its  value.  1  Greenl. 
on  Ev.  669;  1  Stark,  on  Ev.  403. 

The  debt  was  a  debt  of  a  third  person,  and  no  note  or 
memorandum  for  the  payment  of  it  was  in  writing,  as  re- 
quired by  the  statute.  The  letter  to  Ira  Husted,  by  appel- 
lant, is  not  sufficient  to  take  the  case  out  of  the  statute,  as  he 
as  not  proven  to  be  the  agent  of,  or  in  anywise  connected  with 
the  appellee.  The  whole  credit  was  given  to  Samuel  H. 
Bushnell,  and  to  Bushnell  and  Sanborn,  and  therefore  the 
promise,  if  any  was  made,  was  collateral  and  directly  within 
the  statute.  Bdbcock  et  al.  v.  Bryant,  12  Pick.  133;  Everett 
v.  Morrison,  Breese,  79;  Scott  v.  Thomas,  1  Scam.  59;  Hite 
v.  Wells,  17  III  88. 

The  instructions  for  appellee  tended  to  mislead  the  jury, 
and   the  fifth   instruction   is   not  the  law   upon  the  subject 
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intended  to  be  embraced  in  it.     Kennedy^  Executors  v.  Wan 
1  Barr.  450. 


J.  I.  Bennett,  for  Appellee. 

Caton,  C.  J.  This  action  was  brought  to  recover  the  value 
of  goods  furnished  to  Samuel  H.  Bushnell,  a  son  of  the  de- 
fendant. On  the  trial,  Mr.  Husted  testified,  that  in  1858  he 
received  a  letter  from  the  defendant,  which  he  left  with  the 
defendant's  wife,  at  the  house  where  she  then  lived,  a  few  miles 
from  the  court  house.  Since  then,  the  defendant  and  his  wife 
had  removed  to  New  York,  where  he  was  at  the  time  of  the 
trial.  A  notice  was  served  upon  the  defendant's  attorney  to 
produce  the  letter,  a  day  or  two  before  the  trial.  It  was  ad- 
mitted that  the  attorney  had  not  the  letter  in  his  possession, 
and  that  there  had  not  been  time,  since  the  notice,  to  have  got 
the  letter  from  [New  York.  On  this  state  of  case,  the  court 
allowed  the  plaintiff  to  prove  the  contents  of  the  letter.  In 
this  there  was  clearly  error.  The  presumption  is,  that  the 
letter  was  still  in  the  possession  of  the  defendant's  wife,  or  in 
his  possession.  In  all  probability,  they  took  it  to  New  York 
with  them,  with  their  other  papers,  when  they  removed.  The 
notice  to  produce  the  letter  should  have  given  the  defendant  a 
reasonable,  time  for  that  purpose. 

There  is  hardly  one  of  the  thirteen  instructions  given  for 
the  plaintiff  that  is  not  erroneous ;  most  of  them,  however, 
repeating  the  same  principle  as  expressed  by  two  or  three. 
We  shall  notice  but  two  particularly.  The  first  is  this: 
"  1st.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, while  living  in  New  York,  purchased  a  farm '  in  Henry 
county,  Illinois,  and  came  out  with  his  wife  and  minor  son 
Samuel,  to  said  county,  and  then  returned  to  New  York,  leav- 
ing his  wife  and  son  Samuel  to  improve  and  cultivate  and  con- 
duct the  farm,  and  that  the  son  in  so  doing  became  indebted  to 
the  .plaintiff  for  goods,  wares  or  merchandise  necessary  for  the 
maintenance  of  the  son,  or  in  the  management  of  the  farm,t 
the  law  holds  the  defendant  liable  to  the  plaintiff  therefor." 
This  instruction  holds  the  defendant  liable,  although  the  son 
was  carrying  on  the  farm  on  his  own  account  and  his  mother 
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keeping  house  for  him,  as  he  swore  was  the  case.  Such  is  not 
the  law.  If  the  young  man  was  carrying  on  the  farm  on  his 
own  account  and  procured  the  goods  on  his  own  credit,  he 
alone  is  responsible.  The  fourth  instruction  was  this:  "4th. 
If  the  jury  believe  that  the  defendant  requested  Jacob  Jacob- 
son  and  Swan  Swan  son,  or  either  of  them,  as  trustees  of 
Bishop  Hill  Colony,  to  accommodate  the  defendant's  son 
Samuel  with  credit  for  such  goods  as  he  might  need,  and  the 
plaintiff,  acting  upon  such  request,  did  sell  to  him  goods  upon 
credit,  and  charge  the  same  to  defendant  or  Samuel,  the  de- 
fendant is  legally  liable  to  pay  the  plaintiif  for  the  value  of 
the  goods  so  furnished,  whether  they  were  all  necessaries  or 
not."  The  principle  here  asserted  is  as  erroneous  as  the  other. 
A  mere  request  by  one  to  give  credit  to  another,  does  not  create 
a  legal  liability  to  pay  the  debt.  There  must  be  a  guarantee 
of  the  debt  or  a  misrepresentation  of  the  responsibility  of  the 
person  to  whom  the  credit  is  given,  in  order  to  create  a  liability 
by  a  third  person. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Edwaed  Sweeney,  Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

ERROR   TO    LASALLE. 

A  party  may  be   indicted  for  obstructing  a  public  road;  for  continuing  an 

obstruction,  lie  should  be  prosecuted  civilly  for  the  penalty,  after  he  shall 

have  been  ordered  to  remove  it. 
On  hearing  on  a  writ  of  error,  the  party,  to  retain  his  judgment,  must  show 

a  good  record. 
The  same  objections  which  would  be  valid  if  presented  in  arrest  of  judgment, 

will  prevail  if  urged  on  a  writ  of  error. 
If  an  indictment  for  continuing  an  obstruction  to  a  highway  will  lie  at  all,  it 

will  only  be  after  notice  to  remove  the  obstruction  has  been  given  by  the 

proper  officer. 

This  case  is  stated  sufficiently,  in  the  opinion  of  the  court. 
The  plaintiff  in  error  was  tried  and  convicted,  at  the  February 
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terra,  1862,  of  the  LaSalle  Circuit  Court,,  for  continuing  an 
obstruction  in  a  highway. 

Avery  &  Bushnell,  for  Plaintiff  in  Error. 

D.  P.  Jones,  State's  Attorney,  with  whom  was  O.  C.  Gray,, 
for  The  People. 

Beeese,  J.  Section  16  of  the  act  respecting  public  roads 
provides,  "if  any  person  shall  obstruct  any  public  road  by 
falling  a  tree  or  trees  across  the  same,  by  encroaching  upon  or 
fencing  up  the  same,  or  by  placing  any  other  obstruction  therein, 
he  shall  forfeit,  for  any  such  offense,  a  sum  not  exceeding  ten 
dollars,  and  a  sum  not  exceeding  ten  dollars  for  every  day  he 
shall  suffer  such  obstruction  to  remain  after  he  shall  have  been 
ordered  to  remove  the  same  by  any  supervisor,  county  com- 
missioner or  justice  of  the  peace."  Scates'  Comp.  562,  ch. 
93. 

The  amendatory  act  of  1852  provides,  "if  any  person  shall 
obstruct  any  public  road  in  the  manner  provided  in  section  16 
of  the  act  to  which  this  is  an  amendment,  the  penalty  provided 
for  in  said  section,  may  be  recovered  either  by  indictment,  or 
in  an  action  of  debt  before  any  justice  of  the  peace  of  the  county 
in  which  the  offense  was  committed;  which  action  may  be 
brought  in  the  name  of,  and  upon  the  complaint  or  information 
of  any  person  who  may  complain,  one  half  to  the  informer, 
the  other  half  to  the  use  of  the  county."     lb.  574. 

It  would  seem  from  these  provisions,  that  obstructing  a  public 
road  is  one  offense  for  which  the  accused  party  may  be  pro- 
ceeded against  by  indictment,  whilst  for  continuing  an  obstruc- 
tion, he  can  only  be  prosecuted  in  a  civil  action  for  the  penalty, 
and  that  only  after  he  shall  have  been  ordered  to  remove  the 
obstruction. 

The  indictment  contains  three  counts.  The  first  charges 
that  the  defendant  "  unlawfully  did  continue  to  obstruct  a 
certain  public  road  by  then  and  there  continuing  to  encroach 
upon  said  public  road,  by  then  and  there  keeping  a  fence 
therein,  and  thereby  then  and  there  rendering  the  said  public 
road  inconvenient  to  pass,  contrary  to  the  form  of  the  statute," 
etc. 

Yol.  XXVIII.  — 14 
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The  second  count  is  substantially  the  same,  with  the  addi- 
tional allegation  that  the  road  was  rendered  inconvenient  and 
dangerous  to  pass. 

The  third  count  is  in  all  respects  like  the  first. 

A  motion  was  made  to  quash  the  indictment,  which  was  over- 
ruled, and  the  defendant  found  guilty  by  the  jury.  'No  motion 
was  made  in  arrest  of  judgment,  and  it  is  now  urged  here  by 
the  State's  attorney,  that  the  defect  in  the  indictment  cannot 
now  be  inquired  into. 

We  believe  the  rule  to  be,  that  on  a  writ  of  error,  the  party, 
to  retain  his  judgment,  must  show  a  good  record.  The  same 
objection  to  a  pleading  which  might  have  been  made  on  a 
motion  in  arrest  of  judgment,  can  be  urged  on  error.  This 
being  so,  the  indictment  must  be  condemned,  as  having  no 
ground  to  stand  on.  There  is  no  such  offense  known  to  the 
law,  and  punishable  by  indictment,  as  the  offense  of  continuing 
an  obstruction  to  a  public  road  before  notice  of  removal  is  served 
upon  the  party  charged.  If  an  indictment  will  lie  at  all,  which 
we  do  not  admit,  it  certainly  should  allege  that  he  had  been 
ordered  by  the  supervisor,  county  commissioner,  or  by  a  justice 
of  the  peace,  to  remove  the  obstruction.  There  is  no  such  aver- 
ment in  either  count  of  the  indictment,  and  it  is  therefore 
fatally  defective. 

The  other  objection  made,  that  the  grand  jury  did  not  return 
the  bill  into  court  as  a  true  bill,  is  not  true  in  fact;  the  record 
shows  that  it  was  duly  found  and  returned  into  court  as  a  true 
bill. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


William  K.  McAllister,  Plaintiff  in  Error,  v.  Eob- 
eet  E.  Ball,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

If  a  declaration  contains  several  counts,  and  the  defendant  pleads  to  but  one,  a 
default  may  be  taken  as  to  the  unanswered  counts  at  a  term  subsequent  to 
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that  at  which  issue  is  joined  on  the  plea.     If  the  plaintiff  takes  judgment  by 

nil  dicit  before  the  trial  of  the  issue,  it  will  be  in  time. 
The  doctrine  of  discontinuance  does  not  apply  to  a  case  where  one  or  more 

of  several  counts  is  fully  answered;  but  to  those  cases  where  a  count  is  only 

answered  in  part. 
A  judgment  where  there  might  be  a  technical  discontinuance  may  be  taken 

by  nil  dicit  for  the  part  unanswered,  at  any  time,  before  a  trial  on  the  issues 

presented. 
The  doctrine  of  discontinuance  is  not  entitled  to  the  favorable  consideration 

of  the  court. 
A  plea  of  the  general  issue  filed  to  a  declaration  having  special  and  common 

counts,  the  latter  of  which  are  dismissed;  an  amended  declaration  being 

filed  having  the  common  counts,  the  old  plea  does  not  stand  to  the  amended 

declaration. 
A  defendant  should  answer  an  amended  declaration  anew,  unless  he  has  a  plea 

on  file  which  would  answer  any  declaration  in  the  form  of  action  used. 

This  action  was  assumpsit  brought  to  the  April  term,  1859, 
of  the  Cook  County  Court  of  Common  Pleas. 

The  plaintiff's  declaration  was  filed  on  the  4th  of  March, 
1859,  containing  three  special  counts,  based  upon  three  several 
promissory  notes. 

The  first  count  describes  a  note  for  one  hundred  dollars, 
payable  in  three  months.  The  other  two  respectively  describe 
a  note  for  fifty- seven  dollars,  payable,  one  in  six,  and  the  other 
in  nine  months. 

To  these  special  counts  were  added  the  common  counts  for 
money  lent  and  advanced;  money  paid,  laid  out  and  expended; 
money  had  and  received;  and  for  goods,  etc.,  sold  and 
delivered. 

The  defendant,  on  the  sixth  day  of  April,  1859,  filed  a  de- 
murrer to  the  special  counts,  and  to  the  common  counts,  the 
general  issue,  as  follows  (after  the  title  to  the  cause):  "And 
the  said  defendant,  as  to  last,  or  common  counts,  in  the  dec- 
laration aforesaid,  in.  his  own  proper  person  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  says  he  did  not  under- 
take or  promise,  in  manner  and  form  as  the  said  plaintiff  in 
those  counts  hath  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,"  etc.  And  also  filed  therewith  a 
proper  affidavit  of  merits. 
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The  court  overruled  the  demurrer  to  the  special  counts,  and 
rendered  final  judgment  in  the  cause. 

On  the  25th  day  of  January,  1861,  the  plaintiff's  attorney 
obtained  an  order  of  the  court,  striking  out  the  said  common 
counts  from  his  declaration,  and  also  for  leave  to  amend  his 
declaration;  and  thereupon  at  the  same  time  filed  his  amended 
declaration,  which  contains  all  the  identical  causes  of  action, 
set  out  in  the  same  allegations  and  words  as  in  the  original, 
including  the  common  counts,  for  money  lent  and  advanced; 
money  paid,  laid  out,  and  expended;  money  had  and  re- 
ceived; and  for  goods,  wares  and  merchandise  sold  and  de- 
livered. 

On  the  4th  day  of  February,  A.  D.  1861,  at  the  said  term 
of  said  court,  the  defendant  filed  a  plea  to  the  first  special 
count,  one  of  those  to  which  the  demurrer  was  overruled,  and 
made  no  plea  whatever  to  the  second  and  third  special  counts. 

At  the  March  term,  1861,  the  plaintiff  filed  his  replication 
to  the  special  plea  to  said  first  count,  but  did  not  take  defend- 
ant's default  as  to  either  the  second  or  third  counts,  which  re- 
mained unanswered. 

The  case  was  reached  and  called  for  trial  at  the  April  term, 
1861,  of  said  court,  whereupon  the  plaintiff  moved  the  court 
to  enter  defendant's  default  not  only  as  to  the  said  second  and 
third  counts,  but  also  as  to  the  common  counts;  to  which  the 
defendant  then  and  there  objected;  but  the  court  overruled  the 
objection,  and  ordered  that  the  defendants  default  be  entered 
both  as  to  said  second  and  third  counts,  and  the  common  counts; 
to  which  the  defendant  excepted. 

The  defendant  thereupon  objected  to  the  trial  of  the  cause, 
and  moved  that  the  same  be  dismissed,  on  the  ground  that  the 
plaintiff,  by  replying  to  defendant's  special  plea,  without 
causing  his  default  to  be  entered  as  to  the  part  of  plaintiff's 
declaration  unanswered  by  plea,  at  the  same  time  at  which  it 
was  filed,  discontinued  his  action. 

But  the  court  overruled  both  the  objection  and  motion;  and 
the  defendant  excepted. 

The  case  was  thereupon  given  to  the  jury,  who  assessed 
the  damages  on  the  counts  upon  which  default  was  taken,  at 


APEIL  TEEM,  1862.  213 

McAllister  v.  Ball. 

two  hundred  and  fifty-eight  dollars  and  forty  cents,  for  which 
judgment  was  immediately  rendered  by  the  court. 

The  defendant  in  the  court  below  sued  out  a  writ  of  error 
from  this  court,  to  review  the  said  proceedings,  and  assigns  for 
error: 

The  court  erred  in  taking  the  defendant's  default  as  to  the 
common  counts,  whilst  a  plea  of  the  general  issue,  specifying 
the  said  counts,  was  regularly  upon  the  files  in  said  cause.  That 
the  striking  out  of  said  counts,  and  immediately  restoring  the 
same,  under  leave  to  file  an  amended  declaration,  did  not  obvi- 
ate the  said  plea. 

The  court  also  erred  in  overruling  the  motion  to  dismiss  the 
cause  for  discontinuance,  by  replying  without  taking  the  default 
of  defendant,  at  the  same  term  of  filing  said  plea  and  replica- 
tion. 

The  court  erred  in  permitting  the  said  plaintiff  to  take  de- 
fendant's default  as  to  the  portion  of  declaration  unan- 
swered, at  a  term  subsequent  to  that  of  filing  said  plea  and  re- 
plication. 

W.  K.  McAllister,  fro  se. 

The  court  erred  in  ordering  the  default  of  defendant  below  to 
be  entered  as  to  the  common  counts. 

In  Wright  et  al.  v.  Lessee  of  Soiling sworth  et  al.,  1  Peters, 
E.  165,  after  the  defendants  had  pleaded  the  general  issue,  the 
plaintiffs  added  a  new  count.  The  court  say  that  the  authori- 
ties cited  "  prove  unquestionably  that  upon  amendments  being 
made  to  the  declaration,  by  adding  a  count,  the  defendants  had 
the  right  to  plead  de  novo/  they  prove  nothing  more.  They 
do  not  show  that  the  defendants  in  such  cases  must  necessarily 
plead  de  novo;  or,  that  judgment  may  he  entered  by  default, 
for  want  of  a  plea  to  the  new  count,  if,  before  the  amendment, 
they  have  pleaded  the  general  issue.  We  think  the  practice  is 
well  settled  to  the  contrary." 

The  court  held  the  same  thing  in  Parmelee  v.  Fischer,  22 
111.  212;  Saltus  v.  Bayard,  12  Wend.  228;  6  Taunt.  400;  5 
Salk.  517;  1  Hall,  (K  Y.  Superior  C.  E.)  165. 

But  at  all  events,  the  plaintiff  below  was  not  entitled  to  a  de- 
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fault  as  to  the  common  counts,  without  first  obtaining  a  rule  to 
plead  to  the  amended  narr.  8  Durn.  &  East.  87;  1  Tidd's  R. 
708,  and  notes. 

The  court  erred  in  refusing  to  dismiss  the  cause  for  discon- 
tinuance ;  also,  for  allowing  the  defendant's  default  to  be  entered 
at  the  April  term,  1861. 

On  the  4th  of  February,  1861,  the  defendant  filed  a  plea,  to 
the  first  special  count;  at  the  March  term,  1861,  the  plaintiff 
replied  to  said  plea.  ISfow,  at  the  close  of  the  last  mentioned 
term,  the  second  and  third  counts  remained  wholly  unanswered ; 
and  if  the  plaintiff  was  entitled  to  a  default  upon  the  common 
counts,  it  was  because  thev  likewise  were  never  answered;  and 
by  the  well  established  practice  in  this  State,  it  was  incumbent 
upon  the  plaintiff  to  take  the  defendant's  default,  as  to  the  sec- 
ond and  third  counts  and  said  common  counts,  at  the  March 
term,  at  which  he  filed  his  replication  to  the  special  plea  to  first 
count,  or  his  cause  was  discontinued,  and  could  not  be  saved  by 
taking  such  default  at  a  subsequent  term.  Warren  v.  JVoxon, 
3  Scam.  38;  22  111.  330;  18  111.  55;  13  How.  (U.  S.)  182. 

~W.  C.  Goudy,  for  Defendant  in  Error. 

•The  plaintiff  below  first  struck  out,  by  leave  of  the  court,  the 
common  counts  of  the  original  declaration,  so  that  it  stood  with 
only  three  special  counts,  but  had  no  common  counts.  There- 
fore, the  plea  to  the  common  counts  in  the  original  declaration 
fell  with  such  order  and  striking  out.  Hog  an  v.  Boss,  13  How. 
(U.  S.)  182. 

The  court  then  allowed  the  plaintiff  to  file  an  amended 
declaration,  which  was  filed  in  the  nature  of  a  substitute  for  the 
original,  and  which  differed  from  the  original  as  left  after  the 
amendment,  in  containing  the  common  counts. 

Therefore  there  was  no  plea  standing  in  the  record  which 
could  apply  to  the  common  counts  in  the  new  declaration.  It 
was  treated  as  a  new  and  substituted  declaration. 

Each  count  of  the  declaration  is  supposed  to  contain  a  dif- 
ferent cause  of  action  from  the  others,  and  in  fact  to  be  a 
declaration  in  itself. 
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The  authorities  cited  by  plaintiff  in  error  to  show  there  was 
a  discontinuance,  are  where  the  plea  proposes  to  answer  a 
•part  of  some  one  count  on  which  issue  is  joined,  and  the  case 
continued  without  default  on  the  part  of  the  count  unan- 
swered. 

There  is  no  discontinuance  where  issue  is  joined  on  one  count, 
and  the  others  are  unanswered.  Default  may  be  taken  in  such 
case  at  any  time.  Hogan  v.  Boss,  13  Plow.  182;  Everard  v. 
Patterson,  6  Taunt.  645. 

Caton,  C.  J.  "We  can  discover  nothing  in  the  least  irregular 
in  this  proceeding.  To  the  first  count,  the  defendant  filed  a 
plea  in  bar,  on  which  the  plaintiff  took  issue.  Subsequently 
the  default  of  the  defendant  was  entered  upon  the  other  three 
counts,  and  a  jury  was  sworn  to  try  the  issue  formed,  and  also 
to  assess  the  damages  on  those  counts  on  which  the  default 
was  entered.  The  complaint  is,  that  the  default  was  not 
entered  simultaneously  with  the  formation  of  the  issue  on  the 
plea  filed  to  the  first  count.  The  doctrine  of  discontinuance 
by  not  taking  judgment  by  nil  dicit,  for  the  part  of  the 
declaration  unanswered,  where  the  plea  upon  which  issue  is 
taken  only  professes  to  answer  a  part,  when  properly  under- 
stood, does  not  apply  where  there  are  several  counts  in  a 
declaration  and  the  plea  is  filed  to  but  one,  or  a  part  of  those 
counts,  and  is  a  complete  answer  to  these,  leaving  the  other 
counts  unanswered.  In  the  application  of  this  doctrine,  each 
count  should  be  considered  as  a  separate  declaration,  as  it  in 
fact  is,  and  if  a  plea  professes  to  answer  but  a  part  of  one  of 
these  counts  or  declarations,  and  in  fact  does  answer  but  a 
part,  as  where  the  count  is  for  taking  three  hundred  sheep 
and  the  plea  justifies  the  taking  of  two  hundred  of  the  sheep, 
and  the  plaintiff  take  issue  on  the*'*  plea  without  taking  judg- 
ment for  the  hundred  not  justified,  there  is  the  technical 
discontinuance,  unless  he  applies  to  the  court  for  leave  subse- 
quently, to  take  judgment  for  the  part  unanswered.  It  is  said 
he  must  do  this  at  the  same  time  at  which  lie  takes  issue  on 
the  plea.  This  we  do  not  think  is  indispensable.  If  he  will 
take  judgment  by  nil  dicit  before  the  trial  of  the  issue,  it 
should  be  deemed  sufficient.     The  rule  is  an  artificial  and  an 
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arbitrary  one,  without  any  sensible  reason  to  support  it,  and 
is  by  no  means  entitled  to  the  favorable  consideration  of  the 
court,  and  we  are  disposed  to  enforce  it  only  when  there  is  no 
other  alternative. 

If  the  general  issue  had  been  filed  to  the  whole  of  the  first 
declaration,  then  the  authorities  showing  that  it  should  stand 
to  the  amended  declaration  would  apply.  But  the  plea  was  only 
to  the  common  counts,  and  these  were  dismissed  by  the  plain- 
tiff. Subsequently  he  took  leave  to  amend  his  declaration,  and 
in  his  amended  declaration  he  inserted  the  common  counts. 
This  imposed  upon  the  defendant  the  necessity  of  answering 
the  amended  declaration,  unless  he  had  a  plea  which  would 
answer  any  declaration  in  that  form  of  action.  A  plea  which 
answered  but  one  count  in  the  old  declaration  would  not  stand 
to  a  similar  count  in  the  amended  declaration. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Michael   Diveesy,  Appellant,  v.  Henry   Will, 
Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  witness  who  is  objected  to  because  of  interest  in  the  event  of  the  suit,  may- 
be examined  on  his  voir  dire,  or  his  interest  may  be  shown  by  other  wit- 
nesses, but  resort  cannot  be  had  to  both  sources;  nor  can  the  witness  ob- 
jected to  be  called  to  contradict  those  who  have  testified  as  to  his  disquali- 
fication. 

Tins  was  an  action  of  assumpsit. 

The  first  count  is  against  Diversy  as  survivor,  upon  a 
promissory  note  given  by  Johnson  &  Diversy  as  a  firm,  under 
the  name,  style  and  firm  of  Johnson  &  Diversy,  dated  22nd 
June,  1860,  payable  six  months  after  date,  for  the  sum  of 
$407.48. 

The  second  count  is  against  Diversy  as  a  surviving  partner, 
for  goods,  wares,  etc.  Common  count,  purchased  20th  May, 
1860. 

The  third  is  a  common  count  for  $1,000,  for  goods,  wares, 
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etc.,  purchased  25th  October,  1860,  against  Diversy  as  surviv- 
ing partner. 

The  fourth  is  a  general  indebitatus  count,  for  goods,  wares, 
etc.,  against  Diversy  as  surviving  partner. 

Plea,  general  issue. 

The  jury  returned  a  verdict  as  follows,  viz.:  "We,  the 
jury,  find  issues  for  said  plaintiff,  and  assess  damages  herein 
against  said  defendant,  as  surviving  partner  of  Frank  Johnson, 
deceased,  to  the  sum  of  seven  hundred  and  thirty-three  dollars 
and  fifty-three  cents." 

Appellant  entered  his  motion  for  a  new  trial,  which  was  over- 
ruled, and  appeal  prayed  and  allowed. 

The  bill  of  exceptions  shows,  that  after  the  plaintiff  below 
closed  his  evidence,  the  appellant  called  Orrin  J.  Rose  as  a 
witness,  and  offered  to  have  said  Rose  sworn  as  a  witness,  and 
to  prove  by  him  that  the  goods,  wares  and  merchandise  sued 
for,  were  greatly  overcharged,  and  that  many  packages  were 
wholly  worthless  and  unsaleable,  and  that  the  plaintiff  admit- 
ted the  same,  and  promised  to  make  a  fair  deduction  out  of 
the  note  sued  on,  and  out  of  the  open  account,  upon  final  set- 
tlement. 

The  plaintiff  below  objected,  on  the  ground  that  said  Rose 
was  interested.  And  thereupon,  to  prove  such  interest,  the 
plaintiff  called  several  witnesses,  who  were  examined  touching 
that  fact. 

The  court  below  decided  that  Rose  was  interested,  and  ex- 
cluded him  from  giving  testimony  in  this  cause  for  appellant, 
and  refused  to  allow  him  to  be  sworn  as  a  witness. 

To  which  decision  the  appellant  excepted. 

Appellant  made  his  motion  for  a  new  trial,  which  was  over- 
ruled. 

The  assignment  of  errors  is  as  follows : 

The  court  decided  that  Rose  was  interested  and  incompetent. 

The  court  refused  appellant  a  new  trial. 

The  court  rendered  a  judgment  for  appellee. 

W.  B.  Scates,  for  Appellant. 
Barker  &  TuLEY,for  Appellee. 
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The  court  did  not  err  in  excluding  witness  Hose,  as  inter- 
ested and  incompetent.  Defendant  in  the  court  below,  offered 
Orrin  J.  Rose  as  a  witness  to  prove  certain  facts.  The  plain- 
tiff objected  on  the  ground  that  Rose  was  interested;  and 
thereupon,  to  prove  such  interest,  called  one  Augustus  F.  Otto, 
wdio  testified  to  certain  admissions  of  Diversy  (of  firm  of 
Johnson  &  Diversy )  before  purchase  of  goods  for  which  note, 
was  given.  Other  testimony  was  given  by  plaintiff  and  defend- 
ant, and  the  court  below  decided  Rose  incompetent  upon  the 
ground  of  interest. 

The  interest  of  a  witness  may  be  shown  by  either  examin- 
ing him  on  his  voir  dire  or  hy  other  evidence.  1  Phil.  Ev.  120, 
n.  6;  1  ib.  98,  n.  2;  1  ib.  99,  n.  48,  C.  &  H.;  Greenl.  Ev. 
§423. 

What  the  party  who  offers  the  witness  said  as  to  his  interest, 
is  competent  to  prove  interest.  Pierce  v.  Chase,  8  Mass.  487; 
1  Harr.  &  Johns.  (Md.)  135;  1  Phil.  Ev.  104,  n.  49;  1  Dev.  & 
Batt.  442,  445. 

Cannot  in  such  case  disprove  interest  by  witness  himself. 
1  Phil.  Ev.  104,  n.  49;  21  Penn.  443;  14  Penn.  State  R.  390; 
1  Aiken  (Yt.)  71;  3  Conn.  319. 

Walker,  J.  This  record  presents  the  question  whether  a 
witness,  when  he  is  objected  to,  on  account  of  interest,  and 
other  evidence  than  his  voir  dire,  is  introduced,  can  purge 
himself  by  his  own  evidence.  When  a  witness  is  offered,  on 
the  trial,  the  opposite  party  may,  before  the  witness  is  sworn, 
show  his  interest  by  other  witnesses,  or  he  may  make  him  his 
own  witness  to  prove  the  fact.  But  when  other  evidence  has 
been  resorted  to,  can  the  party  offering  him  rebut  that  evi- 
dence, by  the  witness  himself  ?  It  is  the  well  settled  doctrine, 
in  both  the  British  and  American  courts,  that  when  resort  is 
had  to  the  voir  dire,  and  it  fails  to  establish  an  interest, 
the  party  objecting  is  concluded  from  resorting  to  other 
evidence  to  rebut  his  testimony.  And  when  other  evidence 
is  resorted  to,  the  proposed  witness  cannot  be  examined  to 
prove  the  alleged  interest.  And  it  seems  that  when  other 
evidence  is  heard,  the  proposed  witness  cannot  be  introduced 
for  the  purpose   of  disproving  the  interest.     1  Greenl.    Ev. 
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§  423;  Mott  v.  Hicks,  1  Cow.  513.  If  the  voir  dire  is  resorted 
to,  it  alone  must  determine  the  issue.  So  of  other  evidence. 
When  one  of  the  modes  is  adopted,  it  alone  must  govern  and 
determine  the  issue.  When  the  issue  is  made,  the  party 
objecting  holds  the  affirmative,  and  he  may  waive  the  sup- 
posed interest  of  the  witness,  and  introduce  him  to  prove  the 
fact,  or  he  may  exclude  him  altogether,  at  his  option. 

The  court  below  did  right  in  excluding  Rose  from  testifying 
on  the  question  of  his  interest  in  the  event  of  the  suit,  and 
the  evidence  of  the  other  witness  proved  that  he  had  an 
interest  in  the  suit,  which  disqualified  him  from  giving  evi- 
dence in  chief,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


Feedeeick  H.  Shoet,  and  Semele  Shoet,  Appellants, 
v.  Laweence  Conlee,  Appellee. 

APPEAL   FROM   JO   DAVIESS. 

The  court  has  the  discretion,  upon  proper  cause  shown,  to  allow  a  plea  in 
ejectment,  after  the  twenty  days  fixed  by  the  notice  have  expired. 

The  party  who  executes  a  deed,  must,  in  fact,  acknowledge  it  to  the  officer  to 
be  his  deed,  either  by  the  use  of  that  word,  or  some  other  word  equivalent 
to  it,  or  it  will  be  invalid. 

The  mere  fact  of  appearing  before  an  officer,  who  certifies  that  he  knows  the 
grantor,  and  that  the  name  of  the  grantor  is  to  the  deed,  as  having  execu- 
ted the  same,  does  not  comply  with  the  requirements  of  the  statute. 

This  was  an  action  of  ejectment  for  the  north-east  fractional 
quarter  of  Section  2,  in  Township  28,  Eange  1  west  of  4th  prin- 
cipal meridian,  in  Jo  Daviess  county,  Illinois. 

The  general  issue  was  pleaded. 

Yerdict  and  judgment  for  defendant. 

The  declaration  in  ejectment  was  filed  in  the  Circuit  Court, 
on  the  27th  day  of  August,  1861,  and  a  rule  entered  against 
defendant  to  plead  in  twenty  days. 

~No  plea  was  filed  under  the  rule. 

On  the  30th  day  of  October,  at  the  October  term,  1861,  of 
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said  court,  E.  S.  Stickney  filed  his  motion  and  affidavit  for  leave 
to  file  a  plea,  as  follows: 

Frederick  H.  Short,  and  ] 

Semele  Short,         (  Ejectment. 

Lawrence  Conlee.  ) 
E.  S.  Stickney,  being  first  duly  sworn,  says  he  is  the  agent 
of  the  parties  beneficially  interested,  and  is  the  holder  of  the 
legal  title  to  the  land  which  the  plaintiffs  in  the  above  entitled 
suit  are  seeking  to  recover.  That  this  affiant  and  the  parties 
interested  in  said  land,  knew  nothing  of  the  pendency  of  said 
suit,  until  this  term  of  said  court,  and  until  it  was  too  late  to 
file  a  plea,  without  leave.  That  the  said  defendant  is  a  mere 
tenant,  and  has  no  further  interest  in  said  land.  That  the 
interest  of  this  affiant  and  the  real  owners  of  said  land,  will  be 
prejudiced  unless  leave  is  granted  to  file  a  plea  and  defend  said 
suit.  And  that  they  would  have  filed  a  plea  in  time,  had  they 
known  of  the  pendency  of  said  suit. 

EDWARD  S.  STICKNEY. 
Sworn  and  subscribed  before  me  this  ) 
29th  of  October,  1861.  \ 

Simeon  W.  King,  ) 

[seal.]  Notary  Public. 

Which  motion  was  sustained  by  the  court,  and  leave  granted 
to  file  the  plea,  and  plaintiffs  below  excepted. 

On  the  trial,  the  plaintiffs  read  as  evidence  from  the  original 
entry  book,  the  entry  of  the  lands  in  controversy  from  the  Gov- 
ernment, by  Charles  Wyeth  and  Edward  S.  Norris,  on  the  13th 
day  of  April,  1847. 

The  plaintiffs  then  read  in  evidence  a  warrantee  deed  from 
Hugh  B.  McFarlane  and  wife,  for  the  lands  in  controversy,  to 
Semele  Bloomer,  duly  acknowledged  and  recorded.  Dated  on 
the  10th  day  of  April,  1851. 

The  plaintiffs  then  examined  as  a  witness,  M.  Y  Johnson, 
who  testified  that  he  was  acquainted  with  the  parties.  That 
Semele  Short,  late  Semele  Bloomer,  intermarried  with  Freder- 
ick H.  Short,  in  January,  1856.  That  they  have  lived  together 
as  husband  and  wife  ever  since.  And  that  the  defendant  Conlee 
was  in  the  possession  of  the  lands  in  controversy  at  the  date  of 
the  service  of  the  writ  in  this  case. 
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The  plaintiffs  then  offered  in  evidence  a  warrantee  deed  in 
the  usual  form,  from  Charles  Wyeth  and  Edward  S.  Norris, 
and  Amelia  D.,  wife  of  Edward  S.  Norris,  to  Hugh  B. 
McFarlane,  for  the  .lands  in  controversy.  Dated  the  13th  day 
of  September,  1847,  and  duly  recorded  in  Jo  Daviess  county, 
on  the  13th  day  of  November,  1847;  which  deed  was  acknowl- 
edged before  the  commissioner  of  deeds  in  the  State  of  Mary- 
land for  the  State  of  Illinois,  as  follows  (  after  setting  out  his 
t^tle  and  authority  to  take  acknowledgments  ) : 

"  Personally  appeared  Charles  Wyeth  and  Edward  S.  Morris, 
personally  known  to  the  undersigned  to  be  the  identical  per- 
sons who  executed,  and  whose  names  are  subscribed  to  the 
foregoing  deed  of  conveyance,  as  having  executed  the  same,  to 
be  their  voluntary  act  and  deed  for  the  purposes  therein  ex- 
pressed," with  the  wife's  acknowledgment  in  the  usual  form 
properly  certified,  etc. 

To  the  reading  of  which  deed,  as  evidence,  the  defendant 
objected,  and  the  court  sustained  the  objection,  and  excluded 
said  deed  as  evidence,  because  the  execution  of  said  deed  was 
not  proved,  and  no  sufficient  acknowledgment  appeared.  And 
the  plaintiffs  excepted  to  the  ruling  of  the  court  in  excluding 
the  same. 

There  was  a  verdict  and  judgment  for  the  defendant  below, 
and  plaintiffs  below  appealed. 

The  following  errors  are  assigned: 

The  court  erred  in  allowing  the  defendant  to  file  his  plea, 
after  the  rule  expired. 

The  affidavit  is  not  sufficient  to  allow  Stickney  to  defend. 

No  reason  is  shown  to  admit  the  defendant  to  plead.  He 
was  in  default. 

The  court  erred  in  excluding  the  deed  of  Wyeth  and  others 
to  McFarlane.  It  is  sufficiently  acknowledged  under  the 
statute. 

Leland  &  Blanchard,  and  M.  Y.  Johnson,  for  Appel- 
lants. 

The  statute  requires  the  defendant  to  plead  in  twenty  days, 
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and  in  default,  a  judgment  shall  be  entered  against  him.  Stat. 
Eject.,  Sec.  13;  3  Scam.  30. 

No  reason  is  shown  why  defendant  did  not  plead  to  author- 
ize the  court  to  extend  the  time. 

The  affidavit  of  Stickney  is  not  sufficient  to  permit  him  to 
appear  and  defend  as  landlord.  He  is  agent  of  the  parties 
beneficially  interested,  principals  not  disclosed. 

The  deed  should  have  been  admitted  as  evidence.  Enough 
appears  to  show  that  it  was  "  acknowledged  "  by  the  grantors. 

The  certificate  shows  "  They  personally  appeared,  and  are 
personally  known,"  to  the  commissioner,  "  to  be  the  identical 
persons  who  executed,  and  whose  names  are  subscribed  to  the 
foregoing  deed  of  conveyance,  as  having  executed  the  same,  to 
be  their  voluntary  act  and  deed  for  the  purposes  therein  ex- 
pressed." 

It  is  not  necessary  to  use  the  word  "  acknowledged."  If 
the  parties  appear  before  the  acknowledging  officer,  and  vol- 
untarily sign,  seal  and  deliver  the  deed  for  the  purposes 
therein  declared,  and  the  officer  certifies  the  facts,  it  is  a  good 
acknowledgment. 

In  this  case  it  is  admitted,  the  officer  was  the  proper  person 
to  take  the  acknowledgment. 

He  is  the  witness  to  the  execution  of  the  deed. 

He  certifies  they  are  known  to  be  the  identical  persons  who 
executed,  and  whose  names  are  subscribed  as  having  executed 
the  same,  to  be  their  voluntary  act  for  the  purposes  expressed. 

When  the  officer  certifies  that  a  party  appeared  before  him, 
and  acknowledged  a  deed,  it  is  the  officer  simply  saying,  the  party 
declares  he  has  voluntarily  signed,  sealed  and  delivered  the  deed 
for  the  purposes  therein  expressed. 

When  the  officer  is  the  witness  to  the  signing,  sealing  and 
delivering  of  the  deed,  who  certifies  to  the  identity  of  the 
persons  who  executed  and  subscribed  the  deed;  and  that  they 
personally  appeared  before  him  as  having  executed  the  same, 
to  be  their  voluntary  act  and  deed,  as  therein  expressed,  "  who 
executed  and  having  executed"  etc.,  does  not  the  officer  by 
this  language,  declare  the  party  signed,  sealed  and  delivered 
the  deed,  as  much  as  if  he  had  said  he  "  acknowledged  it "  ? 
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To  execute  a  deed,  is  to  do  all  those  acts  necessary  to  pass 
the  title.     Wharton's  Law  Lexicon. 

To  say  "having  executed"  a  deed,  is  equivalent  to  saying 
"he  acknowledged  it."  In  both  cases,  it  is  the  language  of 
the  officer,  that  the  party  has  done  all  the  acts  necessary  to 
pass  the  title. 

If  there  is  any  defect  in  the  acknowledgment,  it  is  entirely 
cured  by  the  "  confirmatory  act"  of  the  legislature,  passed  on 
the  11th  of  February,  1853.  See  Scates,  Treat  &  Blackwell 
Stat.,  page  966. 

By  the  act,  if  it  appears,  in  substance,  from  the  certificate, 
that  the  parties  executed  the  deed  freely  and  voluntarily,  it  is  a 
good  acknowledgment. 

That  fact  fully  appears  in  this  certificate,  and  the  acknowl- 
edgment of  the  wife  is  full,  technical  and  complete.  5  Smede 
&  M.  470;  2  Cowan  R.  552;  1  Mich.  R.  308;  1  Gilm.  160;  1 
S.  &  M.  443;  3  Yt.  R.  388;  13  B.  Mon.  530. 

Hoyne,  Miller  &  Lewis,  for  Appellee. 

The  plea  of  the  defendant  was  filed  by  leave  of  the  court, 
and  before  any  default  was  taken.  Even  if  the  default  of  the 
defendant  had  been  taken,  and  on  motion  the  same  had  been 
set  aside,  and  the  defendant  allowed  to  plead,  the  decision  of 
the  court  upon  such  a  motion  could  not  be  assigned  for  error. 
Buckmaster  v.  Drake,  5  Gill,  324;  Harrison  v.  Clark,  1 
Scam.  131;  Gamer  v.  Cranshaw,  1  Scam.  143;  Wallace  v. 
Jerome,  1  Scam.  524. 

The  same  rule  prevails  in  ejectment.  Kelly  v.  Inman,  3 
Scam.  31. 

The  only  remaining  question  is,  whether  the  following,  pur- 
porting to  be  an  acknowledgment  of  a  deed,  to  wit: 

"STATE  OF  MARYLAND,  ) 

"  City  and  County  of  Baltimore,    ) 

"  Be  it  remembered,  and  it  is 

hereby  certified,  that  on  this  30th  day  of  September,  A.  D. 

one  thousand  eight  hundred   and  forty-seven,  before  me,  the 

subscriber,  commissioner  of  the  State  of  Illinois,  for  the  State 

of  Maryland,  to  administer  oaths,   take   depositions,  and   the 
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proof  and  acknowledgment  of  deeds,  and  other  instruments, 
in  writing,  to  be  used  or  recorded  in  said  State  of  Illinois, 
personally  appeared  Charles  Wyeth  and  Edward  S.  Eorris, 
and  Aurelia  D.  Norris,  wife  of  the  said  Edward,  personally 
known  to  the  undersigned  to  be  the  identical  persons  who 
executed  and  whose  names  are  subscribed  to  the  foregoing 
deed  of  conveyance,  as  having  executed  the  same  to  be  their 
voluntary  act  and  deed,  for  the  purposes  therein  expressed. 
And  the  said  Aurelia  D.,  wife  of  the  said  Edward  S.  Norris, 
being  by  me  made  acquainted  with  the  contents  of  said  deed, 
and  examined  separate  and  apart  from  her  husband,  acknowl- 
edged that  she  executed  the  same,  and  relinquished  her 
clower  in  the  said  premises  therein  mentioned,  voluntarily, 
freely,  and  without  the  compulsion  of  her  said  husband,  and 
that  she  does  not  wish  to  retract  the  same.  In  testimony 
whereof,  I  herewith  set  my  hand  and  affix  my  official  seal  as 
commissioner  of  deeds,  at   my   office,. on   the   day   and  year 

aforesaid. 

JABEZ  D.  PRATT." 

is  such  an  acknowledgment  as  will  entitle  the  deed  to  which  it 
is  attached,  to  be  read  in  evidence,  without  further  proof  of  its 
execution. 

This  acknowledgment  was  taken  by  a  commissioner,  ap- 
pointed by  the  governor  of  this  State,  and  section  two  of  the 
act  authorizing  such  appointment,  requires  that  the  acknowl- 
edgment shah  be  certified  bv  the  commissioner,  and  taken  in 
the  manner  directed  by  the  laws  of  this  State,  with  respect  to 
the  acknowledgment  or  proof  of  deeds  taken  by  an  officer 
authorized  to  take  such  acknowledgment  residing  within  this 
State.     Scates'  Statutes,  1135,  Sec.  2. 

Section  16  of  an  act  entitled  Conveyances,  provides  that 
deeds  and  other  instruments  of  writing  for  the  conveyance  of 
real  estate,  etc.,  before  they  shall  be  entitled  to  record,  shall  be 
subscribed  by  the  party  or  parties  thereto,  in  proper  person, 
and  acknowledged  or  proved  before  one  of  the  following 
officers,  etc. 

Section  20  prescribes  the  manner  in  which  the  person  pro- 
posing to  make  the  acknowledgment,  shall  be  proved  to  be 
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the  person  who  executed  the  deed,  if  his  identity  is  not  per- 
sonally known  to  the  officer  taking  the  acknowledgment,  and 
how  such  identity,  or  the  proof  of  such  identity,  shall  be  made 
to  appear  in  the  officer's  certificate. 

By  section  25,  it  is  provided  that  "  every  deed,  conveyance, 
etc.,  acknowledged  or  proved  according  to  the  provisions  of  this 
chapter,  etc.,  may  be  read  in  evidence  without  any  further  proof 
of  the  execution  thereof." 

It  is  true  that  the  statute  nowhere  in  terms  prescribes  the 
precise  language  to  be  employed  by  the  officer  in  stating  in 
his  certificate  the  fact  that  the  parties  making  the  deed  ac- 
knowledged the  execution  of  it,  but  the  officer's  certificate  can 
be  no  evidence  of  an  acknowledgment  as  required  by  the 
25th  section  above  referred  to,  unless  it  shall  clearly  appear 
therefrom, 

That  the  person  purporting  to  have  made  the  acknowledg- 
ment was  the  same  person  who  executed  the  deed,  and, 

That  such  person  did  in  fact  acknowledge  or  declare  the 
same  to  be  his  deed.  The  term  acknowledgment,  when  ap- 
plied to  conveyances,  means  "the  act  of  the  grantor  going 
before  a  competent  officer,  and  declaring  the  instrument  to  be 
his  act  or  deed."     Bouvier's  Law  Die.,- 50. 

In  the  case  of  Stanton  v.  Button,  2  Conn.  527,  where  the 
certificate  was,  "  Personally  appeared  A.  B.,  signer  of  the 
above  instrument  to  be  his  tree  act  and 

deed,  before  me,  C.  D.,  Justice  of  the  Peace,"  it  was  held  that 
these  words  did  not  import  an  acknowledgment.  The  court 
say,  "  A  court  cannot  by  intendment  or  construction  fill  a 
blank  or  supply  a  word.  They  can  only  decide  on  the  meaning 
and  import  of  the  words  made  use  of." 

The  same  question  was  decided  in  the  same  way  in  the  fol- 
lowing cases:  Pendleton  v.  Button,  %  Conn.  406;  Bryan  v. 
Ramirez,  8  Cal.  461;  Hayden  etal.v.  Westcott,  11  Conn.  129. 

The  court  may  infer  that  where  the  grantors  came  before 
the  commissioner,  they  came  to  make  and  did  in  fact  make 
the  acknowledgment.  But  the  court  cannot  thus  speculate. 
It  can  only  give  a  construction  to  the  certificate.  11  Conn. 
133. 

Yol.  XXYIIL— 15 
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Breese,  J.  This  was  an  action  of  ejectment  to  recover  the 
possession  of  a  certain  tract  of  land  in  Jo  Daviess  county.  The 
declaration  was  filed  on  the  27th  of  August,  1861,  and  a  rule 
entered  against  the  defendant  to  plead  in  twenty  days. 

It  appears  that  no  plea  was  filed  under  the  rule,  but  before 
any  default  was  taken  at  the  next  October  term  of  this  court, 
E.  S.  Stickney,  claiming  to  be  the  agent  of  the  real  owners  of 
the  premises,  entered  a  motion  supported  by  his  affidavit  for 
leave  to  file  a  plea. 

The  affidavit  is  as  follows: 

"  E.  S.  Stickney,  being  first  duly  sworn,  says  he  is  the  agent 
of  the  parties  beneficially  interested,  and  is  the  holder  of  the 
legal  title  to  the  land  which  the  plaintiffs  in  the  above  entitled 
suit  are  seeking  to  recover.  That  this  affiant  and  the  parties 
interested  in  said  land,  knew  nothing  of  the  pendency  of  said 
suit  until  this  term  of  said  court,  and  until  it  was  too  late  to 
file  a  plea,  without  leave.  That  the  said  defendant  is  a  mere 
tenant,  and  has  no  further  interest  in  said  land.  That  the  inter- 
est of  this  affiant,  and  the  real  owners  of  said  land,  will  be  prej- 
udiced unless  leave  is  granted  to  file  a  plea  and  defend  said 
suit.  And  that  they  would  have  filed  a  plea  in  time,  had  they 
known  of  the  pendency  of  said  suit." 

The  motion  was  allowed,  and  the  plea  of  not  guilty  filed,  and 
this  is  assigned  as  error. 

It  is  true  the  statute  requires  the  plea  to  be  filed  in  twenty 
days  after  the  declaration  in  ejectment,  and  notice  is  filed  in 
court,  and  this  rule  must  be  complied  with,  unless  good  cause 
is  shown  for  non-compliance. 

We  think  such  cause  is  shown  in  the  affidavit.  The  parties 
owning  the  land  had  no  knowledge  of  the  suit  until  it  was  too 
late  to  file  a  plea,  the  notice  having  been  served  on  the 
defendant  who  was  but  a  tenant,  having  and  claiming  no  title 
to  the  land,  and  that  a  plea  would  have  been  filed  if  they  had 
known  of  the  pendency  of  the  suit.  These  facts  justified  the 
court  in  allowing  the  motion.  If  a  default  had  been  taken, 
and  it  had  been  set  aside  by  the  court,  error  could  not  be 
assigned  upon  it.  Such  motions  are  addressed  for  the  most 
part,  to  the  discretion  of  the  court,  and  if  that  be  not  grossly 
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abused,  error  cannot  be  alleged.  Harrison  v.  Clark,  1  Scam. 
131;  Wickersham  v.  The  People,  id.  130;  Buckmaster  v. 
Drake,  5  Gilm.  324. 

In  ejectment  causes,  there  is  great  propriety  in  exercising 
this  discretion  to  prevent  collusion  between  a  tenant  and  claim- 
ant. 

The  remaining  error  assigned  is,  in  rejecting  the  deed  offered 
in  evidence.  The  plaintiffs  in  error  insist  that  enough  appears 
in  the  certificate  of  the  commissioner  to  show  that  it  was  ac- 
knowledged by  the  grantors. 

The  certificate  is  as  follows : 

"  STATE  OF  MARYLAND,       \ 

CITY  AND   COUNTY  OF  BALTIMORE,  j 

"  Be  it  remembered,  and  it  is 
hereby  certified,  that  on  the  30th  day  of  September,  A.  D.  one 
thousand  eight  hundred  and  forty-seven,  before  me  the  sub- 
scriber, commissioner  of  the  State  of  Illinois,  for  the  State  of 
Maryland,  to  administer  oaths,  take  depositions,  and  the  proof 
and  acknowledgment  of  deeds,  and  other  instruments  in  wri- 
ting, to  be  used  or  recorded  in  said  State  of  Illinois,  personally 
appeared  Charles  Wyeth  and  Edward  S.  Norris,  and  Aurelia  D. 
ISTorris,  wife  of  the  said  Edward,  personally  known  to  the  un- 
dersigned to  be  the  identical  persons  who  executed  and  whose 
names  are  subscribed  to  the  foregoing  deed  of  conveyance,  as 
having  executed  the  same  to  be  their  voluntary  act  and  deed, 
for  the  purpose  therein  expressed.  And  the  said  Aurelia  D., 
wife  of  the  said  EdwTard  S.  ISTorris,  being  by  me  made  acquainted 
with  the  contents  of  said  deed,  and  examined  separate  and 
apart  from  her  husband,  acknowledged  that  she  executed  the 
same,  and  relinquished  her  dowser  in  the  said  premises  therein 
mentioned,  voluntarily,  freely,  and  without  the  compulsion  of 
her  said  husband,  and  that  she  does  not  wish  to  retract  the  same. 
In  testimony  wdiereof,  I  herewith  set  my  hand  and  affix  my 
official  seal  as  commissioner  of  deeds,  at  my  office,  on  the  day 
and  year  aforesaid. 

JABEZ  D.   PRATT." 
Section  two,  of  the  act  authorizing  the  appointment  of  com- 
missioners to  take  the   acknowledgment   of  deeds,   provides, 
that  the   acknowledgment  shall   be  certified  by  the  commis- 
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sioner  under  his  hand  and  seal,  and  taken  in  the  manner 
directed  by  the  laws  of  this  State,  with  respect  to  the  acknowl- 
edgment or  proof  of  deeds  taken  by  an  officer,  authorized  to 
take  such  acknowledgments  residing  in  this  State.  ( Scates' 
Comp.  1135.) 

Our  conveyance  act,  section  sixteen,  provides  that  deeds,  etc., 
for  the  conveyance  of  real  estate  in  this  State,  before  they  shall 
be  entitled  to  record,  shall  be  subscribed  by  the  party  or  parties 
thereto  in  proper  person,  and  acknowledged  or  proved  before 
one  of  the  following  officers,  etc.     ( Id.  962.) 

The  twentieth  section  provides  that  no  judge  or  other  officer 
shall  take  the  acknowledgment  of  any  person  to  a  deed,  unless 
the  person  offering  to  make  such  acknowledgment  shall  be  per- 
sonally known  to  him  to  be  the  real  person,  who,  and  in  whose 
name  such  acknowledgment  is  proposed  to  be  made,  or  shall  be 
proved  to  be  such  by  a  credible  witness.     (Id.  963.) 

Section  twenty-two  provides,  that  deeds  and  other  instruments 
relating  to  or  affecting  the  title  to  real  estate  in  this  State,  shall 
be  recorded  in  the  county  in  which  it  lies,  etc.     (Id.  969.) 

Section  twenty-five  provides,  that  every  deed,  conveyance, 
etc.,  concerning  any  lands,  tenements,  etc.,  which,  by  virtue  of 
this  chapter,  shall  be  required  or  entitled  to  be  recorded  as 
aforesaid,  being  acknowledged  or  proved  according  to  the  pro- 
visions of  this  chapter,  whether  the  same  be  recorded  or  not, 
may  be  read  in  evidence  without  any  further  proof  of  the  exe- 
cution thereof.     ( Id.  974.) 

It  must  be  perceived  from  all  the  legislation  upon  this  sub- 
ject, that  one  fact  must  prominently  appear  in  the  certificate, 
that  the  party  executing  the  deed  did  in  fact  acknowledge  it  to 
the  officer  to  be  his  deed.  Nothing  less  than  this  will  satisfy 
the  requirements  of  the  statute.  Perhaps  the  word  acknowl- 
edge need  not  be  used,  if  some  word  equivalent  to  it  is  found 
in  its  place.  As  applied  to  deeds,  an  acknowledgment  means 
nothing  more  than  the  act  of  the  grantor  going  before  a  com- 
petent officer,  and  then  and  there  to  him  acknowledging  or 
declaring  the  instrument  produced,  to  be  his  act  and  deed. 
The  mere  fact  that  the  grantor  appeared  before  the  officer,  and 
that  the  officer  personally  knew  him  as  the  identical  person 
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who  executed,  and  whose  name  is  subscribed  to  the  deed  as 
having  executed  the  same,  do  not  amount  to  a  declaration  that 
the  grantor  in  fact  executed  the  deed.  It  is  no  doubt  true,  the 
parties  appeared  before  the  commissioner  for  the  purpose  of 
acknowledging  the  deed,  we  may  well  suppose  so,  but  we  can- 
not by  intendment  or  construction  place  the  word  acknowledge 
in  a  certificate  that  does  not  contain  it. 

It  is  properly  urged  by  the  appellants  that  to  say  <;  having 
executed  "  a  deed  is  equivalent  to  saying  he  acknowledged  it, 
but  that  is  not  said  in  the  certificate.  The  grantor  must  say 
that  he  executed  the  deed,  which,  in  this  certificate,  he  does  not 
seem  to  say. 

But  it  is  urged,  the  default  is  cured  by  the  act  of  1853,  com- 
monly called  the  "  confirmatory  act,"  Feb.  11,  1853.  (Scates' 
Comp.  966.) 

That  statute  applies  to  deeds  made  by  husband  and  wife,  and 
was  enacted  to  cure  any  defective  statement  of  such  particu- 
lars in  the  certificate,  as  sections  seventeen  and  twenty-one  of 
the  conveyance  act  required  to  be  set  forth,  and  must  be  con- 
strued in  reference  to  those  sections.  For  such  defects  and  for- 
malities, etc.,  the  deed  is  not  to  be  adjudged  invalid,  but  it  does 
not  provide,  that  notwithstanding  such  defects,  etc.,  the  deed 
may  be  read  in  evidence.  The  act  was  evidently  designed  to 
apply  to  cases  where  the  particulars  of  an  acknowledgment 
were  defectively  set  forth,  not  to  cases  where  the  fact  of  ac- 
knowledgment is  entirely  omitted. 

This  is  a  statutory  requirement,  and  the  courts  can  do  no 
less  than  enforce  the  statute  even  at  the  hazard  of  individual 
loss. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Jonathan  H.  Butler,  for  the  use  of  the  Northamp- 
ton Bank,  Appellant,  v.  Zeeah  Chapin,  and  Jacob 
R.  Chapin,  Appellees. 

appeal  from  henry. 

Where  the  makers  of  a  note  have  been  informed  that  it  has  been  transferred, 
if  they  afterwards  pay  to  the  payee,  they  do  so  in  their  own  wrong,  and 
will  be  held  liable  to  the  indorsee. 

A  gave  his  note  to  B,  and  the  latter  indorsed  it  to  a  bank;  A  was  notified  that 
the  bank  held  the  note,  and  he  promised  to  pay  to  the  bank;  A  afterwards 
paid  the  note  to  B,  without  receiving  the  note,  B  telling  him  it  was  lost  or 
mislaid.    Held,  that  the  bank  could  recover  from  A. 

This  was  an  action  of  assumpsit,  commenced  by  appellant 
against  appellees,  in  the  June  special  term  of  the  Henry  Cir- 
cuit Court,  upon  a  promissory  note.  To  the  plaintiff 's  declar- 
ation the  defendants  interposed  four  pleas :  1st.  General  issue. 
2nd.  That  the  defendants  paid  said  note  on  the  12th  day  of 
January,  1859,  to  one  John  Parshley,  agent,  who  was  then  and 
there  the  real  owner  of  said  note  and  entitled  to  receive  payment 
thereof,  and  that  he  received  said  payment  in  full  satisfaction 
of  said  note.  3rd.  That  the  defendants  paid  said  note  on  the 
12th  day  of  January,  1859,  to  one  John  Parshley  as  agent  of 
one  Bela  Sawyer,  who  was  then  the  real  owner  of  said  note  and 
entitled  to  receive  payment  thereof,  and  who  then  received  pay- 
ment thereof  by  said  John  Parshley  as  such  agent,  in  full  sat- 
isfaction of  said  note.  4th.  That  the  said  defendants  paid  said 
note  on  the  12th  day  of  January,  1859,  to  Bela  Sawyer,  who 
was  then  the  real  owner  of  said  note,  and  entitled  to  receive 
payment  thereof. 

On  the  first  plea  the  plaintiff  took  issue.  To  the  second  plea 
the  plaintiff  replied:  1st,  That  the  said  John  Parshley  was 
not,  to  wit,  on  the  12th  day  of  January,  1859,  at  the  time  of 
said  alleged  payment,  then  the  owner  of  said  note  and  entitled 
to  receive  payment  of  the  same;  and,  2nd,  that  said  defendants 
did*  not  pay  said  note  to  the  said  John  Parshley,  agent. 
To  the  third  plea  the  plaintiff  replied:  1st,  That  the  said 
Bela  Sawyer    was    not,  to  wit,  on  the  12th  day  of  January, 
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1S59,  then  the  owner  of  said  note;  and,  2nd,  that  the  said 
defendants  did  not,  to  wit,  on  the  12th  day  of  January,  1S59, 
pay  said  note  to  Bel  a  Sawyer,  by  John  Parshley,  agent.  To 
the  fourth  plea  the  said  plaintiff  replied:  1st,  That  the  said 
Bela  Sawyer  was  not,  to  wit,  on  the  12th  day  of  January,  1859, 
at  the  time  of  said  alleged  payment  of  said  note,  the  owner  of 
said  note;  and,  2nd,  that  said  defendants  did  not,  to  wit,  on 
the  12th  day  of  January,  1S59,  pay  said  note  to  said  Bela 
Sawyer. 

On  the  30th  of  October,  1861,  said  cause  came  on  for  hearing 
on  the  issues  before  Heaton,  Judge,  and  a  jury.  The  plaintiff 
first  offered  in  evidence  the  note  sued  on,  of  which  the  follow- 
ing is  a  copy,  to  wit: 

"$546.72.  Wethersfield,  III.,  Nov.  27th,  1856. 

"  Nine  months  from  date,  for  value  rec'd,  we,  (Zerah  Chapin  and  J. 
R.  Chapin,)  jointly  and  severally  promise  to  pay,  to  the  order  of  Z.  &  J.  R. 
Chapin,  Five  hundred  Forty-six  and  Seventy-two  One-hundredths  Dollars,  at 
the  Banking  House  of  Preston.  Bowers  &Co.,  Kewanee,  Henry  county,  111. 
(Signed)  ZERAH  CHAPIN. 

J.  R.  CHAPIN." 

Charles  White,  cashier,  and  John  Whittlesey,  teller,  of  the 
Northampton  Bank,  both  testify  that  John  Parshley,  agent, 
indorsed  the  note  declared  on  in  this  suit,  to  the  Northampton 
Bank,  August  17,  1857;  that  John  Parshley,  agent,  then  held 
and  claimed  to  own  it,  and  that  they  then  knew  no  other 
claimant  of  the  note.  On  the  20th  of  the  same  month,  the 
bank  forwarded  the  note  to  ,  the  American  Exchange  Bank, 
N.  Y.,  for  collection.  On  the  30th  of  August,  1857,  said  note 
became  due.  On  the  12th  of  September,  1857,  the  cashier  of 
said  Northampton  Bank  paid  John  Parshley,  agent,  on  said 
note,  and  in  consideration  of  said  note,  in  and  at  said  bank, 
the  sum  of  $400,  supposing  that  it  had  been  paid,  because 
more  than  sufficient  time  had  elapsed  to  have  heard  that  it  had 
not  been  paid  after  it  became  due.  On  the  20th  of  September, 
1857,  said  note  was  returned  to  the  Northampton  Bank  unpaid, 
by  the  American  Exchange  Bank,  N.  Y.,  which  was  the  first 
notice  the  bank  had  that  it  had  not  been  honored.  On  cross- 
examination  they  both  state  that  at  the  time  the  note  fell  due, 
John  Parshley's  agency  account  was  good  for  $3.48,  and  that 
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a  balance  of  $3.48  remained  to  his  credit  from  August  17, 1857, 
to  September  12,  1857,  since  which  last  named  date  nothing  has 
been  due  him  on  account;  that  John  Parshley  had  no  account 
with  said  bank  except  as  agent;  that  John  Parshley,  agent, 
never  obtained  leave  of  the  cashier  of  said  bank  to  overdraw  his 
account  independent  of  the  Chapin  note.  The  bank  called  up- 
on Parshlej,  soon  after  the  note  was  returned  unpaid,  for  the 
amount  of  his  overdrawn  account,  and  the  bank  called  on  him 
several  times  within  three  years.  On  the  22nd  of  September, 
1857,  two  days  after  the  note  was  returned  unpaid,  the  cashier 
wrote  the  following  letter  to  the  defendants : 

"Northampton,  Mass.,  Sept.  22,  1857. 
"Messrs.  Zerah  &  J.  R.  Chapin,  Esqs.     Sirs:    Your  note  for  $546.72, 
favor  of  John  Parshley,  has  been  returned  to  the  bank  unpaid.     Please  for- 
ward funds  to  pay  it  on  receipt  of  this,  or  I  shall  call  on  Mr.  Parshley  at 
once. 

Respectfully  yours, 

CHAS.  WHITE,  Cash'r." 

The  defendants  answered  the  above  letter  as  follows: 

"  Wethersfield,  III.,  Sept.  29,1857. 
"Chas.  White,  Esq.,  Cashier.  Sir:  Yours  of  the  22nd  came  to  hand 
last  evening-.  In  regard  to  the  note  left  with  you  for  collection,  in  favor  of 
John  Parshley,  we  would  say  we  will  pay  it  between  the  10th  and  15th  of 
next  month.  If  you  wish  reference,  we  will  give  you  Preston,  Bowers  &  Co., 
Kewanee,  111.,  or,  if  necessary,  Morse,  Loomis  &  Co.,  Commission  Merchants, 
Chicago.  We  will  send  you  then  a  draft  on  New  York,  or  some  Massachu- 
setts bank,  or  by  express,  as  you  wish. 

CHAPIN  BROTHERS.1' 

John  Parshley  testifies  that  he  executed  the  following  re- 
ceipt (as  agent  for  Bela  Sawyer,  and  should  have  so  signed 
it): 

"Rec'd,  Urbana,  Champaign  county,  Ohio,  January  12th,  1859,  of  Zerah 
and  J.  R.  Chapin,  the  full  amount  of  a  note  I  held,  which  is  as  follows: 
'  $546.72.  Wethersfield,  III.,  Nov.  27,  1856. 

'  Nine  months  after  date,  for  value  rec'd,  we,  (Zerah  Chapin  and  J.  R 
Chapin,)  jointly  and  severally  promise  to  pay  to  the  order  of  Z.  &  J.  R.  Cha- 
pin, Five  Hundred  Forty- six  and  Seventy-two  One-hundredths  Dollars,  at  the 
Banking  House  of  Preston,  Bowers  &  Co.,  of  Kewanee,  Henry  county,  111. 

ZERAH  CHAPIN. 

J.  R.  CHAPIN.' 
and  indorsed  'Z.  &  J.  R.  Chapin,' which  note  is  now  either  mislaid  or  lost;  and 
now  I  clo  hereby  acknowledge  the  full  payment,  and  interest  thereon,  of  said 
note,  and  that  I  will  hold  them  harmless  against  the  said  note,  and  that  the 
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note,  if  it  ever  comes  to  light,  it  shall  be  given  up  to  the  said  Chapins,  with- 
out further  payment  of  the  said  note,  or  interest  or  cost  thereon. 

JOHN  PARSHLEY." 

The  issues  were  found  for  the  defendants  below,  who  recov- 
ered a  judgment  for  costs. 
The  plaintiff  below  appealed. 

Howe  &  North,  for  Appellees. 

Walker,  J.  The  note  in  controversy  was  indorsed  by  the 
agent  of  the  payees,  to  the  Northampton  Bank,  on  the  17th 
day  of  August,  1857.  On  the  20th  day  of  the  same  month,  it 
was  forwarded  by  the  bank  to  the  American  Exchange  Bank, 
New  York,  for  collection.  It  matured  on  the  30th,  and  on 
the  12th  of  September  the  bank  paid  to  the  agent  of  the 
payee,  who  indorsed  the  note,  the  sum  of  $400,  under  the 
supposition  that  the  note  had  been  paid  by  the  makers,  to  the 
Exchange  Bank.  But,  on  the  20th  of  September,  it  was 
returned  to  the  Northampton  Bank,  unpaid.  Parshley,  the 
agent  of  the  payee,  afterwards,  on  the  12th  day  of  January, 
1859,  received  of  the  makers  the  full  amount  of  the  note,  and 
gave  to  them  a  receipt,  in  which  it  is  recited,  that  the  note 
had  been  lost  or  mislaid.  This  payment  was  made  after  notice 
to  the  makers,  that  the  note  had  been  returned  unpaid  to  the 
Northampton  Bank.  They,  by  letter,  on  the  29th  of  Septem- 
ber, acknowledged  the  receipt  of  this  notice,  and  promised  to 
pay  the  note  to  the  bank,  between  the  10th  and  15th  of  Octo- 
ber following. 

This  then  presents  the  question,  whether  the  makers  were 
protected  in  paying  the  note  to  Parshley  under  these  circum- 
stances. The  note  was  payable  to  the  order  of  the  makers, 
and  indorsed  by  Parshley,  their  agent.  The  note,  by  this 
indorsement,  for  the  first  time  became  operative  as  such,  and 
thereby  became  payable  to  the  assignee,  or  if,  as  in  this  case, 
the  indorsement  was  general,  then  to  the  holder  who  should 
receive  it  in  the  regular  course  of  business.  It  appears,  that 
the  Northampton  Bank  received  it  for  collection,  so  indorsed, 
and  sent  it  forward  for  collection;  and  after  waiting.a  sufficient 
time  to  have  received  notice  of  its  dishonor  if  it  had  not  been 
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met,  paid  on  it  the  four  hundred  dollars.  The  bank  received 
the  note  before  it  was  due,  and  paid  the  money  to  Parshley,  in 
perfect  good  faith,  so  far  as  can  be  discovered  from  the  evidence 
embodied  in  the  record.  The  bank  gave  the  requisite  notice  to 
the  makers,  sufficient  to  have  put  them  upon  inquiry.  They 
knew  the  bank  had  the  note  on  the  22nd  of  September,  1857, 
and  that  Parshley  did  not  have  it  in  his  possession  when  they 
made  the  payment.  They  do  not  seem  to  have  made  any  in- 
quiry of  the  bank  to  learn  what  disposition,  if  any,  it  had  made 
of  the  note.  They  knew  that  the  bank  had  held  it,  and  they 
had  promised  to  pay  it  to  the  bank. 

The  indorsement  of  the  note  vested  the  legal  title  of  the 
note  in  the  bank.  Yet  the  equitable  title  remained  in  the 
payees.  When,  however,  the  bank  paid  Parshley's  check,  on 
the  strength  of  the  note,  the  equitable  title  became  united 
with  the  legal  title  in  the  bank.  Or  if  the  note  was  made  to 
enable  Parshley  to  raise  money,  when  it  was  indorsed  to  the 
bank,  it  was  thereby  made  payable  to  the  bank,  and  it  had  the 
right  to  sue  and  recover  the  money.  Even  if  Parshley  is  to 
be  believed  when  he  says  that  he  had  the  note  after  it  was  dis- 
honored, it  may  be  that  it  was  handed  to  him  in  the  confidence 
that  he  would  collect  and  hand  the  money  to  the  bank.  But 
there  is  no  evidence  that  appellees  knew  that  he  had,  for  any 
purpose,  repossessed  himself  of  the  note,  and  when  he  returned 
it  to  the  bank,  it  was  the  same  as  though  it  had  not  been  de- 
livered to  him. 

If  one  of  two  innocent  persons  must  sustain  a  loss,  it  must 
be  borne  by  him  who  has  contributed  to  it,  or  has  acted  with 
negligence  of  his  rights.  In  this  case  the  bank  had  employed 
every  reasonable  caution  to  protect  its  interests,  by  giving 
notice  that  it  was  the  holder;  and  the  presumption  prevailing 
that  when  a  fact  is  shown  to  exist,  it  continues  until  shown  to 
have  ceased,  it  was  incumbent  on  the  makers  to  institute 
inquiry,  whether  or  not  the  note  was  still  held  by  the  bank 
before  they  paid  it  to  another.  They  had  no  right  to  presume 
that  Parshley  had  again  become  the  owner  of  the  instrument, 
simply  because  he  affirmed  the  fact.  The  bank  having  been 
guilty  of  no  negligence,  and  the  makers  having  paid  the  money 
in  their  own  wrong,  they  must  sustain  the  loss. 


APEIL  TERM,  1862.  235 

Herron  v.  Peoria  Marine  and  Fire  Ins.  Co. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


William  A.  Hereon,  Plaintiff  in  Error,  v.  The  Peoria 
Marine  and  Fire  Insurance  Company,  Defendant 
in  Error. 

ERROR  TO  PEORIA. 

Covenant  will  lie  upon  a  renewal  of  a  fire  insurance  policy,  which  provided 
that  the  same  might  be  continued,  the  premium  being  paid,  and  a  renewal 
receipt  given  for  the  same. 

The  original  application  for  insurance  need  not  be  set  out  in  a  declaration  on 
a  policy.  The  insured  is  not  bound  to  set  out  and  prove  the  truth  of  his 
representations.  \ 

A  notice  of  loss  need  not  be  given  to  the  secretary  of  a  company  in  person,  if 
it  is  given  and  received  at  its  office  or  place  of  business. 

It  need  not  be  averred  in  pleading,  that  the  notary  whose  certificate  formed  a 
part  of  the  preliminary  proof  of  loss,  was  the  nearest  notary  to  the  place 
of  the  fire,  if  the  certificate  is  received  without  objection;  if  there  is  a  for- 
mal defect  in  the  proof,  exception  should  be  taken  in  time  for  the  assured 
to  correct  it. 

The  statement  of  the  case,  in  the  opinion  of  Mr.  Justice 
Breese,  will  fully  elucidate  the  points  in  controversy  in  this 
case. 

The  demurrer  in  this  case  was  sustained,  at  the  March  term, 
1860,  of  the  Peoria  Circuit  Court. 

Manning  &  Merriman,  for  Plaintiff  in  Error. 

Cited,  Angell  on  Insurance,  sees.  51,  52;  Wharton,  167. 

H.  Grove,  for  Defendant  in  Error. 

On  the  first  day  of  September,  1855,  the  defendant  executed 
to  the  plaintiff  a  policy  of  insurance.  The  policy  was  sealed 
with  the  corporate  seal  of  the  defendant.  The  policy  con- 
tained several  conditions,  of  which  the  thirteenth  is  in  these 
words: 

"13.     Insurance   once  made   may   be    continued   for   such 
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further  term  as  may  be  agreed  on,  the  premium  being  paid,  and 
a  renewal  receipt  given  for  the  same;  and  it  shall  be  consid- 
ered as  continued  under  the  original  representation,  in-so-far 
as  it  may  not  be  varied  by  a  new  representation  in  writing, 
which,  in  all  cases,  it  shall  be  incumbent  on  the  party  insured 
to  make  when  the  risk  has  been  changed,  either  within  itself 
or  by  the  surrounding  or  adjacent  buildings." 

On  the  first  clay  of  September,  1856,  the  plaintiff  paid  the 
defendant  the  sum  of  $10,  and  the  risk  was  extended  for  one 
year,  and  the  defendant  executed  to  the  plaintiff  a  receipt. 

There  is  no  averment  that  the  receipt  was  under  seal. 

On  the  first  of  September,  18  57,  the  plaintiff  paid  $13  as 
premium,  and  defendant  executed  a  receipt,  extending  the  risk 
one  year. 

There  is  no  averment  that  this  receipt  was  under  seal. 

On  April  11,  1857,  an  additional  insurance  of  $300  was  ef- 
fected and  written  in  the  body  of  the  policy. 

These  receipts  were  not  under  seal.  The  first  question  we 
desire  to  present  is:  Will  covenant  lie?  Chitty  states  the  rule 
to  be  as  follows:  "And  where  a  contract  under  seal  has  after- 
wards been  varied  in  the  terms  of  it  by  a  distinct  simple  con- 
tract made  upon  a  sufficient  consideration,  such  substituted  or 
new  agreement  must  be  the  subject  of  an  action  of  assumpsit, 
and  not  of  an  action  of  covenant"  1  Chitty's  Pleadings,  105, 
side  paging. 

Here  were  three  new  and  distinct  agreements,  enlarging  and 
extending  the  risk  and  time.  Luciani  v.  The  American  Fire 
Insurance  Company,  2  Wharton's  Penn.  172. 

This  is  an  action  on  a  policy  under  seal,  which  shows  it  was 
issued  upon  an  application  of  the  plaintiff.  The  conditions 
annexed  to  the  policy  make  this  application  a  warranty.  The 
truth  of  the  warranty  is  a  condition  precedent  to  the  plaintiff 's 
right  of  recovery.  The  declaration  is  defective  in  not  setting 
out  the  application.  Angell  on  Insurance,  437,  sec.  366;  Ellis 
on  Fire  and  Marine  Insurance,  page  175. 


Breese,  J.     As  we  understand  the  record  in  this  case,  the 
only  important   question  presented,   is  the   sufficiency  of  the 
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second  count  of  the  declaration  as  amended,  to  which  a  demur- 
rer was  sustained  in  the  court  below. 

The  action  was  covenant  on  a  policy  of  insurance,  bearing 
date  the  first  day  of  September,  1855,  and  sealed  with  the 
seal  of  the  Peoria  Marine  and  Fire  Insurance  Company,  the 
defendant. 

Condition  thirteen,  of  the  policy,  is  in  these  words:  "Insu- 
rance once  made  may  be  continued  for  such  further  term  as 
may  be  agreed  on,  the  premium  being  paid,  and  a  renewal 
receipt  given  for  the  same;  and  it  shall  be  considered  as  con- 
tinued under  the  original  representation,  in-so-far  as  it  may  not 
be  varied  by  anew  representation  in  writing,  which,  in  all  cases, 
it  shall  be  incumbent  on  the  party  insured  to  make  when  the 
risk  has  been  changed,  either  within  itself  or  by  the  surround- 
ing or  adjacent  buildings." 

The  amended  second  count,  after  setting  out  the  conditions 
attached  to  the  policy,  one  of  which  is  copied  above,  alleges 
that  defendants  made  their  certain  policy  of  insurance  for  the 
period  of  one  year,  subject  to  certain  conditions  thereunto  at- 
tached; one  of  wdiich  conditions  provided  that  insurance  once 
effected  might  be  continued  for  such  time  as  might  be  agreed 
on,  the  premium  being  paid  by  the  insured  and  a  renewal 
receipt  being  given  therefor;  that  in  pursuance  of  such  condi- 
tion, the  policy  sued  on  was,  by  the  payment  of  the  premium, 
and  the  granting  of  the  renewal  receipt,  continued  in  force  un- 
til the  time  of  the  destruction  of  the  insured  premises  by  fire; 
that  the  plaintiff  was  interested  in  the  premises  when  burned ; 
that  the  fire  did  not  happen  in  such  a  way  as  to  bring  it  within 
any  of  the  exceptions  of  the  policy,  all  of  which  are  speci- 
fically enumerated;  that  plaintiff  has  complied  with  each 
and  all  of  the  conditions  precedent,  which  are  specifically  set 
forth,  and  that  the  defendants  have  failed  to  perform  their 
covenants. 

The  point  is,  will  covenant  lie,  on  the  case  as  presented  by 
this  count? 

The  defendant  contends,  that  as  the  renewal  receipts  show 
new  and  distinct  agreements,  enlarging  risk  and  extending  the 
time,  and  are  not  under  seal,  assumpsit,  and  not  covenant,  is  the 
proper  action. 
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We  do  not  perceive  in  the  pleadings,  any  averment  of  any 
fact  from  which  it  could  be  inferred  there  had  been  an  increase 
of  risk,  or  any  change  in  the  terms  of  the  original  policy,  by  any 
subsequent  parol  agreement  or  contract.  It  attempts,  and  we 
think  successfully,  to  avail  of  condition  thirteen,  by  averring 
payment  of  the  premium  and  the  execution,  by  the  company, 
of  a  renewal  receipt  for  the  same,  which,  by  force  of  the  condi- 
tion, continues  the  original  policy. 

It  is  not  like  the  case  of  Luciani  v.  The  Am.  Fire  Ins.  Co.,  2 
Wharton,  172.  The  policy  in  that  case,  contained  no  such 
provision  as  this.  In  that  case  parol  agreements  had  been  in- 
dorsed on  the  original  policy,  variant  from  the  policy,  and  the 
policy  contained  no  covenant  that  it  should  be  continued  by 
such  agreements.  It  seems  to  indicate,  most  clearly,  that  a  new 
policy  was  to  be  executed  upon  the  payment  of  the  current 
premiums,  since  there  is  a  stipulation  that  there  shall  be  no 
charge  for  such  new  policy. 

This  policy  continues  itself  by  its  own  terms,  on  the  perform- 
ance of  the  condition  precedent,  to  wit,  the  payment  of  the 
premiums,  and  taking  a  receipt  therefor.  This  is  the  mode 
agreed  upon  by  the  parties  for  continuing  the  policy,  and  not 
by  executing  a  new  one.  We  think  this  is  very  clear,  and  the 
company  should  not  be  allowed  to  repudiate  their  agreement. 
They  have  received  the  premiums  and  given  the  renewal  re- 
ceipts, the  effect  of  which,  as  they  well  understood,  was  to 
continue  the  original  policy.  These  receipts  are  no  new  con- 
tracts, but  merely  evidence  that  the  condition  of  the  policy  has 
been  complied  with  by  the  assured. 

The  objection  that  the  original  application  for  insurance, 
being  a  condition  precedent,  is  not  set  out,  we  think  is  not 
sound.  We  do  not  think  the  assured  is  bound  to  set  out  and 
prove  the  truth  of  his  representations.  They  are  subject  to 
attack  by  the  defendant,  and  if  he  shows  their  falsity,  if  mate- 
rial, the  assured  cannot  recover. 

As  to  the  objection  that  notice  was  not  given  to  the  secre- 
tary of  the  company  of  the  loss,  it  is  sufficient  if  it  was  given 
and  received  at  the  office  of  the  company. 

As  to  the  last  objection,  of  the  want  of  an  averment  that 
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Bailey,  whose  certificate  formed  apart  of  the  preliminary  proof 
required  by  the  terms  of  the  policy,  was  the  notary  nearest  to 
the  place  of  the  fire,  it  is  sufficient  to  say,  that  the  certificate 
was  received,  for  aught  that  appears,  by  the  insurance  company, 
without  any  objection.  As  we  said  in  the  case  of  the  Great 
Western  Insurance  Co.  v.  Staaden,  26  111.  365,  good  faith  and 
the  principle  of  fair  dealing  required  that  the  company,  if  in- 
tending to  insist  upon  this  formal  defect  in  the  proof,  should  in 
a  reasonable  time  have  notified  the  assured,  so  that  the  defect 
might  have  been  remedied.  "We  must  hold  that  this  defect  was 
waived  by  the  company. 

The  judgment  is  reversed,  and  the   cause  remanded,  with 
leave  to  the  defendant  to  plead  to  issue. 

Judgment  reversed. 


Arthur   W.  Windett,   Appellant,    v.  Augustus    D. 
Taylor,   Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

Whatever  a  tenant  may  say  as  to  the  intention  of  a  landlord  in  reference  to 
the  renewal  of  a  lease,  does  not  make  testimony  for  himself. 

This  action  was  for  an   alleged  forcible  detainer  by  Taylor 
against  Windett.     Verdict  before  the  justice,  "  not  guilty." 
Appeal  and  bond  to  Superior  Court. 
Jury  sworn,  and  trial  in  Superior  Court. 
Verdict,  "guilty;"  motion  for  new  trial,  and  overruled. 
Judgment  on  the  verdict  for  possession. 

B.  S.  Moeris,  for  Appellant.  r 

E.  and  A.  Van  Bueen,  for  Appellee. 

Caton,  C.  J.  We  have  examined  this  complaint,  and  think 
it  does  sufficiently  show  that  the  defendant  was  in  the  premi- 
ses under  the  lease,  although  the  fact  might  have  been  stated 
in  more  express  terms. 

There  is  nothing  in  the  proof  in  this  case  even  tending  to 
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show  that  the  defendant  held  over  with  the  consent  of  the 
plaintiff.  It  may  be  that  he  was  disinclined  to  give  him  a  flat 
refusal  in  person,  when  applied  to  for  a  renewal  of  the  lease, 
and  chose  to  throw  that  task  npon  his  agent,  but  all  the  cir- 
cumstances of  the  case  show  that  he  told  the  truth,  when  he 
said  he  never  intended  to  renew  the  lease.  "What  Windett 
said,  at  the  time  notice  was  served  on  him,  was  quite  immate- 
rial, and  was  properly  ruled  out.  If  he  had  claimed  never  so 
strongly,  that  the  plaintiff  had  consented  that  he  might  hold 
over,  or  that  the  lease  had  been  renewed,  it  would  not  have 
proved  it. 

The  judgment  is  affirmed.  Judgment  affirmed. 


James  A.  Hibbard  et  al.,  Plaintiffs  in  Error,  v.  James 
McKindley  et  al.,  Defendants  in  Error. 

ERROR  TO  COOK. 

In  an  action  on  a  penal  bond,  in  this  State,  the  breaches  are  to  be  assigned  in 
the  declaration  ;  and  as  many  breaches  may  be  assigned  in  one  count  as  the 
necessity  of  the  case  requires  ;  or  breaches  may  be  assigned  by  as  many 
counts  as  is  requisite  ;  in  the  former  case,  each  breach  answers  the  place  of 
a  count,  and  is  subject  to  a  demurrer,  which  may  be  sustained  as  to  some, 
and  overruled  as  to  others,  as  if  the  breaches  were  stated  hi  separate 
counts. 

If  there  are  several  defendants,  jointly,  or  jointly  and  severally  liable,  an 
averment  that  the  "said  defendants  have  not  paid,1' is  sufficient;  a  per- 
formance by  one  is  a  performance  by  all. 

Where  the  general  breach  is  considered  as  a  continuance  of  the  special 
breaches,  a  defective  averment  as  to  non-payment  may  be  cured  by  it. 

If  the  name  of  "John  "  is  used  three  or  four  times  in  the  bond  as  one  of  the 
obligees,  the  use  of  the  name  "James  "  in  the  latter  part  of  the  condition 
of  the  bond,  will  not  be  fatal,  if  the  context  shows  that  "  James  "  was  in- 
serted by  mistake. 

A  statutory  bond,  the  form  of  which  is  prescribed,  will  be  construed  to  have 
the  effect  given  to  it  by  the  statute  ;  and  an  injunction  bond  includes  the 
right  of  recovery  for  costs,  if  such  are  in  terms  awarded  against  the  com- 
plainant on  the  dissolution  of  the  injunction. 

The  condition  of  an  injunction  bond  in  reference  to  damages,  authorizes  a  re- 
covery whether  the  damages  are  awarded  on  the  dissolution  or  afterwards, 
or  in  a  different  proceeding. 
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The  bond  is  designed  to  indemnify  against  immediate  and  actual  loss;  but  not 
remote  injuries;  such  as  slander  to  credit,  resulting  from  the  injunction. 

The  plaintiffs  in  error  commenced  a  suit  against  the  defend- 
ants in  error  in  the  Circuit  Court  of  Cook  county,  on  the  27th 
of  April,  1860,  upon  an  injunction  bond. 

The  defendant  demurred  to  the  declaration ;  after  the  argu- 
ment, a  nolle  prosequi  was  entered  by  plaintiffs  as  to  the  first 
count,  and  the  court  sustained  the  general  demurrer  to  the 
second  count,  whereupon  judgment  was  rendered  against  the 
plaintiffs  for  costs,  at  the  March  term,  1881,  by  Maniekbe, 
Judge. 

The  commencement  and  second  count  of  the  declaration  is 
as  follows,  to  wit: 

James  A.  Hibbard,  Charles  Miner,  Robert  S.  Randall  and 
John  II.  Sherwood,  plaintiffs,  who  sue  for  the  use  of  James 
A.  Hibbard  and  Charles  Miner,  complain  of  James  McKind- 
ley,  William  McKindley  and  Ira  J.  Nichols,  defendants,  sum- 
moned to  answer  the  said  plaintiffs  in  a  plea  wherefore  they 
owe  to  and  unjustly  detain  from  the  plaintiffs  the  sum  of  one 
thousand  dollars. 

And  for  that  whereas,  also,  heretofore,  to  wit,  on  the  10th 
day  of  October,  A.  D.  1859,  at  and  within  the  county  of  Cook 
and  State  of  Illinois,  in  the  Circuit  Court,  on  the  chancery 
side  thereof,  the  said  defendant,  James  McKindley,  having 
filed  his  bill  of  complaint  against  the  plaintiffs,  praying  for 
discovery  and  an  injunction  against  them  to  restrain  them 
from  doing  certain  acts  therein  mentioned,  and  having  caused 
the  said  writ  of  injunction  to  issue  upon  the  order  of  the  mas- 
ter in  chancery  of  said  court  from  the  office  of  the  clerk  of 
said  court,  to  the  sheriff  of  McDonough  county,  which  was 
served  on  all  the  plaintiffs  except  John  II.  Sherwood,  and 
returned  into  court;  and  afterwards,  to  wit,  on  the  16th  day  of 
November,  A.  D.  1859,  the  said  Circuit  Court,  upon  the 
motion  of  the  said  plaintiffs,  James  A.  Hibbard  and  Charles 
Miner,  having  adjudged  the  bond  filed  under  the  order  of  the 
master  in  chancery,  before  the  issuance  of  the  writ,  to  be  in- 
sufficient, and  required  the  said  defendant,  James  McKindley, 
to  give  and  file  a  sufficient  bond; — afterwards,  to  wit,  on  the 
Yol.  XXVIII.  — 16 
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16th  day  of  November,  A.  D.  1860,  at  and  within  the  county 
of  Cook  aforesaid,  the  said  defendants  made  their  certain 
other  writing  obligatory,  sealed  with  their  several  seals  (and 
now  to  the  court  here  shown,)  bearing  date  on  the  10th  day  of 
October,  A.  D.  1859,  and  then  and  there  and  thereby 
acknowledged  themselves  held  and  firmly  bound  unto  the 
said  plaintiffs,  in  the  sum  of  one  thousand  dollars,  to  be  paid 
to  the  plaintiffs,  their  executors,  administrators  or  assigns,  for 
which  payment  well  and  truly  to  be  made,  the  defendants 
bound  themselves,  jointly  and  severally,  and  their  respective 
heirs,  executors  and  administrators,  firmly  by  their  said 
writing  obligatory,  with  a  certain  condition  thereunder  writ- 
ten as  follows,  to  wit: 

Whereas,  the  above  named  James  McKindley  has  filed  his 
bill  of  complaint  in  the  Cook  Circuit  Court  against  the  above 
named  John  H.  Sherwood,  Robert  S.  Randall,  James  A.  Hib- 
bard and  Charles  Miner,  praying,  among  other  things,  for  an 
injunction  to  restrain  the  said  defendants  therein  named,  from 
certain  acts  and  things  in  the  said  bill  of  complaint  mentioned; 
and  whereas,  the  Honorable  George  Manierre,  Judge  of  the 
said  Circuit  Court  of  said  county,  has  allowed  the  injunction 
for  that  purpose,  according  to  the  prayer  of  said  bill,  upon 
the  said  complainant  giving  the  security  required  by  him  in 
such  case. 

Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above  bondmen,  James  McKindley,  William 
McKindley,  and  Ira  J.  Nichols,  their  heirs,  executors  or  ad- 
ministrators, or  any  of  them,  shall  well  and  duly  pay  or  cause 

James 

to  be  paid  to  the  said  John  H.  Sherwood,  Robert  S.  Randall 
James  A.  Hibbard  and  Charles  Miner,  their  executors,  admin- 
istrators or  assigns,  all  such  costs  and  damages  as  shall  be 
awarded  against  the  said  complainant,  in  case  the  said  injunc- 
tion shall  be  dissolved,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue." 

Which  said  writing  obligatory  was,  on  a  certain  day,  to  wit, 
on  the  16th  November,  A.  D.  1S59,  in  pursuance  of  the  order 
of  said  Circuit  Court,  tiled  in  said  court,  and  became  and  was  in 
full  force  and  effect,  for  the  benefit  and  security  of  the  plaintiffs; 
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and  afterwards  such  proceedings  were  had  in  said  cause,  in 
and  by  the  Circuit  Court  aforesaid,  that  on  the  22nd  day  of 
November,  A.  D.  1859,  at  and  during  a  term  of  said  Circuit 
Court,  then  and  there  holden,  the  said  injunction  was,  by  the 
order  and  decree  of  said  court,  dissolved  upon  the  motion  of 
the  plaintiffs,  James  A.  Hibbard  and  Charles  Miner,  on 
the  bill  and  the  answers  of  the  said  Hibbard  and  Miner; 
and  afterwards,  to  wit,  on  the  26th  day  of  March,  A.  D.  1860, 
at  and  during  a  term  of  said  Circuit  Court,  the  said  bill  of  com- 
plaint was  dismissed  at  the  cost  of  the  complainant  therein, 
James  McKindley,  aforesaid. 

1.  And  the  said  plaintiffs  aver,  that  the  said  James  A. 
Hibbard  and  Charles  Miner,  were  put  to  great  trouble  and 
expense,  in  employing  solicitors  and  defending  against  said  bill 
of  complaint,  and  that  they,  said  plaintiffs,  James  A.  Hibbard 
and  Charles  Miner,  paid  to  solicitors,  and  for  costs  and  expenses 
in  and  about  the  defense  of  said  suit,  a  large  sum  of  money, 
to  wit,  the  sum  of  two  hundred  dollars,  which  said  sum  is 
due  and  wholly  unpaid,  and  the  said  defendants  have  failed 
and  neglected  to  pay  to  the  plaintiffs,  or  any  of  them,  or  to  any 
person  for  them,  the  said  sum  of  money  so  expended,  or  any 
part  thereof. 

2.  And  for  a  further  breach  the  plaintiffs  aver,  that  the 
said  plaintiffs,  James  A.  Hibbard  and  Charles  Miner,  at  the 
time  of  the  suing  out  and  service  of  said  writ  of  injunction, 
were  doing  business  as  merchants,  under  the  name  and  style 
of  J.  A.  Hibbard  &  Co.,  at  Bushnell,  in  the  county  of  McDon- 
ough,  and  State  of  Illinois,  and  were  as  such  then  and  there 
the  owners  of  a  stock  of  merchandise,  to  wit,  of  the  value  of 
two  thousand  dollars,  and  were  paying  for  rent  of  store  room 
and  expenses  of  conducting  the  business,  a  large  sum  of  money, 
to  wit,  the  sum  of  one  hundred  dollars  per  month,  and  as  such 
were  then  and  there  doing  a  profitable  business,  and  realizing 
as  profits  therefrom  a  large  sum  of  money,  to  wit,  the  sum  of 
one  hundred  dollars  per  month,  and  the  said  plaintiffs,  James 
A.  Hibbard  and  Charles  Miner,  were  then  and  there  prohibited 
by  the  said  writ  of  injunction  from  selling  or  disposing  of  their 
goods,  or  any  part  thereof,  or  from  transacting  any  business 
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whatever  with  reference  thereto,  whereby  the  said  Hibbard 
and  Miner  were  then  and  there  compelled  and  forced  by  said 
writ  to  lose  the  profits  arising  from  their  said  business,  and  to 
pay  the  said  expenses,  and  in  so  doing  they,  the  said  Hibbard 
and  Miner,  suffered  damages  in  a  large  sum  of  money,  to  wit, 
in  the  sum  of  three  hundred  dollars,  which  said  sum  the  said 
defendants  have  not  paid,  or  any  part  thereof. 

3.  And  for  further  breach  the  said  plaintiffs  aver,  that  the 
said  Hibbard  and  Miner,  before  and  at  the  time  of  the  service 
of  said  writ,  were  doing  a  profitable  business  as  merchants, 
aforesaid,  at  Bushnell,  aforesaid,  and  had  good  credit  and  the 
confidence  of  the  community,  and  upon  the  service  of  said 
writ  and  the  stoppage  of  their  business  as  aforesaid,  they,  the 
said  Hibbard  and  Miner,  were  greatly  injured  in  their  business, 
good  name,  and  credit,  by  means  of  the  charges  in  said  bill  of 
complaint,  and  the  service  of  said  writ,  and  then  and  there  suf- 
fered damages  in  a  sum  of  money,  to  wit,  the  sum  of  five  hun- 
dred dollars,  which  said  sum  of  money  has  not  been  paid  by  the 
said  defendants,  or  any  part  thereof. 

4.  And  for  further  breach  the  said  plaintiffs  aver,  that  a 
large  amount  of  costs  were  awarded  against  the  complainant  in 
said  suit,  namely,  the  defendant,  James  McKindley,  to  wit, 
the  sum  of  fifty  dollars,  and  that  the  defendants  have  not  paid 
the  same,  or  any  part  thereof. 

5.  And  for  further  breach  the  said  plaintiffs  aver,  that  the 
said  James  A.  Hibbard  and  Charles  Miner,  by  reason  of  the 
wrongful  suing  out  of  said  writ  of  injunction,  then  and  there 
suffered  a  large  amount  of  damages,  to  wit,  in  the  sum  of  five 
hundred  dollars,  and  that  the  said  defendants  have  not  paid  the 
same,  or  any  part  thereof. 

And  the  said  plaintiffs  aver,  that  by  means  of  the  breaches 
aforesaid,  an  action  hath  accrued  unto  the  said  plaintiffs  to 
have  and  demand  of  the  said  defendants  the  said  sum  of  one 
thousand  dollars  above  demanded,  yet  the  said  defendants 
have  not  paid,  or  cause  to  be  paid,  unto  the  plaintiffs,  or  eitlier 
of  them,  the  said  sum  of  one  thousand  dollars,  or  any  part  of 
the  said  sum  above  demanded,  but  on  the  contrary  have  wholly 
neglected    and   refused   so  to   do,  and    still    do   neglect   and 
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refuse,  to  the  damage  of  the  plaintiffs  in  the  sum  of  one  thou- 
sand dollars,  and  therefore  they  sue  for  the  use  of  the  said 
James  A.  Hibbard  and  Charles  Miner,  etc. 

The  defendants  filed  a  special  demurrer  to  each  of  the  five 
several  breaches  assigned  by  the  plaintiffs  in  their  said  second 
count,  and  set  forth  substantially  the  following  causes  of  de- 
murrer, to  the  first  breach  assigned  by  plaintiffs  in  the  said 
second  count,  to  wit: 

1.  That  it  did  not  appear  by  the  first  assignment  of  a  breach 
of  the  condition  of  said  foond,  that  defendants  had  been  guilty 
of  any  breaches  of  the  condition  of  said  bond,  nor  did  it  there- 
by appear  that  defendants  had  broken  the  condition  of  said 
bond  in  any  manner  whatever. 

2.  That  it  did  not  appear  by  said  assignment,  etc.,  that  any 
costs  and  damages  were  or  had  been  awarded  on  the  dissolution 
of  said  injunction,  or  at  any  other  time,  against  the  said  James 
McKindley,  the  complainant  in  said  injunction  suit. 

3.  That  by  statute  said  James  McKindley  was  not  required 
to  file  a  bond  in  said  injunction  suit. 

4.  That  it  does  not  appear  by  said  assignment,  etc.,  that  the 
said  defendants,  or  the  said  complainant  in  said  injunction  suit, 
have  failed  to  pay  all  such  costs  and  damages,  or  any  costs  or 
damages,  or  any  costs,  or  any  damages  that  have  been  awarded 
to  the  said  plaintiffs,  or  either  of  them. 

5.  That  the  matters  assigned  as  a  breach  of  the  condition 
of  said  bond,  are  outside  of  the  condition  of  the  said  bond,  and 
constitute  no  breach  of  the  same. 

6.  That  said  bond  is  not  conditioned  to  pay  any  of  the  sums 
of  money,  the  failure  to  pay  which,  is  assigned  as  a  breach  to 
the  condition  of  said  bond. 

7.  That  said  bond  is  conditioned  for  the  payment,  by  the 
said  James  McKindley,  of  all  such  costs  and  damages  as  shall 
be  awarded,  etc.,  and  it  does  not  appear  that  he  has  failed  to 
pay  all  such  costs  and  damages  as  were  awarded. 

8.  That  it  does  not  appear  by  said  assignment,  etc.,  that 
said  plaintiffs  have  suffered  any  joint  damage,  nor  have  any 
costs  been  awarded  to  said  plaintiffs  jointly,  and  therefore  they 
show  no  breach  of  the  conditions  of  said  bond. 
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9.  That  said  court  had  no  authority  to  award  any  damages,, 
and  did  not  award  any  damages  on  the  dissolution  of  said  in- 
junction. 

10.  No  forfeiture  is  alleged. ' 

12.  That  it  does  not  appear  by  said  second  count,  and  said 
first  breach,  that  any  summons  was  issued  or  served,  nor  how 
long  said  plaintiffs  were  enjoined  in  said  injunction  suit,  nor 
when  said  writ  of  injunction  was  served,  and  that  said  assign- 
ment is  in  other  respects  uncertain,  informal  and  insufficient. 

The  defendant  set  forth  the  same  causes  of  demurrer  to  the 
second  breach  assigned  by  plaintiffs  in  their  second  count,  as 
to  the  first  breach. 

They  also  set  forth  the  same  causes  of  demurrer  to  the  third 
breach,  assigned  as  to  the  first,  and  the  following  additional 
causes: 

That  said  plaintiffs,  by  said  third  breach,,  claim  remote  and 
consequential  damages. 

That  plaintiffs  set  forth  as  a  breach  of  the  condition  of  said 
bond,  the  failure  to  pay  damages  for  injury  to  their  good  name, 
credit  and  business,  in  consequence  of  the  charges  in  said  bill 
of  complaint,  filed  in  said  injunction  suit. 

To  the  fourth  breach  assigned,  the  defendants  set  forth  the 
following  causes  of  demurrer: 

1.  That  the  statute  required  no  bond  to  be  filed,  and  the 
court  had  no  authority  to  require  the  complainant  in  said  in- 
junction suit  to  file  a  bond. 

2.  That  said  bond  was  conditioned,  that  if  said  James 
McKindley,  "William  McKindley  and  Ira  J.  Nichols  should  pay 
all  such  costs  and  damages  as  should  be  awarded  against  the 
said  complainant,  said  bond  to  be  void,  etc.,  and  that  by  said 
assignment  said  plaintiffs  do  not  allege  or  show,  that  not  any 
of  said  obligors  in  said  bond  have  paid  all  such  costs  and 
damages  as  were  or  have  been  awarded,  etc. 

3.  That  the  court,  in  said  injunction  suit,  had  no  authority 
to  award  damages,  nor  does  it  appear  that  said  court  did  award 
any  damages,  and  therefore  there  is  no  breach  assigned. 

4.  ]STo  allegation  of  the  forfeiture  of  said  bond. 

5.  That  it  does  not  appear  by  said  second  count  and  assign  ■ 
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nient,  that  any  summons  was  issued  in  said  injunction  suit,  nor 
when  said  injunction  writ  was  served,  nor  when,  or  how  long, 
said  plaintiffs  were  enjoined  by  said  writ,  and  that  said  assign- 
ment is  in  other  respects  uncertain,  informal  and  insufficient. 
To'  the  fifth  breach  assigned,  the  defendants  set  forth  the 
same  causes  of  demurrer  as  to  the  first  breach  assigned,  with 
the  following  additional  causes: 

11.  That  the  said  plaintiffs  do  not  in  their  said  fifth  assign- 
ment, etc.,  set  forth  or  specify  any  particular  breach  of  the 
condition  of  said  bond. 

12.  That  it  does  not  appear  by  said  fifth  assignment,  etc., 
of  plaintiffs,  how  any  damages  have  been  sustained  by  them. 

15.  That  it  does  not  appear  by  said  fifth  assignment,  etc., 
and -said  second  count,  that  any  summons  was  issued  in  said 
injunction  suit,  nor  when  said  writ  of  injunction  was  served, 
nor  how  long  said  plaintiffs  were  enjoined. 

16.  That  it  does  not  appear  by  said  second  count,  and  fifth 
assignment,  etc.,  that  plaintiffs  have  suffered  any  joint  damage, 
nor  that  any  costs  have  been  awarded  to  plaintiffs  jointly. 

The  following  judgment  was  rendered  by  the  Circuit  Court: 
-This  day  again  come  the  said  parties  by  their  attorneys. 
"Whereupon  the  said  plaintiffs  by  their  said  attorneys,  now 
here  in  open  court,  freely  say,  that  they  will  no  further  pros- 
ecute their  said  suit  against  the  said  defendants  for  the  said 
breaches  in  the  first  count  of  their  said  declaration  mentioned, 
and  thereupon  all  and  singular  the  premises  being  seen,  and 
now  fully  understood,  for  that  inasmuch  as  it  appears  to  the 
court  that  the  said  second  count  of  the  said  declaration  of  said 
plaintiffs,  in  manner  and  form,  and  the  matters  therein  con- 
tained, are  insufficient  in  law  for  them  to  have  and  maintain 
their  aforesaid  action  in  that  behalf,  against  the  said  defendants, 
and  the  said  plaintiffs  electing  to  stand  by  their  said  second 
count  of  their  said  declaration; 

Therefore,  it  is  considered  that  the  said  plaintiffs  take 
nothing  by  their  said  declaration.  And  it  is  further  consid- 
ered  by  the  court,  that  the  said  defendants  do  have  and  recover 
of  the  said  plaintiffs  their  costs  and  charges,  by  them  about 
their    defense  in  that  behalf  expended,   and    have   execution 
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therefor;  to  which  judgment  and  decision  of  the  court  the  said 
plaintiffs  except. 

There  was  a  controversy  between  the  attorneys  of  the  re- 
spective parties,  in  reference  to  amendments  to  the  declaration; 
but  that  controversy  is  not  considered  in  the  opinion,  which 
proceeds  upon  the  declaration  as  it  originally  stood. 

"W*.  C.  Goudy,  for  Plaintiffs  in  Error. 

Without  regard  to  the  alterations  or  the  decision  of  the  court 
on  the  demurrer  to  the  breaches  claiming  damages  suffered  by 
the  writ  of  injunction,  the  decision  of  the  court  was  erroneous, 
and  the  judgment  below  must  be  reversed. 

The  declaration  with  the  fourth  breach  is  not  subject  to  any 
of  the  objections  alleged. 

The  declaration  first  sets  out  an  injunction  bond,  executed 
and  sealed  by  the  defendants  to  the  plaintiffs  in  the  penal  sum 
of  $1,000,  with  a  condition  reciting  the  circumstances  in  which, 
the  bond  was  given,  and  then  providing  "that  if  the  above 
bondmen,  James  McKindley,  William  McKindley  and  Ira  J. 
Nichols,  their  heirs,  etc.,  shall  well  and  duly  payor  cause  to  be 
paid  to  the  said  James  (or  John,  it  is  immaterial  which)  H.  ' 
Sherwood,  Robert  S.  Randall,  James  A.  Hibbard  and  Charles 
Miner,  their  executors,  etc.,  all  such  costs  and  damages  as  shall 
be  awarded  against  the  said  complainant,  in  case  the  said  in- 
junction shall  be  dissolved,  then  the  above  obligation  to  be 
void." 

The  declaration  avers  that  the  injunction  was  dissolved  and 
the  bill  dismissed  at  the  cost  of  the  complainant,  James 
McKindley. 

The  fourth  breach  avers,  "  that  a  large  amount  of  costs  were 
awarded  against  the  complainant  in  said  suit,  namely,  the 
defendant,  James  McKindley,  to  wit,  the  sum  of  fifty  dollars, 
and  that  the  defendants  have  not  paid  the  same  or  any  part 
thereof." 

This  makes  a  complete  cause  of  action.  The  penalty  was 
payable  to  the  plaintiffs,  and  the  right  of  action  to  accrue 
when  the  condition  was  broken.  The  condition,  among  other 
things,  was  to  pay  the  costs  awarded  on  the  dissolution  of  the 
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injunction  to  certain  persons  named,  it  is  immaterial  whether 
plaintiffs  or  third  persons,  and  the  averment  is  made  that 
the  contingency  arose,  the  condition  was  broken,  and  the 
costs  were  not  paid  at  all  by  the  defendants,  to  any  person 
whatever. 

The  demurrer  to  this  breach  ought  to  have  been  overruled, 
and  for  that  reason,  at  least,  the  judgment  below  must  be  re- 
versed. 

Each  breach  is  in  the  nature  of  a  count,  and  in  this  case  there 
was  a  general  demurrer  to  each  breach,  each  of  which  was  sus- 
tained. 

1.  The  1st,  2nd,  3rd  and  5th  breaches  all  aver  injury  and 
damages  suffered  by  Hibbard  and  Miner,  two  of  the  plaintiffs, 
while  the  action  is  in  the  name  of  all  the  obligees,  four  in  num- 
ber. 

2.  These  breaches  all  claim  damages  suffered  by  the 
wrongful  suing  out  of  the  injunction,  and  which  were  not 
awarded  on  the  dissolution  of  the  injunction,  or  in  any 
intervening;  suit. 

The  first  breach  was  to  recover  solicitors'  fees,  costs  and 
expenses  paid  to  defend  the  injunction  suit  by  Hibbard  and 
Miner. 

The  second  breach  was  to  recover  damages  suffered  by  the 
closing  of  the  store  of  Hibbard  and  Miner,  in  obedience  to  the 
writ  of  injunction,  to  wit,  rent  of  store  room  and  expenses,  and 
profits. 

The  third  breach  was  to  recover  damages  for  the  loss 
of  credit,  and  injury  done  to  the  business  of  Hibbard  and 
Miner. 

The  fifth  breach  averred  damages  suffered  generally  by  Hib- 
bard and  Miner. 

The  bill  in  chancery,  wherein  the  bond  was  filed,  was  to  en- 
force a  judgment  at  law  against  Sherwood  and  Randall,  out  of 
goods  owned  by  Hibbard  and  Miner,  on  the  ground  that 
Sherwood  and  Eandall  had  fraudulently  sold  to  Hibbard  and 
Miner. 

The  action  would  lie  to  recover  damages  not  awarded  on  the 
dissolution  of  the  injunction  or  in  any  intervening  suit. 
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It  has  been  expressly  decided  by  this  court,  that  the  non-pay- 
ment of  damages  occasioned  by  the  wrongful  suing  out  of  an  at- 
tachment, having  exactly  the  same  condition,  is  a  breach  of  the 
condition  to  pay  the  damages  awarded,  and  that  no  awarding  is 
required  before  the  suit  on  the  bond.  Churchill  v.  Abraham, 
22  111.  455. 

Again,  in  a  case  precisely  like  this,  suit  was  brought  on  an. 
injunction  suit,  where  the  bill  had  been  dismissed  at  complain- 
ant's costs  without  an  award  of  damages,  with  a  condition  "  to 
pay  all  such  damages  as  shall  be  awarded,"  this  court  held  that 
solicitors'  fees  and  expenses  of  defense  could  be  recovered.  The 
bond  was  also  a  voluntary  one,  and  not  in  compliance  with  law. 
Ryan  et  al.  v.  Anderson,  25  111.  372. 

This  doctrine  has  been  expressly  held  elsewhere,  where  the 
point  was  expressly  made,  that  the  damages  must  first  be 
awarded.     Roberts  et  al.  v.  Dust,  4  Ohio  S.  K.  502. 

The  action  in  the  name  of  the  four  plaintiffs  will  lie  to  recover 
damages  suffered  by  two  of  them. 

This  is  not  an  action  of  covenant  on  the  condition;  if  it  was, 
then  those  injured  should  sue.  It  is  an  action  of  debt  for  the 
penalty.  The  damages  are  limited  to  such  as  are  suffered.  If 
the  condition  is  broken  in  any  part  or  in  any  respect,  the  penalty 
is  forfeited,  and  an  action  lies  to  recover  it  in  the  name  of  all  the 
obligees,  and  it  could  not  be  brought  in  the  name  of  a  part  of 
them.     1  Chitty,  9,  10;  Richardson  v.  Jones,  1  Iredell,  296. 

A  penalty  of  a  bond  being  joint,  a  joint  action  may  be  main- 
tained in  the  name  of  all  the  obligees  on  the  same,  although 
the  condition  may  require  different  amounts  paid  to  each.  Ja- 
cob Keller,  one  of  the  plaintiffs,  had  no  interest  in  the  amount 
sought  to  be  recovered. 

A  several  action  might  be  maintained  on  the  condition  for  the 
amount  due  to  each,  but  this  does  not  preclude  the  right  to  the 
joint  action  in  the  name  of  all  on  the  penal  undertaking  to  all. 
Lillard's  Ex'r  v.  Lillard's  Etir,  5  B.  Mon.  340. 


D.  C.  and  I.  J.  Nichols,  for  Defendant  in  Error. 

The  breaches  assigned  do  not  show  a  failure  to   pay,   etc., 
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James  II.  Sherwood,  Randall,  Hibbard  and  Miner,  the  parties 
named  in  the  condition  of  the  bond,  but  they  show  a  failure  to 
pay  John  II.  Sherwood,  Randall,  Hibbard  and  Miner,  not 
named  in  the  condition  of  the  bond. 

The  bond  is  conditioned,  if  the  said  obligors,  or  any  of  them 
shall  pay,  etc. 

The  breaches  do  not  show  that  not  any  of  the  obligors  have 
paid,  etc. 

The  bond  is  conditioned  to  pay  all  such  costs  and  damages 
as  shall  be  awarded  against  the  complainant  in  the  injunction 
suit. 

The  breaches  do  not  show  that  any  costs  and  damages 
have  been  awarded  against  the  complainant  in  the  injunction 
suit. 

The  breaches  assigned  are  outside  of  the  condition  of  the 
bond. 

Where  the  statute  requires  a  bond  and  prescribes  the  form 
of  the  condition,  it  will  be  construed  to  have  the  effect  ascribed 
to  it  by  the  statute,  as  the  statute  enters  into  and  forms,  in 
legal  contemplation,  a  part  of  the  bond.  Lone  v.  Fairfield,  5 
Gilm.  303;  Churchill  v.  Abraham,  22  111.  455. 

But  in  the  construction  of  bonds  not  statutory,  the  liability 
of  sureties  is  not  to  be  extended  by  implication  beyond  the 
terms  of  the  condition.  Sharp  v.  Bedell,  5  Gilm.  88;  Young 
v.  Mason,  3  Gilm.  55;  1  Gilm.  530;  14  111.  72;  11  111. 
419. 

It  cannot  be  claimed  that  the  breaches  of  the  condition  of  the 
bond  have  been  assigned  in  terms,  but  it  is  sought  to  extend  the 
liability  of  defendants  by  implication,  which  is  contrary  to  the 
rule  established  by  the  cases  above  referred  to. 

The  general  doctrine  on  this  subject  being  that  statutory 
bonds  will  receive  such  a  construction  as  will  effectuate  the 
legislative  intention,  while  bonds  not  statutory  in  a  court  of  law 
will  be  construed  according  to  the  terms  of  their  conditions,  and 
the  liabilities  of  the  sureties  will  not  be  extended  by  implica- 
tion. 3  Scam.  123;  15  Peters,  209;  9  Wheaton,  680;  1  Gilm. 
409;  2  Gilm.  638;  1  Gilm.  530;  5  Gilm.  303;  5  Gilm.  88;  3 
Gilm.  55;  14  111.  72;  11  111.  419;  22  111.  455. 
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By  the  fourth  breach,  plaintiffs  aver  that  a  large  amount  of 
costs  were  awarded  against  complainant,  to  wit,  fifty  dollars,  and 
that  defendants  have  not  paid  the  same;  but  the  bond  is  con- 
ditioned, if  the  defendants  or  any  of  them  shall  pay,  etc.,  bond 
to  be  void,  etc. ;  and  the  plaintiffs  in  said  fourth  breach,  do  not 
allege  that  not  any  of  the  defendants  have  paid,  etc. ;  although 
the  joint  obligors  may  not  have  paid  costs,  etc.,  yet  some  one  of 
them  may  have  paid  the  costs,  etc.  The  condition  of  the  bond 
is  in  the  alternative,  and  the  breach  should  follow  the  condi- 
tion. 

The  bond  was  conditioned  to  pay  to  James  H.  Sherwood  et 
al.,  but  John  H.  Sherwood  et  al.  bring  the  suit. 

The  fourth  breach  does  not  show  what  costs  were  awarded 
— nor  whether  the  costs  awarded  were  costs  in  the  injunction 
suit — nor  whether  the  plaintiffs  in  this  suit  have  any  right  to 
the  same — nor  when  costs  were  awarded — nor  whether  the 
costs  were  awarded  before  or  since  the  commencement  of  this 
suit. 

This  breach  is  in  several  respects  uncertain  and  insufficient. 

It  is  a  general  rule  of  pleading  in  personal  actions,  that  the 
time  of  every  traversable  fact  must  be  stated,  to  promote  cer- 
tainty; and  this  is  especially  necessary  in  the  declaration,  for 
the  additional  reason,  that  the  cause  of  action  must  always  ap- 
pear, by  the  plaintiff's  own  showing,  to  have  accrued  before  the 
commencement  of  the  suit.  Gould's  Pleadings,  chap.  3,  sec. 
63;  1  Chit.  PI.  22T. 

The  awarding  of  costs  is  a  traversable  fact,  yet  no  time  is 
stated  when  said  costs  were  awarded. 

Where  the  cause  of  action  depends  upon  an  uncertain  event, 
the  declaration  is  defective  unless  it  avers  the  happening  of 
such  event.  Williams  v.  Smith,  3  Scam.  524;  Hart  v.  Tol- 
nian,  1  Gilm.  1. 

The  awarding  of  damages  against  complainant  in  the  in- 
junction suit,  was  an  uncertain  event,  and  the  failure  to  pay 
James  II  Sherwood  et  al,,  costs  and  damages  awarded  against 
said  complainant,  was  an  uncertain  event,  and  there  is  no 
averment  in  the  breaches,  that  either  of  said  events  had  hap- 
pened, and   in  this   respect  the   breaches  assigned   were   de- 
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fective.     Nelson  v.  Bostwick,  5  Hill,  40,  41;  Brown  v.  Steh- 
lins,  4  Hill,  154. 

The  record  in  this  case  shows  that  this  suit  was  commenced 
April  27,  18G0.  But  the  plaintiffs  in  their  second  count,  after 
having  stated  that  the  first  bond  given  in  said  injunction  suit 
was  adjudged  insufficient,  and  the  complainant  was  ordered  to 
give  and  file  a  sufficient  bond,  state  as  follows,  to  wit: 

"  Afterwards,  to  wit,  on  the  16th  day  of  November,  A.  D. 
I860,  at  and  within  the  county  of  Cook  aforesaid,  the  said 
defendants  made  their  other  writing  obligatory,  sealed  with 
their  seals,  and  now  to  the  court  here  shown,  etc.,"  thereby 
showing  that  the  suit  was  commenced  before  the  cause  of 
action  accrued,  the  plaintiffs  basing  their  second  count,  which 
is  the  only  count  on  the  record,  upon  the  second  bond,  which 
they  allege  was  made  in  November,  1860,  after  the  suit  was 
commenced,  and  the  subsequent  allegation  that  the  bond  bore 
date  prior  to  the  commencement  of  the  suit,  does  not  remove 
the  difficulty,  for  it  might  have  been  ante-dated;  neither  does 
the  subsequent  statement  that  the  bond  was  filed  on  a  day  prior 
to  the  commencement  of  the  suit,  aid  them,  for  the  dates  of 
the  making  and  filing  are  inconsistent.  Chit.  PI.  259,260; 
1  Caines,  69;  3  Johns.  52;  10  Johns.  119;  Doug.  61;  Walker  v. 
Welch,  13  111.  675. 

Walkeu,  J.  Was  the  declaration,  as  originally  filed,  and 
previous  to  its  amendment,  sufficient  to  warrant  a  recovery? 
Under  our  practice,  the  plaintiff,  in  an  action  on  a  penal  bond, 
is  required  to  assign  the  breaches  in  his  declaration,  and  not 
upon  the  record,  as  required  by  the  ancient  English  practice. 
According  to  the  rules  of  pleading,  the  plantiiff  may  assing  as 
many  breaches  as  he  deems  necessary,  on  a  penal  bond,  in  one 
count,  or  he  may  file  as  many  counts  as  there  are  breaches  of 
the  bond.  When  the  former  course  is  adopted,  each  breach 
answers  the  place  of  a  separate  count.  The  commencement, 
the  general  breach,  and  conclusion,  are  all  to  be  considered  in 
reference  to  each  special  breach,  as  though  it  formed  the  only 
breach  in  the  count.  And  as  a  further  consequence,  each 
breach  is  subject  to  a  demurrer,  precisely  as  is  each  several 
count  in  the  declaration.     And  it  may  be  sustained  to  several 
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and  awarded  to  others,  in  the   same  manner  that  it  may  to 
several  counts  in  the  same  declaration. 

To  each  of  the  five  breaches  in  the  declaration,  in  this  case, 
there  was  a  several  demurrer,  and  on  which  special  grounds 
were  assigned.  One  of  the  grounds  to  a  portion  of  these 
assignments  was,  that  they  fail  to  aver  that  the  defendants 
had  failed  to  pay  the  sum  of  money  claimed  in  the  breach. 
It  is  urged,  that,  to  have  been  formal,  they  should  have  averred 
that  defendants,  nor  either  of  them,  had  paid  the  money  to 
plaintiffs.  It  is  obvious,  that  where  a  number  of  persons  are 
jointly,  or  jointly  and  severally,  bound  for  the  performance  of 
an  act,  its  performance  by  one  of  them  is  a  performance  by  all, 
and  no  other  construction  can  be  given  to  the  language  of  the 
breaches.  Had  it  appeared  upon  the  trial,  that  either  of  the 
defendants  had  paid  the  money  demanded,  it  would  have  un- 
deniably defeated  a  recovery.  This  part  of  the  breach  is  not 
obnoxious  to  the  special  demurrer.  The  other  averment  that 
the  defendants  "had  not  paid  the  money"  demanded,  is,  per- 
haps, insufficient  of  itself,  but  the  general  breach  contains  a  full 
formal  averment  that  the  defendants  had  not  paid  the  money, 
or  any  part  thereof,  to  the  plaintiffs,  or  to  either  of  them. 
"When  the  general  breach  is  considered  as  a  continuation  of  the 
special  breach,  it  renders  them  technically  formal  and  precisely 
accurate,  and  renders  them  unobjectionable. 

It  is  further  insisted,  that  when  the  plaintiffs  aver  a  failure  to 
pay  John  H.  Sherwood,  James  A.  Hibbard  and  Robert  S.  Ran- 
dall, there  is  no  breach  shown,  as  the  agreement  was  to  pay 
James  H.  Sherwood  and  the  others.  The  body  of  the  bond 
is  payable  to  John  and  the  other  persons.  The  condition 
recites,  that  the  injunction  was  sued  out  against  John  H. 
Sherwood  and  the  other  persons  named.  But  in  the  latter 
part  of  the  condition  his  name  is  written  James.  It  having 
been  three  times  previously  written  "  John,"  there  can  be  no 
question,  from  the  instrument  itself,  that  John  H.  Sherwood 
was  the  obligee.  And  where  reference  is  made  to  the  "  said 
James  H.  Sherwood,"  there  can  be  no  room  to  doubt  that 
John  is  the  person  intended.  It  is  perfectly  apparent  that 
such  was  the  design.     We  have  to  resort  to  the  whole  instru- 
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ment  to  ascertain  the  intention  of  the  parties,  and  no  other  can 
be  gathered  from  this  bond  and  condition.  The  name  "James," 
where  it  appears  in  the  condition  of  the  bond,  should  therefore 
be  disregarded,  as  inoperative  and  repugnant  to  the  other  por- 
tions of  the  bond,  and  thereby  give  effect  to  the  intention  of  the 
parties,  otherwise  so  clearly  manifested. 

The  other  grounds  of  demurrer  urged  upon  the  argument 
are  general,  although  assigned  as  special  causes.  It  is  insisted, 
that  the  bond  is  conditioned  to  pay  all  such  costs  and  damages 
as  shall  be  awarded  against  the  obligors,  and  that  the  breaches 
fail  to  aver  that  any  damages  were  awarded  on  the  dismissal  of 
the  bill  and  dissolution  of  the  injunction.  It  is  manifest  that 
a  statutory  bond,  where  the  form  is  prescribed,  and  it  is  ob- 
served, will  be  construed  to  have  the  effect  given  by  the  statute, 
as  it  enters  into  and  forms  a  part  of  the  instrument.  Love  v. 
Fairfield,  5  Gilm.  303;  Churchill  v.  Abraham,  22  111.  455. 
But  when  the  bond  is  a  common  law  instrument,  the  liability 
of  the  obligors  is  limited  by  the  terms  of  the  condition.  The 
condition  is  the  limit  of  their  liability.  These  breaches  are  not 
all  assigned  in  the  terms  of  condition,  but  it  is  insisted  that  they 
are  according  to  the  legal  effect.  The  fourth  breach  avers,  that 
a  large  amount  of  costs  were  awarded  against  McKindley, 
"  to  wit,  the  sum  of  fifty  dollars,"  and  defendants  have  not  paid 
it.  This  breach  is  in  the  precise  terms  of  the  condition. 
When  the  bill  was  dismissed  at  complainant's  costs,  they  were 
in  terms  awarded  against  him. 

There  is  no  averment  in  the  first  breach,  that  solicitors' 
fees  were  awarded  to  plaintiffs.  Nor  in  the  second,  that 
damages  were  awarded  for  the  loss  of  rents  and  profits,  on 
the  dissolution  of  the  injunction.  Nor  in  the  third,  that 
damages  were  awarded  for  damages  occasioned  by  a  loss  of 
credit,  produced  by  the  wrongful  suing  out  of  the  injunction. 
Nor  in  the  fifth,  that  any  amount  was  awarded  for  damages 
for  the  wrongful  suing  out  of  the  injunction.  This  presents 
the  question,  whether  the  condition  of  the  bond  authorizes 
a  recovery,  unless  the  damages  are  awarded  at  the  time  the 
injunction  is  dissolved.  The  condition  is  "  to  pay  "  all  such 
costs   and  damages  as  shall  be  awarded  against   complainant.. 
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in  case  "  the  said  injunction  shall  be  dissolved."  It  will  be 
observed,  that  it  is  not  the  damages  and  costs  to  be  awarded 
on  the  dissolution.  If  such  were  its  terms,  then  it  might  pos-' 
sibly  confine  the  liability  to  the  damages  and  costs  then  found 
and  ascertained  by  the  decree.  But  in  this  condition  it  is  the 
costs  and  .damages  that  shall  be  awarded  in  case  the  injunction 
is  dissolved. 

This  condition  does  not  provide,  that  the  damages  shall  be 
awarded  at  the  time  of  the  dissolution  of  the  injunction.  It 
only  provides,  that  if  the  worst  shall  happen,  the  obligors 
shall  pay  such  damages  as  shall  be  awarded,  and  whether  they 
shall  be  awarded  at  that  or  a  future  period,  in  that  or  a  diifer- 
ent  proceeding,  makes  no  difference.  A  recovery  in  an  action 
upon  the  bond,  would  be  an  award  of  damages  within  the  con- 
dition. JSTor  was  it  necessary  that  a  separate  recovery  should 
be  had  against  the  complainant,  before  the  liability  attached 
against  the  securities.  When  a  judgment  is  recovered  against 
him  and  the  other  obligors,  the  condition  is  answered,  as  the 
damages  are  then  awarded  against  him.  The  first,  second  and 
fourth  breaches  were  also  well  assigned. 

The  third  and  fifth  breaches,  however,  were  obnoxious  to  a 
demurrer.  The  third  claims  damages  for  a  slander  of  the 
firm,  or  rather  for  an  injury  to  its  credit,  by  suing  out  the  writ 
of  injunction.  The  damages,  if  any,  resulting  from  that  cause 
are  too  remote  to  be  included  in  a  recovery  on  this  bond. 
The  object  of  the  bond  is  to  indemnify  the  defendant  against 
immediate  and  actual  loss.  The  fifth  breach  is  too  general  and 
indefinite.  It  avers  no  fact  constituting  the  breach,  but  sim- 
ply the  wrongful  suing  out  of  the  writ.  The  demurrer  was 
properly  sustained  to  the  third  and  fifth  breaches,  but  should 
have  been  overruled  as  to  the  others,  as  they  were  sufficient 
without  any  amendment. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Daniel  J.   Hansell,  Appellant,  v.  Swan  Ekickson 

Appellee. 

appeal  from  henry. 

When  a  person  agrees  to  work  for  another  for  a  certain  period,  and  perform 
such  services  as  are  incident  to  his  employment,  at  an  agreed  price,  if  he 
quits  the  service  without  cause  or  consent,  he  cannot  recover  for  his  labor 
upon  a  quantum  meruit.     The  special  contract  must  govern.    • 

A  contract  to  work  a  given  number  of  months  at  a  fixed  price  per  month,  is 
an  entire  contract,  extending  for  the  whole  number  of  months. 

A  witness  can  only  be  impeachecl  by  a  direct  attack  upon  his  testimony  and 
character.  His  manner,  prejudices,  capacity,  etc.,  are  to  be  considered  by 
the  jury,  but  unless  directly  impeached  if  he  is  corroborated,  a  witness 
should  not  be  discredited. 

Tins  was  an  action  commenced  before  a  justice  of  the  peace 
in  Henry  county,  and  taken  by  appeal  to  the  Circuit  Court. 
The  plaintiff  below  sought  to  recover  on  quantum  meruit  for 
work  and  labor.  The  defendant  below,  appellant  here,  claimed 
that  what  services  had  been  rendered,  were  so  rendered  under  a 
contract  made  by  appellee  to  work  for  several  months  at  fifteen 
dollars  per  month,  but  he  had  quit  work  before  the  expiration 
of  the  time  agreed  upon.  The  proof  sustained  the  position  as- 
sumed by  appellant,  it  appearing  that  appellee  had  worked 
about  four  months  and  a  half,  and  left  the  employ nient  of  ap- 
pellant without  his  consent,  and  without  reason.  It  did  not 
•  appear  that  appellee  had  not  been  properly  treated,  nor  that  lie 
had  been  called  to  perform  any  other  labor  than  that  incident 
to  farming,  which  was  the  understanding  at  the  time  of  his  en- 
gagement. 

The  appellee  recovered  a  judgment  for  $67.50. 

The  second  and  fourth  instructions  given  for  the  plaintiff 
below,  on  the  trial  in  the  Circuit  Court,  were  as  follows: 

A  witness  may  be  impeached  or  his  testimony  overthrown 
or  weakened  by  other  witnesses,  his  manner  on  the  stand,  his 
feelings  towards  the  parties,  inconsistency  in  his  statements, 
his  want  of  intelligence,  or  the  means  of  knowing  the  facts  of 
which  he  testifies.  If  the  jury  believe  that  any  of  the  wit- 
nesses in  this  case  have  been  impeached  in  any  of  the  above. 
Yol.  XXVIII.  — 17 
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modes,  the  jury  will  be  justified  in  disregarding  their  evidence, 
unless  such  evidence  has  "been  sustained  by  other  evidence  in 
the  case. 

In  this  case,  the  plaintiff  has  the  right,  in  the  first  instance, 
to  recover  from  the  defendant  for  the  value  of  his  labor  proved 
in  the  case;  and  if  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  worked  for  the  defendant,  under  a  contract  by 
which  he  had  agreed  to  work  for  the  defendant  seven  months 
at  $15  per  month,  and  that  by  said  contract  it  was  agreed  that 
the  plaintiff  should  receive  his  pay  at  the  expiration  of  each 
month,  and  the  defendant  did  not  pay  him,  the  plaintiff  had 
the  right  to  quit  the  service  of  the  defendant  and  sue  for  what 
he  had  done. 

J.  I.  Bennett,  for  Appellant. 

Cited,  4  Gilm.  66',  1  Scam.  53;  2  Scam.  69;  Ibid.  368;  13 
III.  78;  1  Gilm.  14;  Breese,  270;  11  111.  193;  25  111.  242;  1 
Scam.  491;  1  Gilm.  160;  2  Gilm.  96;  12  Johns.  165;  13  Johns. 
24;  2  Stark.  256;  4  Blackf.  24;  13  Verm.  26S;  6  Monroe, 
609;  19  Pick.  349;  1  Par.  541;  14  Johns.  326;  8  C.  &  P.  126; 
8  Cowen,  63;  7  Missouri,  64. 

M.  T.  Peters,  for  Appellee. 

Breese,  J.  The  principles  involved  in  this  case  have  been 
so  long  settled  that  it  seems  a  waste  of  time  to  argue  upon  them. 
This  case  does  not  differ  materially  from  those  of  Eldridge  v. 
Rowe,  2  Gilm.  96,  Badgely  v.  'Ileald,  4  ib.  66,  and  Swanzy 
v.  Moore,  22  111.  62,  decided  by  this  court,  and  they  are  in  con- 
formity with  the  decisions  of  many  of  the  States  of  this 
Union. 

The  principle  is,  that  when  a  person  agrees  to  work  upon 
the  farm,  or  other  business,  of  another,  in  the  performance  ol 
such  services  as  are  usually  incident  to  the  kind  of  business 
for  which  he  is  engaged,  for  a  certain  time,  for  a  certain  sum 
to  be  paid  for  such  labor,  and  quits  the  service  without  cause 
and  without  the  consent  of  his  employer,  before  the  end  of  the 
time  agreed  upon,  he  cannot  recover  for  his  work  and  labor, 
as  upon  a  quantum  'meruit.     The  special  contract  must  govern, 
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and  such  contracts  are  mutual  and  attended  with  no  hardship, 
for  if  the  employer  discharges  his  servant  without  cause,  he 
can  recover  against  him  for  the  whole  time  agreed  upon. 

The  pretext  that  the  appellee  was  a  Swede,  and  did  not  under- 
stand our  language,  is  too  flimsy  to  deserve  notice.  He  made 
the  contract — it  is  abundantly  proved,  and  he  must  abide  by 
it.  He  left  his  employer  in  the  midst  of  his  harvest,  probably 
under  the  promise,  from  some  meddlesome  person,  to  give 
him  higher  wages.  This  is  contrary  to  justice  and  good  morals, 
and  cannot  be  tolerated. 

The  fourth  instruction  given  for  the  plaintiff  below  is  not 
the  law,  nor  is  there  any  testimony  to  the  point  that  defend- 
ant had  agreed  to  pay  him  monthly.  In  the  case  of  JBadgely 
v.  Healcl,  4  Gilm.  66,  we  said,  a  contract  to  work  six  months, 
at  eight  dollars  per  month,  was  an  entire  contract,  as  much  so 
as  if  the  agreement  had  been  'to  work  the  six  months  for  forty- 
eight  dollars. 

The  second  instruction  should  not  have  been  given.  A  wit- 
ness can  be  impeached  only  in  one  way,  by  a  direct  attack 
upon  his  testimony  and  character.  His  manner  on  the  stand, 
his  feelings  toward  the  parties,  inconsistency  in  his  statements, 
his  want  of  intelligence,  or  the  means  of  knowing  the  facts  of 
which  he  testifies,  are  grounds  to  justify  the  jury  in  discredit- 
ing a  witness,  but  if  he  is  corroborated,  his  testimony  ought 
not  to  be  rejected. 

There  is  no  proof  that  any  witness  was  impeached  in  any 
mode,  and  therefore  the  instruction  should  not  have  been 
given. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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The  Hartford  Fire  Insurance  Company,  Appellant, 
v.  George  M.  Hadden,  Appellee. 

appeal  from  the  court  of  common  pleas  of  the  city 
of  aurora. 

The  statute  which  prohibits  corporations  from  interposing  the  defense  t>f 
usury,  applies  to  insurance,  as  well  as  other  corporations. 

A  mortgage  may  properly  be  introduced  in  evidence,  in  an  action  on  an  in- 
surance policy,  as  well  as  oral  testimony,  to  identify  the  property  mort- 
gaged and  destroyed. 

By  its  policy  of  insurance,  dated  August  14,  1860,  the  ap- 
pellant, the  Hartford  Insurance  Company,  insured  Mr.  Had- 
den, for  two  years,  against  loss  by  fire,  in  the  sum  of  $1,500, 
on  his  mortgage  interest  in  two  wooden  dwelling-houses, 
owned  by  D.  W.  Young,  of  Aurora,  Illinois,  situated  on  lots 
one  and  three  of  the  original  town  of  Aurora. 

On  the  5th  of  November  following,  one  of  the  houses  in  ques- 
tion, worth  $2,400,  was  burnt;  the  other,  worth  $600,  was  not 
injured. 

The  present  action  was  instituted  upon  the  policy  against  the 
company,  for  a  refusal  to  pay  the  loss. 

Three  special  pleas  were  pleaded  in  bar  of  the  action,  the 
substantial  averments  of  which  may  be  briefly  stated  as  fol- 
lows: 

That  on  the  5th  day  of  March,  1859,  Hadden  lent  to 
Young  the  sum  of  $1,500,  for  two  years,  to  be  secured  by 
note  and  mortgage,  as  stated  in  the  narr. ;  that  the  note  and 
mortgage  bore  interest  at  the  rate  of  ten  per  cent.,  payable 
half  yearly;  that  to  secure  the  payment  of  the  $450,  the 
amount  of  the  remaining  interest,  which  would  accrue  during 
the  term  of  the  loan,  Young  gave  four  notes  of  hand,  with 
warrants  of  attorney,  for  $112.50,  each  payable  at  six,  twelve, 
eighteen  and  twenty-four  months  after  date,  respectively,  with- 
out interest;  but  to  bear  ten  per  cent,  after  maturity.  That  at 
different  times,  before  the  loss  happened,  Young  had  paid  in 
all,  $345  on  said  unlawful  interest;  alleging  that  Hadden  had 
become  liable  to  forfeit    the  whole  of  that  unlawful  interest, 
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and  claiming  the  right  to  have  that  sum  applied  in  part  pay- 
ment and  discharge  of  the  $1,500. 

1  The  pleas  were  demurred  to,  and  the  demurrer  sustained  by 
Parks,  Judge  of  the  Aurora  Court  of  Common  Pleas,  and 
upon  trial  had  before  him,  by  agreement  without  a  jury,  the 
issues  were  found  for  the  insured,  and  a  judgment  entered  in 
his  favor  for  $1,520.50.  The  defendants  moved  for  a  new 
trial,  filed  a  bill  of  exceptions,  and  appeal  to  this  court. 

Montenay  &  Seaele,  for  Appellants. 

The  statute  which  declares  "That  no  corporation  shall 
hereafter  interpose  the  defense  of  usury  in  any  action,"  has  no 
application  in  this  case,  and  therefore  the  court  below  should 
have  overruled  each  of  the  appellee's  demurrers  to  the  appel- 
lant's special  pleas.  See  Jackson  v.  Collins,  3  Cowen,  89,  and 
cases  there  cited;  Curtis  et  al.  v.  Leavitt,  15  1ST.  Y.  152,  153, 
154. 

Where  the  mortgagee  insures  solely  on  his  own  account,  it 
is  but  an  insurance  of  his  debt.  See  Angell  on  Fire  Ins.,  §  59, 
60,  61,  62,  63;  5  Duer,  1;  5  Gilm.  266. 

A.  W.  Windett,  for  Appellee. 

The  defense  of  usury  must  be  specially  pleaded  by  the 
party,  and  not  by  a  stranger.  Hadden  v.  Jones,  24  111.  384; 
Reading  v.  Weston,  7  Conn.  412;  S.  C,  8  Conn.  120; 
Lloyd  v.  Scott,  4  Peters,  206,  228,  229;  French  v.  Shotwell, 
5  Johnson  Ch.  Rep.  555,  565,  566;  Bearce  v.  Barstow, 
9  Mass.  46—48;  Trumbo  v.  Blizzard,  6  Gill  &  John.  18, 
23,  24;  Jackson  v.  Henry,  10  John.  885;  Spengler  v.  Snajpjp, 
5  Leigh.  478;  Fenno  v.  Sayne,  3  Ala.  458;  Gray  v.  Brown, 
22  Ala.  262;  Denniston  v.  Potts,  26  Miss.  13;  Campbell  v. 
Johnson,  4  Dana,  177;  Post  v.  Bank  of  Utica,  7  Hill, 
406,  per  "Wright;  Knights  v.  Putnam,  3  Pick.  187;  Mer- 
chants' Bank  v.  Edwards,  1  Barb.  271 ;  Cutter  v.  Robertson, 
14  S.  &  M.  18;  10  Wheat.  393;  et  mult.  al. 

Caton,  C.  J.  The  language  of  the  statute  is  so  express  and 
positive  that  it  leaves  no  room  for  the  courts  to  make  exceptions 
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to  it.  It  is  this:  "That  bo  corporation  shall  hereafter  interpose 
the  defense  of  usury  in  any  action."  And  this  is  all  there  is 
of  the  act,  except  that  the  second  section  defines  what  is  meant 
by  a  corporation,  in  the  broadest  possible  terms,  and  the  con- 
cluding section,  which  makes  the  act  take  effect  immediately. 
It  might  help  us  some  if  we  had  found  this  provision  in  the 
general  interest  law,  from  which  we  might  infer  a  design. to 
limit  it  to  cases  where  the  corporation  had  agreed  to  pay  usury. 
Here  is  an  isolated  provision  of  the  law  declaring  that  corpo- 
rations shall  not  make  the  defense  of  usury  in  any  action.  We 
must  hold  that  the  law  applies  to  this  action.  We  have  no 
warrant  for  saying  that  this  case  was  not  in  contemplation  of 
the  legislature,  and  therefore  should  be  excepted.  It  is  in- 
cluded in  the  law  which  the  courts,  must  enforce. 

The  next  is  a  question  of  variance.  The  mortgage  is  on  lots 
one,  two  and  three.  The  declaration  avers  that  the  defendant 
insured  the  mortgagee's  interest  under  the  mortgage  on  lots 
one  and  three.  The  declaration  does  not  profess  to  describe 
the  mortgage  for  the  purpose  of  identifying  it,  but  the  object 
was -to  identify  the  loss.  The  plaintiff  did  not  claim  for  a  loss 
on  lot  two.  Suppose  the  mortgage  had  also  been  upon  a  farm 
in  the  country,  would  it  have  been  necessary  to  set  that  out 
also?  The  mortgage  was  properly  admitted  in  evidence,  and 
so  was  the  testimony  of  Young  and  Buck,  for  the  purpose  of 
identifying  the  property  mortgaged  and  that  which  was  lost. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Vaughn  Williams,  Appellant,  v.    Daniel    Corbet, 

Appellee. 

APPEAL  FROM  PEORIA. 

An  original  undertaking  to  pay  for  cattle  is  not  within  the  statute  of  frauds; 

a  collateral  undertaking  would  be. 
It  is  not  error  for  the  Circuit  Court  to  strike  a  written  plea  from  the  files  of 

a  case,  appealed  from  a  decision  of  a  justice  of  the  peace. 
The  statute  of  frauds  is  presumed  to  have  been  pleaded  before  a  justice  of 

the  peace. 


APRIL  TERM,  1863.  263 

Williams  v.  Corbet. 

This  was  an  action  in  assumpsit,  commenced  before  a  justice 
of  the  peace  in  Peoria  county,  and  a  judgment  rendered  for  the 
defendant,  from  which  judgment  the  plaintiff  appealed  to  the 
County  Court  of  Peoria  county,  where  the  cause  was  tried,  and 
judgment  rendered  against  the  defendant  below  for  the  sum  of 
fifty  dollars  and  costs,  from  which  judgment  the  defendant 
appeals  to  this  court. 

Ingersoll  &  Wead,  for  Appellant. 

Johnson  &  Hopkins,  for  Appellee. 

Breese,  J.  "We  do  not  think  the  evidence  in  this  case  makes 
out  that  Williams,  the  appellant,  was  the  security  of  Caldwell, 
or  that  Caldwell  was  the  purchaser  of  the  cattle  of  appellee. 
He  received  them,  it  is  true,  and  drove  them  away,  but  the 
appellant's  undertaking  was  an  original  undertaking  to  pay  for 
them,  not  that  he  would  see  that  Caldwell  paid  for  them.  It 
was  only  on  this  promise  and  undertaking,  appellee  consented 
to  let  the  cattle  go.  It  is  therefore  not  a  collateral  under- 
taking, but  an  original  one.  Although  the  property  passed  from 
appellee  to  Caldwell,  the  consideration  passed  from  appel- 
lant to  appellee.  That  appellant  was  the  person  to  whom 
the  credit  was  given,  is  clear,  and  that  fact  makes  the  under- 
taking original  and  not  collateral,  and  therefore  not  within  the 
statute  of  frauds.  The  whole  was  one  single  bargain,  and  ap- 
pellant's promise  was  incorporated  into  the  contract  and  be- 
came an  essential  part  of  it.  It  is  not  at  all  like  a  case  where  the 
contract  is  executed,  and  the  promise  to  pay  made  after  the  debt 
was  created;  such  a  promise  in  such  a  case  must,  to  be  binding, 
be  in  writing.  That  would  be  a  promise  "to  answer  for  the 
debt,  default  or  miscarriage  of  another,"  and  within  the  statute. 
So  if  the  credit  be  not,  at  the  time  of  the  contract,  given  to  the 
promisor. 

The  facts  in  this  case  show  that  the  appellant  took  Caldwell's 
note  for  the  price  of  the  cattle  got  of  appellee.  He  has  been 
paid  for  them,  and  it  is  just  and  equitable  he  should  pay 
appellee  this  price. 

No  pleas  in  writing  are  had  before  a  justice  of  the  peace, 
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and  consequently  it  was  not  error  to  strike  a  written  plea,  filed 
in  his  court,  from  the  files.  In  a  justice's  court,  all  proceed- 
ings are  ore  terms,  and  the  statute  of  frauds  is  presumed  to  be 
pleaded,  if  necessary  to  the  defense.  Comstock  v.  Ward,  22 
111.  248. 

As  we  understand  the  case,  conversations  were  had  between 
all  the  parties,  about  appellant  becoming  surety  for  the  pay- 
ment of  the  cattle,  but  they  were  propositions  merely;  the 
final  contract  was,  that  Caldwell  should  take  the  cattle — that  he 
should  give  his  note  to  appellant  for  their  price,  and  appellant 
should  pay  appellee.  This  was  the  view  the  jury  took  of  it,  and 
although  the  testimony  may  be  somewhat  conflicting,  it  was 
their  province  to  reconcile  it.  The  weight  of  the  evidence 
certainly  is,  that  the  appellee  parted  with  his  cattle,  solely  on 
the  promise  of  appellant  and  on  his  credit.  A  suit  by  appellee 
against  Caldwell,  under  such  proof,  most  have  been  unsuc- 
cessful. 

We  think  the  instructions  given  by  the  court  were  substan- 
tially correct. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Egbert  Durham  et  al,  Plaintiffs  in  Error,  v.  Willtam 
W.  Heaton,  Defendant  in  Error. 

ERROR  TO  BUREAU. 

All  voidable  process  can  be  made  perfect  by  amendments;  void  process  can- 
not be.  An  execution,  though  issued  for  a  much  larger  sum  than  that  ex- 
pressed by  the  judgment,  can  be  amended  by  it,  and  parol  proof  by  the 
keeper  of  the  records  may  be  received  to  show  its  identity. 

A  purchaser  (other  than  the  iplaintiff)  at  a  sale  under  a  defective  execution, 
will  hold  the  property.  Such  an  execution  is  amendable  before  or  after  the 
safe. 

A  stranger  to  a  sale,  under  an  execution,  cannot  collaterally  question  the 
regularity  of  the  process. 

A  judgment  may  be  revived  in  the  name  of  an  administrator,  if  he  has  filed 
his  appointment  for  record,  and  execution  may  issue  in  his  name. 

The  lien  of  a  judgment  in  the  Supreme  Court,  is  coextensive  with  its  jurisdic- 
tion. The  lien  of  a  judgment  is  given  to  all  courts  of  record,  whether  of 
original  jurisdiction  or  not. 

The  lien  of  a  judgment  is  not  released  by  the  death  of  the  judgment  creditor. 
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This  was  an  action  of  ejectment  brought  by  Heaton  against 
Durham  and  Ellis.     Declaration  in  the  usual  form. 

The  land  in  controversy  is  the  east  half  of  the  south-east  half 
of  the  southwest  quarter  of  Section  34,  Township  18,  Range 
10  east  of  the  fourth  principal  meridian. 

Plea,  general  issue. 

Trial  by  the  court,  and  verdict  for  plaintiff : 

Bill  of  exceptions  shows  that  the  following  evidence  was 
offered  for  plaintiff. 

Certificate  of  the  register  of  the  land  office  at  Springfield, 
showing  that  Oliver  Lindley  purchased  the  land  in  controversy 
of  the  United  States  on  the  15th  day  of  July,  1835. 

Copy  of  deed  from  Oliver  Lindley,  and  Priscilla,  his  wife,  to 
John  Lindley,  for  the  same  land,  February  26,  1858.  The  de- 
fendants objected  to  the  reading  of  the  copy.  The  court  over- 
ruled objection,  and  defendant  excepted. 

Previous  to  reading  the  copy  of  the  deed,  plaintiff  read  his 
own  affidavit,  in  which  he  stated  that  the  original  deed  was 
lost,  as  he  was  informed  and  believed;  that  said  deed  was  not 
in  his  power  to  produce  on  trial;  that  said  John  Lindley  was, 
and  had  been  for  some  years,  a  resident  of  Knoxville,  in  the 
State  of  Iowa.  The  plaintiff  applied  by  letter,  and  was  in- 
formed by  him  that  said  deed  was  not  in  his  possession,  and 
had  been  accidentally  destroyed  by  fire  while  said  Lindley  re- 
sided in  Tazewell  county,  in  this  State. 

That  one  other  deed,  made  by  said  John  Lindley  to  one 
James  Barbour,  for  the  premises  in  controversy,  dated  June 
13,  1846,  was  a  material  part  of  his  testimony  in  the  case; 
that  said  deed  is  not  in  his  power  to  produce  on  this  trial. 
That  when  this  suit  was  commenced,  said  James  Barbour  was 
insane,  and  confined  in  the  asylum  in  Jacksonville;  that 
affiant  believes  he  is  still  confined  there;  that  Martin  P. 
Sweet,  of  Freeport,  is  a  conservator  of  said  Barbour;  that 
affiant  had  applied  to  him  for  deeds  aforesaid,  and  was  in- 
formed by  him  that  said  deeds  were  never  in  his  possession,  and 
he  had  never  seen  them — said  that  plaintiff  knew  of  no  other 
person  who  would  likely  have  possession  of  said  deeds,  and  he 
had  no  knowledge  where  they  are. 
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That  one  other  deed,  made  by  James  Barbour  to  Tracy 
Reeves,  dated  July  23,  1846,  for  the  premises  in  controversy, 
was  a  material  part  of  testimony  in  this  case;  that  said  Tracy 
Reeves  lived  in  said  Bureau  county;  that  plaintiff  called  upon 
said  Reeves  for  said  deed;  Reeves  informed  him  at  first  that; 
he  had  the  said  deed,  but  has  since  informed  plaintiff  that 
after  diligent  search  in  all  places  where  said  deed  would  be 
likely  to  be  found,  he  could  not  hnd  the  same,  and  that  said 
deed  was  lost;  that  plaintiff  himself  searched  the  desk  of 
said  Reeves,  where  he  was  informed  said  deed  would  be 
found,  among  various  packages  of  deeds  and  other  papers; 
could  not  find  said  deed,  and  verily  believes  the  same  to  be 
lost. 

Plaintiff  offered  in  evidence  a  certified  copy  of  the  record 
of  a  deed  from  John  Lindley,  dated  June  13,  1846,  for  the 
premises  in  controversy. 

The  plaintiff  offered  in  evidence  a  certified  copy  of  the  rec- 
ord of  the  deed  from  James  Barbour  to  Tracy  Reeves,  dated 
July  3,  1846,  for  the  premises  in  controversy. 

To  the  reading  of  which  deeds  the  defendants  objected,  the 
court  overruled  objection,  and  the  defendants  excepted. 

Plaintiff  then  read  in  evidence  a  deed  for  the  premises  in 
controversy,  from  Tracy  Reeves  to  himself,  dated  July  3,  1855. 

The  defendants  admitted  the  possession  of  the  land  in  con- 
troversy. 

Defendants  read  in  evidence  the  deposition  of  W.  A. 
Turney,  who  testified  that  he  was  clerk  of  the  Supreme 
Court  of  the  Second  Grand  Division ;  that  on  the  records  of 
the  old  Supreme  Court  of  this  State,  there  is  a  judgment  in 
favor  of  William  Dougherty  against  Oliver  Lindley  and  Irwin 
B.  Doolittle,  a  sworn  copy  of  which  was  attached  to  the  depo- 
sition, as  follows: 

"  At  a  Supreme  Court  of  the  State  of  Illinois,  begun  and 
held  at  Yandalia,  on  Monday,  the  11th  day  of  September, 
A.  D.  1837,  to  wit,  on  Saturday,  the  16th  day  of  December, 
the  following  judgment  was  entered  of  the  record:"  (Here 
follows  a  judgment  in  due  form,  in  favor  of  William  Dough- 
erty  against  Oliver  Lindley  and  Irwin  B.  Doolittle,    for  the 
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sum  of  $3,441.41,  damages  and  costs  in  that  court  as  well  as  in 
the  court  below,  which  copy  of  judgment  was  also  duly  certified 
by  the  clerk  of  said  court.) 

Said  witness  Turney  further  testified,  that  there  was  no  other 
judgment  on  the  records  of  said  Supreme  Court,  between  the 
same  parties. 

There  is  a  book  in  my  office,  called  an  execution  book, 
which  it  is  supposed  contains  a  record  of  all  the  executions 
issued  upon  judgments  rendered  by  the  old  Supreme  Court, 
and  a  minute  of  the  returns  made  upon  the  execution.  I  find 
from  said  book  that  several  executions  were  issued  upon  the 
judgment  aforesaid;  a  copy  of  said  record  is  attached,  marked 
B,  which  shows  execution  issued  on  the  foregoing  judgment, 
December  26, 1837,  with  the  following  return:  "  Received  on 
the  within  execution  $200,  March  31,  1838.  Returned,  no 
property  found,  of  which  the  money  can  be  made.  March  26, 
1838." 

He  also  testified,  that  he  had  made  diligent  search  for  the 
execution,  which  appears  by  the  execution  book  to  have  been 
issued  on  the  26th  December,  1837,  and  cannot  find  the  same 
in  his  office:  believes  it  to  be  lost.  There  appears  on  page 
372  of  record,  book  G,  of  the  record  of  said  Supreme  Court, 
letters  of  administration,  of  which  exhibit  C,  hereto  attached,  is 
a  copy. 

Exhibit  C  shows  letters  of  administration  upon  the  estate  of 
William  Dougherty,  who  died  intestate  March  15,  1840,  to 
Thomas  Lewis,  public  administrator,  granted  by  James  Adams 
probate  justice  of  the  peace,  of  Sangamon  county,  of  the  State 
of  Illinois,  August  23,  1842. 

Said  witness  further  testified,  that  exhibit  D,  attached  to  his 
deposition,  is  a  copy  of  the  order  of  said  court  immediately 
preceding,  and  exhibit  E  is  a  copy  of  the  entry  immediately 
following  the  record  of  the  letters  of  administration  aforesaid. 
Exhibit  D  is  as  follows:  "  Ordered,  that  all  causes  heard  and 
not  decided,  being  continued  under  advisement,  and  that  all 
other  causes,  motions  and  matters  not  otherwise  disposed  of,  be 
continued  until  the  next  term  of  this  court." 

Exhibit  E  is  as  follows:     "Monday,  12th  December,  1842, 
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at  a  Supreme  Court  begun  and  held  at  Springfield,  on  Monday, 
the  12th  day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-four.  Present,  the  Hon.  William 
Wilson,  Chief  Justice;  Thomas  C.  Brown,  Sidney  Breese, 
Walter  B.  Scates,  Samuel  H.  Treat,  Stephen  A.  Douglas,  John 
D.  Caton." 

Said  witness  further  testified  as  follows:  There  is  an  execu- 
tion with  returns  on  and  attached  to  it  on  file  in  my  office,  of 
which  exhibit  marked  F,  hereto  attached,  is  a  copy. 

Exhibit  F  is  a  copy  of  an  execution  issued  by  E.  Peck,  clerk 
of  the  Supreme  Court  of  the  State  of  Illinois,  on  the  8th  day  of 
July,  1843,  in  favor  of  Thomas  Lewis,  administrator  of  William 
Dougherty,  deceased,  and  against  Oliver  Lindley  and  Irwin  B. 
Doolittle,  for  the  sum  of  $4,113.56  damages,  .  $14.18f  costs,  in 
the  Circuit  Court  of  Tazewell  county,  and  $10.07  costs  in  said 
Supreme  Court,  on  which  is  the  following  return: 

"  Received  this  writ  at  3  o'clock,  P.  M.,  July  29,  1843. 

"  There  is  paid  on  this  execution  by  the  purchase  of  property, 
the  sum  of  $1,575,  as  per  sheriff's  return  attached  to  this  writ; 
$20  is  applied  in  part  pay  as  sheriff 's  fee,  the  remainder,  $1,555 
is  applied  on  the  execution. 

WILLIAM  B.  DOOLITTLE." 

Attached  to  said  execution  is  a  levy,  by  Stephen  Smith, 
upon  certain  real  estate,  including  the  premises  in  controversy, 
as  the  property  of  Oliver  Lindley;  the  appointment  of  Rich- 
ard C.  Masters,  James  G.  Forestal  and  Robert  C.  Masters,  as 
appraisers.  On  {he  oath  of  the  appraisers,  and  the  valuation 
of  property  by  them,  the  south-west  quarter  of  Section  34 
aforesaid,  was  appraised  at  $350.  Said  return  further  shows  a 
proper  advertisement  of  said  land,  and  a  sale  of  the  same,  on 
the  26th  day  of  August,  1843,  by  said  sheriff.  The  said  south- 
west quarter  of  Section  34  was  sold  to  said  William  B.  Doolittle, 
for  $300. 

Said  witness  further  testified,  that  he  had  diligently  exam- 
ined the  records  in  his  office,  and  could  find  no  other  judgment 
in  favor  of  William  Dougherty,  or  Thomas  Lewis,  adminis- 
trator of  William  Dougherty,  and  against  Oliver  Lindley  and 
Irwin   B.   Doolittle,  than   the  one  above  stated;   and   that   it 
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there   had   been  any  such  judgment,  he  thinks,  from  his    re- 
searches among  the  records,  that  he  should  have  found  it. 

Defendants  read  in  evidence,  without  objection,  a  deed  from 
Stephen  Smith,  sheriff  of  Bureau  county,  Illinois,  to  William 
B.  Doolittle,  for  the  premises  aforesaid,  reciting  the  execution 
and  sale  aforesaid.  Defendants  read  in  evidence  a  certificate 
of  William  A.  Turney,  clerk  of  the  Supreme  Court  of  the 
State  of  Illinois,  for  the  Second  Grand  Division,  under  the 
seal  of  said  court,  in  which  he  certifies  that  he  had  examined 
the  records  of  said  court,  and  that  it  appears  from  record  book 
E,  which  contains  the  orders,  opinions  and  judgments  of  said 
court,  that  said  court  commenced  a  session  at  Vandalia,  on 
Monday,  December  16,  1837.  The  record  does  not  show  any 
order  of  adjournment  at  that  term,  but  the  last  order  entered  at 
that  term  is  of  the  date  of  Monday,  December  25,  1837,  on 
page  61  of  said  record,  and  is  a  general  order  of  continuance 
for  all  cases  undisposed  of;  and  the  next  order  was  on  page  78 
of  said  record  book  E,  and  is  the  order  showing  the  commence- 
ment of  June  term,  1838. 

B.  C.  Cook,  for  Plaintiffs  in  Error. 

The  judgment  in  the  Supreme  Court  was  a  lien  upon  the 
property.  3  Barbour,  36;  10  Paige,  325;  1  Barbour,  571; 
G  Paige,  547;  1  Scates,  183;  2  Dallas,  158;  1  Carter,  206. 

The  plaintiff  could  not  in  this  action  take  any  advantage  of 
the  variance  between  the  judgment  and  execution.  The  exe- 
cution could  not  be  attacked  collaterally.  5  Johns.  100;  17 
111.  156;  4  Wend.  462,385;  8  Wend.  676;  5  Cowan,  529;  2 
Gilm.  166;  2  Term,  737;  1  Wills.  255;  2  Sand.  46,  n.  6— page 
3,  n.  2. 

E.  ~N.  Powell,  on  same  side,  cited,  5  Johns.  100;  4  Wend. 
462;  1  Cowen,  309;  4  Wend.  478;  2  Gilm.  166;  4  Scam.  371; 
17  111.154;  2  Porter's  Ind.  252,309;  2  Barbour,  36;  10  Paige, 
325;  1  Barbour,  571;  5  Peters  Cond.  502;  1  Gilm.  644;  2 
Gilm.  118;  6  Paige,  457. 

Leland  &  Blanch ard,  for  Appellee. 

If  a  judgment  of  the  Supreme  Court  was  a  lien  throughout 
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the  State,  the  lien  of  the  plaintiff  died,  when,  by  reason  of  the 
death  of  the  judgment  creditor  Dougherty,  the  judgment  died. 
Purple's  Eeal  Estate  Stat.  328,  329,  338;  13  Ala.  167;  15  111. 
337. 

The  act  of  February  9,  1841,  was  not  retrospective.  The 
whole  act  applies  to  future  not  past  judgments.  2  Scam.  499 ; 
1  Scam.  345;  7  Iredell,  59;  2  Hill,  239. 

The  execution  was  not  supported  by  the  judgment,  but  was 
materially  variant  from  it  and  void;  neither  the  judgment  nor 
execution  is  the  one  recited  in  the  sheriff's  deed.  13  la.  251; 
8  Iredell,  221;  7  Conn.  6;  2  Conn.  862;  1  Dev.  &  Bat.  586; 
Hanlin,  330. 

It  was  not  competent  to  prove  by  parol  evidence  aliunde 
that  the  execution  was  issued  on  the  judgment.  It  should 
appear  on  inspection  to  be  the  same  substantially.  2  Conn. 
462. 

Breese,  J.  The  solution  of  the  question  presented  by  this 
record,  depends  entirely  upon  the  validity  of  the  execution 
under  which  the  land  was  sold,  and  which  issued  out  of  the 
Supreme  Court,  in  favor  of  Lewis,  Adm'r,  against  Lindley 
and  Doolittle.  If  that  execution  was  not  void,  then  the  title 
of  appellants  to  the  premises  in  controversy,  was  clearly  made 
out. 

The  appellee  insists  that  the  execution  is  void,  it  being 
materially  variant  from  the  judgment;  and  that  it  was  not 
competent  to  prove  by  parol,  that  the  execution  did  in  fact 
issue  upon  the  judgment.  That  should  appear  from  inspec- 
tion. 

The  fact  of  variance  is  conceded.  The  judgment  was 
recovered  December  16,  1837,  in  favor  of  William  Dougherty, 
against  Oliver  Lindley  and  Irwin  B.  Doolittle,  in  the  Supreme 
Court  of  this  State,  for  the  sum  of  three  thousand  four  hun- 
dred and  forty-one  dollars  and  forty-one  cents.  On  this  judg- 
ment an  execution  issued  December  26,  1837,  and  duly 
returned  in  part  satisfied,  as  appears  by  the  deposition  of  Wil- 
liam A.  Turney,  Esq.,  clerk  of  the  Supreme  Court,  and  hav- 
ing custody  of  the  records  and  tiles  of  the  court  in  which  the 
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judgment  was  rendered.  This  deposition  proves,  also,  the  loss 
of  this  execution.  Sometime  in  1839,  the  judgment  being 
unsatisfied,  the  judgment  creditor  died,  and  an  administrator  on 
his  estate  was  duly  appointed  by  the  proper  court,  who,  in  1841 
or  1842,  caused  to  be  recorded  in  the  Supreme  Court,  his  let- 
ters of  administration,  and  afterwards,  on  the  8th  day  of  July, 
18-13,  caused  an  execution  to  be  issued  out  of  said  court,  upon 
this  judgment  in  the  name  of  the  administrator,  and  directed 
the  same  to  the  sheriff  of  Bureau  county  to  execute.  The 
sheriff  of  Bureau  county  duly  levied  the  writ  upon  the  land 
in  controversy,  and  sold  the  same  according  to  law,  and  execu- 
ted a  deed  to  the  purchaser,  through  whom,  it  is  not  denied, 
the  title  is  clear  to  the  appellant.  Here  comes  in  the  objection. 
The  execution  under  which  the  levy  and  sale  was  made,  recites 
a  judgment  against  Lindley  and  Doolittle,  for  the  sum  of  four 
thousand  one  hundred  and  thirteen  dollars  and  fifty-six  cents, 
fourteen  dollars  and  eighteen  and  three-fourths*  cents  costs  in 
the  Circuit  Court  of  Tazewell  county,  and  ten  dollars  and  seven 
cents  costs  in  the  Supreme  Court.  A  vast  discrepancy  between 
this  amount,  and  the  amount  of  the  judgment  as  rendered, 
even  with  interest  added.  Now  the  question  comes  up. 
Can  a  stranger  to  the  judgment  and  execution  and  to  all  the 
proceedings  under  it,  take  advantage  of  this  variance  in  a  col- 
lateral proceeding? 

This  involves  the  question,  Is  such  an  execution,  so  variant 
as  it  is  from  the  judgment,  void,  or  voidable  only?  One  prop- 
osition includes  the  other.  A  void  writ  has  no  vitality,  and 
nothing  exists  by  which  it  can  be  amended — the  breath  of  life 
cannot  be  infused  into  it,  and  it  is  a  nullity.  Not  so  with  a 
writ  voidable  only.  Such  a  writ,  if  a  summons,  can  be 
amended  by  the  precipe— if  a  fi.  fa.,  by  the  judgment,  and  all 
acts  done  under  it,  are  valid  and  binding,  until  set  aside.  All 
voidable  process  can  be  made  perfect,  by  proper  amendments — 
void  process  cannot  be.  An  instance  of  the  first  kind  is  seen 
in  this  execution,  the  other  kind  will  be  seen  in  a  writ  issued 
by  a  court  or  magistrate  not  having  jurisdiction  of  the  subject? 
or  of  a  writ  from  a  court  of  record  without  a  seal,  or  where  there 
was  no  judgment.  It  is  impossible  to  amend  such  writs,  they 
being  void  in  the  inception. 
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The  defendant  however  insists,  that  the  variance  is  so  great 
as  to  compel  the  inference  it  did  not  issue  on  the  judgment 
recovered,  and  that  parol  proof  cannot  be  received  to  show  its 
identity.  He  insists  that  the  records  of  a  court  must  prove 
themselves.  As  a  general  principle  this  is  true,  but  where  it 
is  shown  to  the  court  by  the  keeper  of  the  records  of  a  court, 
that  there  is  no  other  judgment  on  those  records  than  the  one 
in  question,  the  proof  is  as  complete  as  if  the  records  were 
present  to  be  inspected.  The  fact  is  so,  or  it  is  not  so,  and 
that  is  to  be  determined  by  the  records,  either  by  inspection 
or  by  the  sworn  testimony  of  the  keeper,  who  has  carefully 
examined  and  searched  them,  with  a  view  to  establishing  the 
fact. 

Can  this  party  take  advantage  of  this  objection,  he  being  a 
stranger  to  the  proceedings?  If  it  was  raised  by  the  debtor 
himself,  a  different  question  would  be  presented,  but  even  as 
regards  him,,  the  execution  would  not  be  void,  and  a  party, 
not  the  plaintiff  in  the  writ,  purchasing  the  land  under  the 
sale  made  under  the  writ,  would  hold  the  land.  The  process 
would  stand  good  until  avoided  in  a  proper  manner.  The 
defect  in  it  cannot  be  taken  advantage  of  by  any  one  in  a 
collateral  action;  its  validity  was  not  affected  by  the  variance; 
it  was  amendable  at  any  time  as  well  after  as  before  the  sale. 
Jackson  v.  Anderson,  4  Wend.  478.  So  in  Philips  v.  Coffee, 
17  111.  154,  this  court  held  that  a  purchaser  at  a  sheriff's 
sale,  who  is  not  a  party  to  the  proceedings,  having  a  good 
deed,  will  not  be  defeated  in  his  title  by  any  defect  or  irregu- 
larity; he  relies  upon  the  judgment,  levy  and  deed;  all  other 
questions  are  between  the  parties  to  the  judgment  and  the 
officer.  A  stranger  to  the  proceedings  cannot  question  them 
collaterally.  Swiggart  et  al.  v.  Uarber,  4  Scam.  364;  Biggs 
v.  Cook,  4  Gilm.  336.  Whilst  no  one  is  bound  by  acts  done 
under  void  process,  those  are  binding  which  are  done  under 
erroneous  or  voidable  process,  and  cannot  be  sue.  essfully 
assailed  except  by  a  direct  proceeding  to  set  them  aside,  not  by 
"  a  side-wind." 

The  defendant,  however,  contends  that  the  execution  on 
which  the   sale  was    made,  was  never    regularly  issued   from 
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the  Supreme  Court,  for  the  reason  that  the  judgment  was 
never  revived  in  that  court,  in  favor  of  the  administrator, 
and  that  his  letters  of  administration  were  never  recorded  in 
the  Supreme  Court.  Previous  to  the  act  of  1840,  concerning 
judgments  and  executions,  the  only  mode  by  which  a  judg- 
ment could  be  revived  at  law,  against  a  deceased  debtor,  was 
by  scire  facias,  a  mode  attended  with  great  delay  and  ex- 
pense. 

The  act  of  1840,  sec.  40,  is  as  follows: .  "  The  collections  of 
the  judgments  of  courts  of  record  shall  not  be  delayed  or 
hindered  by  the  death  of  the  plaintiff  or  person  in  whose 
name  the  judgment  shall  exist,  but  the  executors  or  adminis- 
trators, as  the  case  may  be,  may  cause  the  letters  testamentary 
or  of  administration  to  be  recorded  in  the  court  in  which  the 
judgment  exists,  after  which  execution  may  issue  and  pro- 
ceedings be  had  thereon  in  the  name  of  the  executor  or  ad- 
ministrator as  such,  in  the  same  manner  that  could  or  might 
be  done  or  had  if  the  judgment  exists  and  remains  in  the 
name  and  favor  of  the  executor  or  administrator,  in  his,  her  or 
their  capacity  as  such  executor  or  administrator."  ( Spates' 
Comp.  610.) 

The  clerk  of  the  Supreme  Court  testified,  that  the  record 
of  his  court  showed  that  letters  of  administration  upon  the 
estate  of  William  Dougherty,  who  died  intestate  March  15, 
1840,  were  granted  to  Thomas  Lewis,  public  administrator, 
by  James  Adams,  probate  justice  of  the  peace,  of  Sanga- 
mon county,  of  the  State  of  Illinois,  August  23,  1842.  This, 
the  clerk  states,  is  duly  entered  upon  the  records  of  the'  court, 
and  makes  an  exhibit  of  such  entry.  Tin's,  it  is  insisted,  is 
not  a  compliance  with  the  statute — that,  requiring  that  the  let- 
ters should  be  recorded  in  the  court.  The  language  of  the 
statute  is,  the  administrator  shall  "cause  them  to  be  .re- 
corded," not  that  they  shall  have  no  operation  until  they  are 
actually  recorded.  All  that  the  administrator  could  do, 
would  be  to  bring  his  letters  into  court,  that  the  court  may 
see  he  was  no  pretender,  but  possessed  the  character  he 
claimed.  It  was  the  business  of  the  clerk  to  record  them, 
and  if  he  failed  to  do  it,  the  administrator  should  not  suffer  or 
Yol.  XXVIII. —  18 
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be  put  in  peril.  He  presented  to  the  court  his  letters  of  ad- 
ministration duly  granted,  the  effect  of  which  should  be,  as  the 
statute  contemplated,  to  revive  the  judgment  in  his  name,  with 
power  to  issue  an  execution  in  his  name. 

The  execution  was  properly  issued  in  the  name  of  the  ad- 
ministrator. But  it  is  objected,  that  it  does  not  recite,  the  exe- 
cution was  on  a  judgment  obtained  by  "William  Dougherty 
against  Lindley  and  Doolittle,  but  as  a  judgment  recorded  by 
Thomas  Lewis,  administrator  of  William  Dougherty,  and  is  in 
that  respect,  not  identical  with  the  judgment  actually  rendered 
in  1837.  The  execution  would  have  been  more  formal  and  pre- 
cise, if  there  had  been  an  additional  recital  in  it,  to  this  effect: 
which  William  Dougherty  in  his  lifetime  recovered,  etc.,  and 
which  judgment  has  been  revived  in  the  name  of  Thomas 
Lewis,  administrator,  etc.  But  it  is,  as  it  reads,  a  literal 
compliance  with  section  forty.  Execution  is  to  issue  and  pro- 
ceedings be  carried  on  after  recovering  the  letters,  in  the 
name  of  the  administrator.  This,  too,  is  an  objection  made  by 
a  stranger  to  the  proceedings,  and  if  valid,  could  not  prevail  in 
his  behalf. 

It  is  also  insisted  by  the  defendant,  that  the  lien  of  this  judg- 
ment rendered  in  1837,  did  not  reach  beyond  the  county  where 
the  judgment  was  rendered,  and  could  not  be  effectual  in  an- 
other county,  certainly  not,  without  levy  and  notice  of  record 
in  the  county  where  the  lands  were  situate,  or  against  a  bona 
fide  purchaser,  whose  deed  was  recorded  prior  to  the  levy.  He 
further  contends  that  our  statute  does  not  make,  and  did  not 
intend  to  make,  judgments  of  any  court,  except  courts  of  origi- 
nal jurisdiction,  liens  upon  real  or  other  estate.  Section  1,  of 
chap.  57,  title  "Judgments  and  Executions,"  provides,  that  all 
and  singular  the  goods  and  chattels,  lands,  etc.,  of  every  person 
against  whom  a  judgment  has  been  or  shall  be  obtained  in  any 
court  of  record,  either  at  law  or  in  equity,  for  any  debt,  etc., 
shall  be  liable  to  be  sold  upon  execution,  etc. ;  and  the  said 
judgments  shall  be  a  lien  on  such  lands,  etc.,  from  the  last  day 
of  the  term  of  the  court  in  which  the  same  may  be  rendered, 
for  the  period  of  seven  years:  Provided,  that  execution  be 
issued  at  any  time  within  one  year  on  such  judgments,  etc. 
(  Scates'  Comp.  G02,  603.) 
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We  perceive  no  restriction  to  judgments  of  courts  of  origi- 
nal jurisdiction,  but  it  is  general  to  any  and  all  courts  of 
record,  and  we  see  no  reason  for  such  restriction. 

At  the  common  law  a  judgment  created  no  lien  upon  the 
lands  of  a  defendant.  The  land  was  made  liable  to  satisfy  the 
judgment  under  an  elegit,  a  writ  given  by  the  statute  of  West- 
minster, 2.  13  Edw.  I,  ch.  18,  and  this,  it  has  been  held  by  the 
courts  of  England,  gave  a  lien  on  the  lands  of  the  judgment 
debtor. 

It  has  been  the  policy  of  our  law,  from  our  earliest  history,  to 
subject  real  estate  to  the  payment  of  debts,  and  our  present 
statute  which  we  have  cited,  is  nothing  more  than  a  copy  of  the 
law  which  was  in  force  when  this  State  formed  a  part  of  the 
territory  north-west  of  the  river  Ohio,  and  subsequently  a  part 
of  the  territory  of  Indiana,  differing,  however,  in  this,  that  our 
present  statute  limits  the  lien  to  seven  years. 

It  gives  a  lien  upon  all  the  lands  of  a  defendant,  on  all  judg- 
ments rendered  in  a  court  of  record. 

This  provision  is  very  sweeping  and  extensive,  and  does  not 
in  terms  restrict  the  lien  of  a  judgment  in  the  Circuit  Courts, 
to  the  lands  lying  within  the  county  in  which  the  court  is  held, 
and  has  been  so  restricted,  only  by  the  judicial  decision,  to  such 
county.  Banvard  et  al.  v.  Morrison  et  al.,  1  Scam.  235.  The 
limits  of  the  State,  in  the  exercise  of  the  jurisdiction  of  the 
Supreme  Court,  is  as  the  limits  of  a  county  to  a  Circuit  Court; 
consequently,  if  the  lien  of  a  judgment  is  limited  to  the  county 
in  which  the  court  exercises  its  jurisdiction,  so  must  the  lien  of 
a  judgment  rendered  by  the  Supreme  Court  extend  throughout 
the  State,  since  to  that  extent  could  its  jurisdiction  be  exercised 
when  this  judgment  was  rendered. 

Was  it  not  for  the  decision  above  cited,  one  member  of  the 
court  would  be  inclined  to  hold  the  true  test  and  principle  to 
be,  that  the  lien  of  a  judgment  should  extend  to  all  the  lands 
of  the  debtor  which  can  be  reached  by  an  execution  issuing 
out  of  the  court  where  the  judgment  is  rendered.  The  juris- 
diction of  the  Circuit  Courts  to  enforce  their  judgments,  ex- 
tends throughout  the  State,  as  an  execution  can  be  issued  to  any 
county  in  the  State.  The  lien,  then,  should  be  co-extensive 
with  the  jurisdiction.     And  from  this  no  injury  could  result, 
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the  judgment  creditor  being  required  to  file  his  lien  in  the  dis- 
tant county.  Tlie  Supreme  Court  having  jurisdiction  co-ex- 
tensive with  the  limits  of  the  State,  its  judgments  must  create  a 
lien  to  the  same  extent. 

The  defendant  argues  against  this,  that  great  injustice  might 
be  done,  by  extending  the  lien  of  such  judgments,  as  no  record 
notice  of  them  is  required  to  be  made  in  the  counties  where 
such  lands  may  be  subject  to  them.  This  can  be  provided 
against  by  the  legislature.  We  can  only  determine  what  the 
law  is,  on  a  given  state  of  case.  It  seems  a  necessary  regula- 
tion that  judgments  of  the  Supreme  Courts,  to  create  a  lien  on 
lands  in  every  county  in  the  State,  should  be  docketed  in  the 
office  of  the  clerk  of  the  Circuit  Court  of  such  county,  which 
would  operate  as  notice.  In  this  case,  the  law  did  not  require 
it,  and  no  one  has  a  right  to  complain,  that  the  parties  in- 
terested in  recovering  this  judgment,  took  the  proper  steps  to 
enforce  it  against  property  bound  for  its  payment,  although 
sold  to  a  subsequent  purchaser  previous  to  the  issuing 
of  the  execution.  The  judgment  was  notice  of  itself — the 
law  implies  notice  to  all  subsequent  incumbrancers  and  pur- 
chasers. 

The  defendant  further  argues,  that  the  lien  was  released,  if  it 
ever  existed,  by  the  death  of  the  judgment  creditor.  The 
statute  is  different.  The  forty-first  section  of  the  act  we  have 
referred  to,  provides  that  "  The  lien  created  by  law,  on  property, 
shall  not  abate  or  cease  by  reason  of  the  death  of  any  plaintiff 
or  plaintiffs ;  but  the  same  shall  survive  in  favor  of  the  executor 
or  administrator  of  the  testator  or  intestate,  whose  duty  it  shall 
be  to  have  the  judgment  enforced  as  aforesaid."  (Scates' 
Comp.  610.) 

We  perceive  no  defect  in  the  title  set  up  by  the  plaintiff  in 
error,  and  the  issue  should  have  been  found  for  him  upon  the 
facts.  The  Circuit  Court  having  entertained  a  different  view, 
its  judgment  must  be  reversed,  and  anew  trial  had. 

Judgment  reversed. 
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Anthony  H.  Shaver,  Appellant,  v.  Levi  Woodward, 
and  Jacob  P.  Shaver,  Appellees. 

APPEAL    FROM    OGLE. 

A  deed  though  absolute  on  its  face,  may  be  only  a  mortgage;  this  fact  may  be 
established  by  parol  testimony;  and  a  subsequent  purchaser,  with  a  knowl- 
edge of  the  transaction  cannot  obtain  an  absolute  title  by  conveyance  from 
the  mortgagee,  so  as  to  prevent  redemption  by  the  mortgagor. 

This  bill  was  filed  in  the  Ogle  Circuit  Court  by  appellant 
against  appellees. 

Bill  states,  that  complainant  borrowed  of  Jacob  P.  Shaver, 
who  is  his  father,  and  resides  in  the  State  of  New  York, 
$444.50,  and  to  secure  the  payment,  gave  said  Jacob  P. 
Shaver  a  mortgage  on  fractions  one  and  two  of  the  north-east 
quarter  of  Section  3,  Township  73,  Pange  7  east  of  the  4th  prin- 
cipal meridian. 

August,  1853,  complainant  borrowed  of  said  Jacob  P. 
Shaver  a  sum  sufficient  to  make  the  whole  amount  $950,  and 
agreed  to  give  said  Jacob  P.  Shaver  a  deed  of  fraction  Ho.  2, 
and  west  half  of  fraction  No.  3,  and  also  a  lot  of  timber  land  in 
Elkhorn  Grove,  being  the  most  easterly  of  two  tracts  that  said 
complainant  owned  in  said  grove. 

Said  conveyance  was  not  then  executed,  because  it  was  then 
inconvenient  to  make  the  same,  but  it  was  agreed  such  convey- 
ance should  be  executed,  and  should  operate  only  as  a  mortgage 
to  secure  the  payment  of  said  $950,  and  also  $50  left  by  said 
Jacob  P.  Shaver  with  complainant,  to  be  expended  on  said 
premises;  that  said  complainant  should  have  the  right  to 
redeem  said  premises  upon  repaying  the  said  sum  of  $1,000, 
and  seven  per  cent,  interest.  This  right  of  redemption  was 
subject  to  one  condition,  which  was  that,  on  the  return  of  the 
said  Jacob  P.  Shaver  to  his  residence  in  New  York,  if  one  of 
his  other  sons  should  desire  to  remove  West,  the  land  should  be 
deeded  to  such  son,  who  was,  in  such  case,  to  enter  upon  and 
improve  such  land,  which  would  have  been  a  benefit  to  the 
adjoining  lands  of  complainant. 

On  the   return  of  said  Jacob  P.  Shaver,  none  of  his  sons 
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were  willing  to  remove  West,  and  the  conveyance  became  a 
simple  mortgage  for  the  payment  of  one  thousand  dollars  and 
interest.  On  the  30th  September,  1853,  complainant  exe- 
cuted a  conveyance  of  the  aforesaid  land,  except  the  timber 
land,  and  sent  the  same  to  the  said  Jacob  P.  Shaver.  The 
timber  land  was  not  included,  because  it  was  impossible  to 
give  an  accurate  description  of  it.  The  land  conveyed  was 
worth  $1,500. 

Defendant  Woodward  resided  near  complainant,  and  had 
been  a  member  of  complainant's  family,  and  was  originally  in 
the  neighborhood  in  New  York,  where  Jacob  P.  Shaver  resided, 
and  well  knew  the  right  that  complainant  had  in  the  premises 
and  the  bargain  between  him  and  Jacob  P.  Shaver,  and  had 
frequently  applied  to  complainant  to  buy  the  land,  and  had 
offered  him  $1,300  for  the  same,  and  failing  to  buy  the  land 
of  the  complainant,  went  to  the  residence  of  the  said  Jacob  P. 
Shaver,  in  ~Ne\v  York,  and  falsely  and  fraudulently  represented 
to  the  said  Jacob  P.  Shaver,  that  he  had  agreed  with  complain- 
ant, that  he,  the  said  Woodward,  might  have  said  premises,  and 
that  he  was  to  pay  said  Jacob  P.  Shaver  $1,000,  and  arrange 
the  residue  with  complainant. 

Jacob  P.  Shaver  refused  tomake  said  conveyance  without 
an  order  in  writing  from  said  complainant.  But  Woodward 
assured  him  that  he  left  in  a  great  hurry  and  had  no  time  to 
procure  such  order;  that  the  bargain  was  all  consummated 
between  said  complainant  and  said  Woodward,  and  that  much 
time  and  expense  would  be  saved  if  the  said  Jacob  P.  Shaver 
would  receive  a  thousand  dollars  and  make  the  conveyance. 
All  of  which  representations  were  false  and  fraudulent.  Said 
Jacob  P.  Shaver  relied  on  said  representations,  and  did  con- 
vey said  land  to  said  Woodward,  and  did  receive  the  one 
thousand  dollars  from  him. 

Prayer  that  the  deed  from  Jacob  P.  Shaver  be  set  aside. 

Amendment  to  bill  filed  to  cure  a  mistake  in  the  deed  to 
Jacob  P.  Shaver  in  a  description  of  the  land. 

The  same  error  was  continued  in  the  deed  from  Jacob  P. 
Shaver  to  Woodward. 

Complainant  offers   to    pay  Woodward  the  sum  of  $1,000 
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and  interest,  and  prays  that  Woodward  may  l)e  required  to 
convey  the  premises,  so  far  as  they  were  correctly  described, 
to  him. 

The  answer  of  Jacob  P.  Shaver  admits  the  statements  of 
the  bill  to  be  true. 

The  answer  of  Woodward  admits  that  Jacob  P.  Shaver  is 
the  father  of  complainant,  and  says  he  has  no  knowledge  of 
complainant  borrowing  money  of  said  Jacob  P.  Shaver;  denies 
plainant;  denies  that  the  conveyance  from  complainant  to 
that  the  sum  of  $950  was  loaned  by  Jacob  P.  Shaver  to  corn- 
Jacob  P.  Shaver  was  intended  to  operate  as  a  mortgage. 

Admits  the  conveyance  from  complainant  to  Jacob  P. 
Shaver.  Denies  that  he  ever  had  any  knowledge  that  said 
conveyance  was  intended  as  an  absolute  conveyance;  that  he 
paid  Jacob  P.  Shaver  $1,000  in  full  payment  for  the  land; 
admits  the  mistake  in  the  deeds,  in  the  description  of  the  land; 
offers  to  have  the  same  corrected;  denies  that  he  made  any  rep- 
resentations to  the  said  Jacob  P.  Shaver,  as  charged  in  the  bill, 
or  that  he  offered  to  buy  the  land  of  complainant,  as  charged; 
denies  that  the  lands  were  worth  fifteen,  hundred  dollars;  says 
that  they  were  worth  but  a  thousand. 

There  was  a  replication  filed. 

The  proofs  sustained  the  allegations  in  the  bill. 

Case  heard,  and  bill  dismissed,  at  complainant's  costs. 

The  complainant  below  prayed  this  appeal. 

Glover,  Cook  &  Campbell,  for  Appellant. 
Leland  &  Blanchard,  for  Appellees. 

Bueese,  J.  We  think  the  proof  in  the  record  abundantly 
establishes  the  fact,  that  the  deed  from  appellant  to  his  father, 
Jacob  P.  Shaver,  was  a  security  for  money  loaned  merely,  and 
though  absolute  on  its  face,  was  in  fact  but  a  mortgage;  and 
this  may  be  established  by  parol  proof. 

Such  has  been  the  ruling  of  this  court  for  a  number  of  years, 
and  it  is  now  too  late  to  combat  it.  T'dsoii  v.  Moulton  et  al.9 
23  111.  648,  and  cases  there  cited. 

That  Woodward  had  notice  of  this  fact,  that  the  deed  to 
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Jacob  was  intended  as  a  mortgage  only,  is  satisfactorily  shown 
by  the  testimony  in  the  cause,  and  with  this  knowledge  he,  in 
a  fraudulent  manner,  attempted  to  get  the  absolute  title  to  the 
land,  through  a  conveyance  from  the  mortgagee,  and  then 
deny  to  the  complainant  any  right  in  him  to  redeem  the 
estate. 

From  the  evidence,  we  are  constrained  to  believe  Woodward 
acted  fraudulently  in  making  the  purchase,  and  misrepresented 
the  facts  to  the  father,  to  induce  him  to  sell  the  land  to  him. 

The  reason  operating  with  the  Shavers  why  the  deed  should 
be  absolute  on  its  face,  is  quite  satisfactory.  Both  father  and 
son  desired  another  son  should  come  out  West  and  settle  on 
this  land;  so  it  was  agreed,  if  either  of  his  sons  should  be  wil- 
ling to  go  upon  the  land  and  live  on  it,  he  might  pay  the  father 
the  money  loaned,  and  the  father  would  convey  it  to  him.  If, 
however,  neither  of  his  sons  would  come  out  and  settle  upon 
the  land,  then  the  deed  was  to  be  considered  simply  as  a  se- 
curity for  the  money  advanced  by  the  father,  and  complainant 
should  have  the  right  to  redeem. 

A  parallel  case  to  this  is  to  be  found  in  26  111.  158,  Dement 
et  al,  v.  Bonliam. 

The  decree  is  reversed  and  the  cause  remanded,  with  instruc- 
tion to  set  aside  the  deed  from  Jacob  P.  Shaver  to  Woodward, 
and  cancel  the  same,  on  complainant  paying  to  said  Woodward 
one  thousand  dollars  and  interest,  at  six  per  cent,  per  annum, 
from  May  15,  1854,  until  the  day  said  sum  shall  be  paid,  from 
which  payment  the  said  deed  shall  be  canceled  and  held  for 
nought. 


Decree  reversed. 


Nathan   Applebee,   Plaintiff  in   Error,  v.    Moses 
Bumery,  Defendant  in  Error. 

ERROR  TO  LASALLE. 

An  action  will  lie  for  deceit  and  warranty  in  the  sale  of  a  horse  ;  no  matter 
what  the  consideration  to  be  paid  was,  or  whether  it  was  paid  down  or  not. 

Tins  was  an  action  on  the  case,  brought  by  the  plaintiff  in 
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error  against  the  defendant  in  error,  in  the  LaSalle  Circuit 
Court.  There  was  a  trial  by  jury,  and  a  verdict  for  the  de- 
fendant below.     The  plaintiff  below  brought  error. 

The  facts  and  pleadings  are  sufficiently  stated  in  the  opinion 
of  the  Chief  Justice. 

The  cause  was  heard  before  Hollister,  Judge,  in  the  Circuit 
Court. 

Gray,  Avery  &  Bushnell,  and  J.  B.  Bice,  for  Plaintiff  in 
Error. 

Glover,  Cook  &  Campbell,  for  Defendant  in  Error. 

Caton,  C.  J.  It  would  be  very  difficult  to  account  for  this 
verdict,  but  for  the  sixth  instruction  given  for  the  defendant. 
With  that  instruction,  the  jury  could  not  find  a  verdict  for 
the  plaintiff  on  the  second  count.  This  count  was  for  falsely 
warranting  the  horse  to  be  sound,  when  he  knew  him  to  be 
unsound.  The  horse  had  a  discharge  from  the  right  nostril, 
which  became  the  subject  of  much  discussion  during  the  trade. 
At  the  negotiation  a  fortnight  before  the  trade  was  finally 
made,  the  plaintiff  asked  the  defendant  to  warrant  the  horse 
to  be  sound,  but  this  he  refused  to  do,  assuring  the  plaintiff, 
however,  that  the  symptoms  manifested  proceeded  from  a 
cold  which  the  colt  had  recently  taken.  A  fortnight  after- 
wards when  the  defendant  took  the  colt  to  the  plaintiff's 
stables,  the  discharge  at  the  nose  still  continued,  and  was  the 
subject  of  general  remark,  the  defendant  still  insisting  it 
was  but  a  cold,  while  several  expressed  the  opinion  that  it  was 
the  glanders.  It  was  in  reference  to  this  discharge  at  the 
nose,  that  the  defendant  warranted  the  horse  to  be  all  rights 
and  upon  this  warranty  the  plaintiff  took  the  horse,  and 
agreed  to  pay  two  hundred  dollars  for  him,  in  one  and  two 
years,  for  which  he  gave  his  note.  There  is  no  dispute  about 
the  terms  of  the  warranty.  Mr.  Judd  testified,  "Rumery 
says  the  colt  is  all  right,  and  I  will  warrant  him  to  be  all  right. 
Applebee  said,  on  those  terms  I  will  take  the  colt."  There  is 
nothing  to  contradict  or  impeach  this  testimony,  but  on  the 
other  hand  it  is  corroborated   very  strongly,  by  the  testimony 
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of  Patterson  who  was  present  during  the  negotiation,  to  whom 
the  defendant  stated  that  he  would  warrant  the  horse  against 
everything  that  was  wrong.  Indeed  the  jury  was  not  at  lib- 
erty to  say  there  was  no  warranty.  Nor  can  it  hardly  be  said 
that  the  horse  did  not  die  of  the  disease  which  was  at  that 
time  manifest  in  the  right  nostril,  whether  it  was  true  gland- 
ers or  some  other  disease  of  the  head  or  nose.  Such  a  disease 
had  prevailed  among  the  horses  in  the  immediate  neighbor- 
hood of  the  defendant,  where  this  colt  was  raised,  for  some 
considerable  time,  which  had  been  quite  fatal,  though  some 
horses  had  recovered  from  it.  Mr.  Cusic,  a  horse  farrier  resid- 
ing in  the  same  neighborhood,  seems  to  have  treated  many  of 
the  cases,  and  some  of  them  successfully.  He  thinks  it  was 
not  glanders,  but  it  was  certainly  a  disease  very  prevalent  and 
of  which  many  horses  died,  and  was  undoubtedly  within  the 
terms  and  spirit  of  this  warranty.  Mr.  Cusic  says,  he  had 
treated  fifty  cases  of  tins  disease,  all  in  this  neighborhood,  as 
is  manifest  from  his  testimony.  He  was  called  upon  profes- 
sionally to  attend  to  this  case.  He  says:  "I  doctored  the  colt 
in  controversy  in  the  spring  of  1860,  before  the  sale  to 
Applebee,  and  saw  the  colt  every  few  days  while  he  was  run- 
ning at  the  nose,  up  to  the  time  he  was  sold.  /  told  Rumery 
he  had  about  the  same  disease  the  other  horses  had."  Now  if 
this  is  true,  there  is  no  escaping  the  conclusion  that  this  horse 
was  diseased,  and  that  the  defendant  knew  it.  He  knew  of 
the  prevalence  of  the  disease  in  the  neighborhood,  his  colt  had 
the  symptoms  of  that  disease,  and  he  was  told  by  his  profes- 
sional advisor,  in  whose  judgment  and  skill  he  had  so  much 
confidence  that  he  placed  so  valuable  a  colt  as  this  in  his 
hands  for  treatment,  that  the  colt  had  this  same  disease,  and 
the  result  showed  that  the  professional  opinion  was  correct. 
In  the  face   of  this  light  and  knowledge,  he   insisted  to  the 

CI  O     7 

plaintiff  that  the  colt  only  had  a  cold,  from  which  he  would 
recover  in  a  few  days.  Even  though  he  believed  that  the 
veterinary  surgeon  was  mistaken,  honesty  and  fair  dealing 
required  that  he  should  have  stated  fairly  and  fully  that  he 
had  received  this  professional  opinion  from  the  horse  doctor, 
and  it  was  a  manifest  fraud  if  he  did  not,  sufficiently  so,  to 
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render  the  defendant   liable   in  an  action  on  the  case  for  the 
deceit  alone,  independent  of  any  warranty. 

This  is  the  sixth  instruction  given  for  the  defendant:  "  The 
plaintiff  cannot  recover,  upon  the  second  count  of  the  declara- 
tion, unless  it  is  proved  that  Applebee  bought  the  horse  in 
question  of  the  defendant,  and  at  the  time  of  the  purchase,  paid 
the  defendant  $200  cash  down  for  the  horse." 

The  averment  in  the  count  is  this:  "And  the  plaintiff  did 
then  and  there  buy  of  said  defendant  said  last  mentioned 
horse,  for  a  certain  large  sum  of  money,  viz.,  the  sum  of  two 
hundred  dollars."  The  gravamen  of  the  action  was  the  deceit 
and  warranty,  and  the  amount  to  be  recovered  was  not  the 
money  paid,  but  the  depreciation  in  value  of  the  horse,  in 
consequence  of  the  disease,  and  it  was  no  matter,  whether  the 
consideration  was  more  or  less  than  two  hundred  dollars;  or 
whether  it  was  paid  down  or  not.  Nor  does  the  mode  of  the 
averment  make  it  material.  It  is  under  a  videlicet  and  con- 
sequently need  not  be  proved  as  laid.  The  amount,  mode  or 
time  of  payment  is  not  material;  so  as  the  sale  was  upon  a 
sufficient  consideration  to  sustain  it.  The  giving  of  the  two 
promissory  notes  was  a  sufficient  consideration;  nor  could  the 
defendant  defeat  the  right  of  the  plaintiff  to  recover,  by  show- 
ing that  the  notes  were  still  in  his  hands  unpaid;  though  it 
may  be  that  he  might,  upon  a  proper  notice,  bring  the  notes 
into  court  and  offer  to  surrender  them  in  mitigation  of  the 
damages  to  that  extent,  but  we  will  not  now  affirm  that  even 
this  could  be  done. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Galena  and  Chicago  Union*  Eailroad  Com- 
pany, Plaintiff  in  Error,  v.  Daniel  W.  Appleby, 
Defendant  in  Error. 

ERROR  TO  OGLE. 

In  penal  actions,  at  the  suit  of  a  common  informer,  the  omission  to  conclude 
with  an  ad  damnum  may  be  corrected,  after  error  brought. 
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An  act  which  exempts  a  railroad  corporation  from  the  duty  of  ringing  a  bell, 
or  blowing  a  whistle,  as  required  by  the  thirty- eigth  section  of  the  general 
railway  act  of  1849,  may  be  repealed  by  another  act,  in  amendment  of  the 
charter  of  the  company  so  exempted,  and  rejected  by  such  company,  so  as 
to  render  the  company  liable,  for  a  breach  of  such  duty. 

This  was  an  action  of  debt,  commenced  in  the  Circuit  Court 
of  Stephenson  county,  by  one  Daniel  W.  Appleby,  against  the 
Galena  and  Chicago  Union  Railroad  Company,  to  recover  cer- 
tain alleged  penalties  which  said  company  incurred  under  the 
statute,  for  not  blowing  a  steam  whistle  or  ringing  a  bell,  in  the 
neighborhood  of  a  public  highway.  The  venue  was  afterwards 
changed  to  Ogle  county. 

The  first  count  of  the  declaration  is,  in  substance,  as  follows: 
Daniel  W.  Appleby,  by  William  Brown,  State's  Attorney  of 
the  Fourteenth  Judicial  Circuit  of  the  State  of  Illinois,  who 
sues  as  well  for  the  People  of  the  State  of  Illinois  as  for  him- 
self, in  this  behalf,  complains  of  the  Galena  and  Chicago 
Union  Railroad  Company,  being  summoned,  etc.,  of  a  plea 
that  they,  the  said  defendants,  render  to  the  People  of  the 
State  of  Illinois,  and  to  the  said  Daniel  W.  Appleby,  the  sum 
of  one  thousand  dollars,  that  the  said  defendants  owe  and  un- 
justly detain  from  them.  Avers  that  defendants,  on  the  24th 
of  July,  A.  D.  1855,  were  the  owners  of  said  railroad,  situate 
in  part  in  said  county,  over  which  road  at  said  time  defendants 
propelled  engines  and  cars;  that  said  railroad  crossed  a  public 
highway  in  said  county;  that,  on  the  day  and  year  aforesaid 
the  said  defendants  propelled  an  engine  across  said  highway 
without'  blowing  a  steam  whistle  or  ringing  a  bell  of  thirty 
pounds  weight  at  a  distance  of  eighty  rods  from  the  place 
where  the  said  railroad  crosses  the  said  public  highway,  and 
while  crossing  the  said  highway,  contrary  to  the  statute, 
whereby  an  action  hath  accrued,  etc. 

There  are  eleven  other  counts  of  the  declaration,  each  for 
a  separate  penalty;  all  substantially  the  same  as  the  first 
count. 

The  conclusion  of  the  declaration  is  as  follows:  "Yet  the 
said  Galena  and  Chicago  Union  Railroad  Company  (although 
often  requested)  have  not  paid  to  the  People  of  the  State  of 
Illinois  and   to  the   said  Daniel  W.   Appleby,    who   sues,    as 
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aforesaid,  or  either  of  them,  the  said  one  thousand  dollars 
above  demanded,  or  any  part  thereof;  but  to  pay  the  same 
to  them,  or  either  of  them,  the  said  Galena  and  Chicago 
Union  Railroad  Company  have  wholly  refused,  and  still  do 
refuse,  and,  therefore,  as  well  for  the  people  of  the  State  of 
Illinois  as  for  himself,  the  said  Daniel  "W.  Appleby  brings  his 
suit." 

The  defendant  filed  two  pleas:  1st,  that  the  defendant  is  ex- 
empted from  the  operation  of  the  statute  upon  which  the  action 
is  based,  because  the  38th  section  of  the  general  statute  of  the 
railway  act  was  repealed  as  far  as  it  applied  to  the  Galena  and 
Chicago  Union  Railroad  Company,  which  act  was  passed  Feb- 
ruary 24, 1854. 

The  second  plea  sets  out  and  avers  that  the  action  of  the 
plaintiff  is  brought  and  founded  upon  a  supposed  amendment 
of  the  defendant's  charter,  which  was  passed  February  16, 
1855,  stating  the  title  of  said  act,  and  setting  forth  that  the 
act  repealing  the  38th  section  of  the  general  railway  act,  so 
far  as  it  applied  to  the  defendant,  was  repealed;  and  then 
states  that  a  special  section  was  enacted  applying  especially  to 
the  said  Galena  and  Chicago  Union  Railroad  Company,  requir- 
ing it  to  carry  a  bell  of  thirty  pounds,  etc.,  and  then  states 
that  this  pretended  amendment  to  the  charter  of  the  defendant 
was  rejected  by  the  defendant  by  a  formal  vote,  which  resolu- 
tion of  the  defendant  is  set  out  in  the  words  used  by  the  de- 
fendant. 

To  these  pleas  a  general  demurrer  was  interposed,  which 
was  sustained  by  the  court,  and  defendant  electing  to  stand  by 
its  demurrer,  a  judgment  for  $600  was  entered  against  defend- 
ant. 

The  errors  assigned  are  as  follows: 

That  the  declaration  of  record,  and  the  matters  and  things 
therein  contained,  are  not  sufficient  in  law  for  the  said  defend- 
ant in  error  to  maintain  the  aforesaid  action. 

The  declaration,  and  matters  and  things  therein  contained, 
are  insufficient  for  the  defendant  in  error,  Appleby,  to  maintain 
the  aforesaid  action. 

Daniel  W.  Appleby  was  improperly  joined  in  the  aforesaid 
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action  with  the  State  of  Illinois,  and  had  no  right  to  prose- 
cute the  aforesaid  action  jointly  with  the  State  of  Illinois,  or 
qui  tarn  in  his  own  name  and  in  behalf  of  the  said  State  of 
Illinois. 

The  court  erred  in  rendering  a  judgment  in  favor  of  the 
defendants  in  error,  Daniel  W.  Appleby,  and  the  State  of 
Illinois. 

.  The  court  erred  in   sustaining  the  demurrer  to  the  pleas  of 
plaintiff  in  error. 

The  judgment  should  have  been  for  the  plaintiff  in  error,  the 
Galena  and  Chicago  Union  Railroad  Company,  and  not  for  the 
defendant  in  error. 

E.  Anthony,  for  Plaintiff  in  Error. 

Cited  the  following  acts  of  the  General  Assembly: 
On  the  25th  of  February,  1854,  (see  laws  of  1854,  p.  165,) 
an  act  was  passed,  entitled  "An  act  to  amend  an  act  entitled 
4  An  act  to  incorporate  the  Galena  and  Chicago  Union  Rail- 
road Company,'"  approved  January  16,  1836;  the  third  sec- 
tion of  which  is  as  follows: 

"  Sec.  8.  It  is  hereby  declared  and  enacted  that  the  thirty- 
eighth  section  of  an  act  entitled  'An  act  to  provide  for  a  gen- 
eral system  of  railroad  corporations,'  approved  November  5th, 
1849,  does  not,  and  shall  not,  extend  to  or  control  the  charter 
or  franchises  of  the  said  act,  hereby  amended." 

"  An  Act  to  amend  an  Act,  entitled  *  An  Act  to  amend  an  Act  entitled  '  An 
Act  to  insorporate  the  Galena  and  Chicago  Union  Railroad  Company.'  '  " 
Approved  February  25th,  1854. 

"  Sec.  1.  Be  it  enacted  by  the  People  of  the  State  of  Illi- 
nois, represented  in  the  General  Assembly,  That  section  third 
of  the  act  to  which  this  act  is  an  amendment,  be,  and  the  same 
is,  hereby  repealed. 

"  Sec.  2.  A  bell  of  at  least  thirty  pounds  weight,  or  a 
steam  whistle,  shall  be  placed  on  each  locomotive  engine  run 
by  said  company,  and  shall  be  rung  or  whistled  at  the  distance 
of  at  least  eighty  rods  from  the  place  where  the  said  road 
shall  cross  any  other  road  or  street,  and  be  kept  ringing  or 
whistling  until  it  shall  have  crossed  said  road  or  street,  under 
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a  penalty  of  fifty  dollars  for  every  neglect,  to  be  paid  by 
said  corporation,  one-half  thereof  to  go  to  the  informer,  and 
the  other  half  to  the  State;  and  also  to  be  liable  for  all  dam- 
ages which  shall  be  sustained  by  any  person  by  reason  of  such 
neglect." 

Also  the  following  proceedings: 

At  a  meeting  of  the  board  of  directors  of  the  "Galena  and 
Chicago  Union  Railroad  Company,  held  at  the  office  of  said 
company  in  Chicago,  on  the  6th  day  of  March,  A.  D.  1855, 
the  foregoing  act  was  read;  whereupon,  on  motion,  it  was 

u  Hesolved,  That  the  said  Galena  and  Chicago  Union  Kail- 
road  Company  does  hereby  absolutely,  to  all  intents  and  pur- 
poses, refuse  to  accept,  accede  to,  or  recognize  the  said  act,  and 
will  not  be  governed  or  controlled  thereby." 

Also  the  following  authorities:  Gould's  PL,  p.  55,  sec.  16; 
Stephens  on  PL  347;  Saunders  on  Pleading  and  Evidence, 
523;  10  Mass.  39;  16  Ala.  14;  3  Robinson's  Practice,  616; 
6  Iredell,  354;  17  Johns.  455;  4  ib.  193;  8  ib.  218—342; 
1  Chit.  PL  358;  2  East,  353;  6  Cowen,  290;  7  Cowen,  496; 
13  Johns.  253,428;  McClelland  and  Young,  454;  Sedgwick 
on  Statutory  and  Constitutional  Law,  p.  112;  1  Chit.  PL  163; 
Carle  v.  People,  12  111.  286;  29  Barbour,  241;  3  Bos.  &  Pul. 
382;  8  Texas,  255';  11  111.  331;  2  East,  353;  22  Conn.  28S; 
35  Maine,  429;  11  Mass.  273;  7  Mass.  9;  Hardin,  95;  24  111. 
196. 

Sweet  &  Crain,  for  Defendants  in  Error,  made  the  follow- 
ing points: 

The  repeal  of  the  third  section  of  the  act  approved  Feb- 
ruary 25th,  1854,  entitled  "An  act  to  amend  an  act  entitled 
'  An  act  to  incorporate  the  Galena  and  Chicago  Union  Railroad 
Company,' "  approved  January  16th,  1836,  was  a  competent 
exercise  of  police  power.  13  111.  551;  22  111.  269;  24  Barb.  S. 
C.  240;  28  Yt.  140;  2  Zab.  523;  32  K  H.  215. 

The  repeal  then  of  third  section,  above  mentioned,  remitted 
plaintiff  in  error  to  liability  for  violation  of  38th  section  of 
general  railway  act,  approved  5th  November,  1849. 

Defects,  if  any  existed  in  declaration,  are  aided  by  bar.  1 
Chit.  PL  671;  9  Pick.  62;  1  Gilm.  372;  10  Wheat.  283. 
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Daniel  "W.  Appleby  qui  tarn  is  properly  plaintiff.  4  Scam. 
165. 

Declaration  in  penal  actions  properly  conclude  without  ad 
damnum.     1  Chit.  PL  471;  4  Burr,  2021. 

Walker,  J.  This  was  an  action  of  debt  instituted,  in  the 
court  below,  to  recover  a  number  of  penalties,  for  a  failure  to 
sound  a  whistle,  or  ring  a  bell,  at  a  public  road-crossing.  The 
defense  relied  upon  was  presented  by  two  pleas.  By  the  first 
of  these,  it  is  averred,  that  the  company  is  exempt  from  the 
operation  of  the  statute  under  which  this  proceeding  is  insti- 
tuted, because  the  thirty-eighth  section  of  the  general  railway 
act  was  repealed  so  far  as  it  related  to  this  corporation,  by  the 
act  of  the  24th  of  February,  1854.  The  second  plea  avers,  that 
the  action  is  founded  upon  a  supposed  amendment  of  the  de- 
fendant's charter,  which  was  passed  in  February,  1855,  repeal- 
ing the  act  of  1854,  and  requiring  the  company  to  ring  a  bell  or 
sound  a  whistle,  and  that  this  amendment  was  rejected  by  the 
company.  To  these  pleas,  a  general  demurrer  was  interposed, 
which  the  court  sustained,  and  thereupon  rendered  a  judgment 
for  plaintiff  for  $600  and  costs,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

It  is  insisted  that  the  court  below  should  have  sustained  the 
demurrer  to  the  plaintiff's  declaration.  The  objection  taken 
to  it  is,  that  there  are  no  damages  laid  in  the  conclusion.  .  The 
rule  is  stated  in  Chitty's  Pleadings,  vol.  1,  p.  451,  to  be,  that 
"In  penal  actions  at  the  suit  of  a  common  informer,  as  the 
plaintiff's  right  to  the  penalty  did  not  accrue  till  the  bringing 
of  the  action,  and  he  cannot  have  sustained  anv  damage  bv  a 
previous  detention  of  the  penalty,  it  is  not  proper  to  conclude 
ad  damnum.,  but  the  mistake  may  be  amended  even  after  error 
brought."  This  conclusion,  so  far  from  being  improper,  was 
technically  right. 

The  main  question  in  the  case  is,  however,  whether  the 
legislature  has  the  power,  after  releasing  the  company  from 
the  duties  imposed  by  the  thirty-eighth  section  of  the  general 
railway  law,  by  special  enactment,  to  again  impose  the  same 
requirements  upon  the  corporation.  The  second  section  of 
the  act  of  1855,  requires  the  company  to  provide  a  bell  of  at 
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least  thirty  pounds  weight,  or  a  steam  whistle,  to  be  placed  on 
each  of  their  locomotive  engines,  and  to  be  rung  or  whistled,  at 
the  distance  of  at  least  eighty  rods  from  the  road-crossing,  and 
to  be  kept  ringing  or  whistling  until  it  shall  have  crossed  the 
road  or  street,  under  a  penalty  of  fifty  dollars  for, each  neglect. 
Priv.  Laws  1855,  p.  284.  This  provision  is  substantially  the 
same  as  that  contained  in  the  thirty-eighth  section  of  the 
general  railroad  law.  The  first  section  of  the  act  of  1855  re- 
pealed the  act  of  1854,  exempting  the  company  from  the  require- 
ments of  the  general   law. 

It  is  urged  that  when  the  General  Assembly  released  this 
company  from  the  requirements  of  the  general  law,  they  be- 
came invested  with  such  a  right  that  they  could  not  be 
deprived  of  except  by  their  assent.  That  such  exemption 
became  a  portion  of  their  franchises,  which  the  legislature 
could  not  resume.  In  the  case  of  this  company  against  Dill, 
22  111.  264,  it  was  held,  that  the  act  of  1854,  exempting  this 
company  from  this  requirement,  was  constitutional.  In  that 
case,  it  was  held,  that  this  was  a  police  regulation  for  the 
safety  of  the  public,  and  that  its  exercise  is  entirely  within 
the  discretion  of  the  General  Assembly.  That  they  have  the 
power  to  impose  such  regulations,  upon  the  various  modes  of 
travel,  or  upon  any  portion  of  them — upon  all  of  a  particular 
class,  or  upon  a  single  individual  of  the  class.  Again,  in  the 
case  of  the  Ohio  and  Mississippi  R.  R.  Co.  v.  McClelland, 
25  111.  140,  the  question  was  presented  whether  the  General 
Assembly  might  require  railroads  already  constructed  and  in 
operation,  to  fence  their  tracks,  although  there  was  no  such 
requirement  imposed  by  the  charter.  It  was  there  held,  that 
it  was  a  police  regulation,  and  that  the  legislature  might  im- 
pose the  duty.  That  the  right  to  adopt  such  police  regula- 
tions, for  the  safety  of  the  people,  is  a  fundamental  principle 
lying  at  the  very  foundation  of  government  itself  and  may  be 
exercised  by  the  legislature,  upon  individuals  and  corporations 
alike. 

That  when  these  bodies  accept  their  charters,  it  is  upon 
the  implied  condition  that  they  are  to  exercise  their  franchises 
subject  to  the  power  of  the  State  to  impose  such  regulations 
Yol.  XXVIII.  —  19 
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as  the  safety  of  the  public  may  require.  It  was  held,  in  these 
cases,  that  when  the  safety  of  persons  or  property  may  require 
it,  the  legislature  may  demand  the  exercise  of  their  franchises 
in  such  a  mode  as  to  afford  the  necessary  protection.  It  can 
never  be  inferred  that  the  legislature  have  irrevocably  granted 
the  right  to  exercise  a  franchise  in  such  a  mode  as  to  endanger 
the  life  of  the  citizen.  Even  if  they  possess  such  power, 
nothing  short  of  its  grant  by  language  so  clear  and  unmis- 
takable that  it  could  have  no  other  reasonable  construction, 
could  be  held  to  give  the  enactment  such  an  operation.  It  is 
one  of  the  highest  duties  for  which  government  is  organized, 
to  afford  protection  to  the  life  and  property  of  the  governed. 
To  license  persons  or  artificial  bodies  to  pursue  occupations 
highly  hazardous  to  the  life  of  the  citizen,  or  an  occupation  not 
necessarily  so,  in  such  a  mode  as  to  render  it  hazardous,  would 
contravene  one  of  the  great  purposes  of  the  social  compact. 
It  would  be  a  perversion  of  its  powers,  and  contrary  to  the  end 
of  its  creation. 

All  that  can  be  inferred  from  the  legislation  in  reference  to 
this  road  is,  that  the  General  Assembly,  when  it  exempted  the 
company  from  the  operation  of  the  general  law,  believed  that 
the  safety  of  persons  along  its  line  did  not  at  that  time  require 
it  to  be  subject  to  the  requirements  of  the  general  enactment. 
But  when  the  act  of  1855  was  adopted,  the  change  of  circum- 
stances was  such  as  to  demand  their  adoption.  Whether  they, 
in  the  exercise  of  their  discretion,  were  properly  informed  of 
the  public  necessity  for  such  protection,  is  not  a  question  that 
can  be  investigated,  as  the  General  Assembly  is  the  sole  judge 
of  its  propriety  and  the  extent  to  which  it  shall  be  imposed. 
It  is  true,  that  if  the  requirements  imposed  were  so  unanswer- 
able as  to  render  the  franchises  of  the  body  useless,  it  would 
operate  as  a  virtual  repeal  of  the  charter,  and  would  neces- 
sarily be  in  violation  of  their  vested  rights,  and  be  inoperative 
and  void.  But  until  the  operation  of  the  enactment  reaches  a 
point  which  impairs  their  chartered  rights  and  privileges, 
the  question  is  one  for  legislation,  and  not  judicial  determin- 
ation. 

In  this  case,  the  duties  imposed  by  the  act  are  reasonable 
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and  just,  and  by  no  means  operate  to  deprive  the  company  of 
any  vested  right.  They  received  their  charter  and  were 
exempted  from  the  operation  of  the  general  railroad  law, 
subject  to  this  power  of  police  regulation,  and  as  the  safety  of 
the  public  required  the  enactment,  and  the  General  Assembly 
have  imposed  the  duty,  the  company  must  conform,  or  respond 
to  the  liability  to  the  penalty  for  an  omission  of  the  duty. 
Nor  is  it  an  objection  to  the  binding  force  of  the  act,  that  the 
corporation  rejected  the  law  as  an  amendment  to  their  charter. 
The  subject-matter  was  fully  within  the  scope  of  legislative 
power,  and  although  the  title  of  the  act  is  an  amendment  of 
their  charter,  the  title  does  not  change  the  effect  of  the  law. 
It  is  the  legislative  intention  which  governs,  and  from  the 
scope  of  the  act  it  is  manifest,  that  it  was  the  design  to  impose 
this  duty  without  reference  to  the  assent  of  the  body.  These 
pleas,  therefore,  presented  no  defense  to  a  recovery,  and  the 
demurrer  was  properly  sustained.  The  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 


William  O.  Heacock,    et  al.,  Plaintiffs   in  Error,   v. 
Henry  L.  Swartwout,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

Where  a  conveyance  is  a  mortgage,  to  secure  the  loan  of  money,  the  mortga- 
gee has  a  right  to  a  return  of  his  money  with  six  per  cent,  interest,  or,  in 
default,  to  have  the  land  sold  on  foreclosure.  The  mortgagor  is  entitled  to 
a  conveyance  upon  fairly  reimbursing  the  mortgagee,  but  he  is  not  entitled 
to  any  penalties  because  of  usury  in  the  loan. 

The  bill  of  complaint  of  Swartwout  sets  forth  and  avers, 
that  on  the  31st  of  October,  1855,  he,  Swartwout,  became  the 
owner,  and  held  a  certificate  duly  made  and  issued  by  the 
board  of  trustees  of  the  Illinois  and  Michigan  Canal,  of  a 
purchase  of  a  lot  of  land,  viz.,  South  half  south  of  canal, 
Section  23,  Township  38  north,  of  Range  12  east  of  third 
principal  meridian,  containing  300  acres.  That  being  such 
owner,  he  did  on  that  day  make  and  execute  a  certain  agree- 
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ment  with  William  O.  Heacock,  by  which  it  was  agreed  that 
after  Swartwout  had  procured  a  deed  of  said  land  from  said 
canal  trustees,  he  would  cause  the  said  title  so  procured  to  be 
conveyed  to  said  Heacock,  by  a  good  and  sufficient  deed  of 
conveyance,  conveying  as  good  and  clear  a  title  as  he  should 
receive,  upon  Heacock  paying  to  him  certain  sums  of  money, 
(  naming  them  ) ;  also  avers,  that  Heacock  accepted  such  agree- 
ment, and  then  and  there  promised  to  make  said  payments. 

That  Heacock,  on  the  24th  day  of  August,  1857,  sold  to 
Andrew  Garrison  one  undivided  half  part  of  all  his  right  and 
interest  in  and  to  said  contract,  and  Andrew  Garrison  con- 
veyed that  half  part  to  Isaac  D.  Garrison. 

That  Heacock  paid  on  said  contract,  May  26,  1856,  $75,  and 
on  the  27th  day  of  May,  1857„  $335.68. 

Alleges,  that  Swartwout  has  obtained  of  the  canal  trustees 
a  good  and  legal  title  to  said  lands,  and  now  has  the  same. 

Also  alleges,  that  he  has  made  demand  of  Andrew  Garri- 
son and  said  William  O.  Heacock,  for  the  balance  due  upon 
said  contract,  or  to  cancel  or  surrender  the  same,  which  they 
refused  to  do. 

Avers,  that  he  has  at  all  times  been  ready  and  willing  to 
execute  and  deliver  to  said  Heacock,  or  his  assignees,  a  com 
veyance,  according  to  the  terms  of  said  contract,  on  making 
the  payments  according  to  the  terms  and  conditions  of  said 
contract. 

Avers,  that  defendants  refused  to  pay  the  taxes  for  1858  and 
1859,  and  that  complainants  had  to  pay  them. 

Asks  answer  to  be  made  under  oath,  and  prayed  that  the 
said  defendants  be  decreed  to  pay  the  amount  now  due  and 
unpaid,  with  interest  thereon  upon  the  contract  made  with 
Heacock,  referred  to  in  bill  of  complaint,  together  with  the 
amount  he  paid  for  taxes,  by  a  short  day  to  be  expressed  by 
the  court,  or,  in  default  thereof,  that  said  contract  be  decreed 
to  be  terminated,  and  the  defendants  forever  precluded  and 
foreclosed  from  any  right  and  remedy  under  said  contract, 
and  from  the  right  to  a  specific  performance  of  said  contract, 
or  in  any  way  enforcing  the  same,  and  from  redeeming  said 
land,  and  that  said  contract  be  entirely  annulled,  and  the  title 
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to  said  property  therein  mentioned  absolutely  vested  in  Swart- 
wont,  or  for  such  further  or  such  other  relief  as  the  court  shall 
deem  proper. 

William  O.  Heacock,  Andrew  Garrison  and  Isaac  D.  Gar- 
rison, were  made  defendants. 

The  answer  of  William  O.  Heacock,  and  Andrew  Garrison, 
defendants,  under  oath,  admits  that  there  was  a  contract, 
dated  October  31,  1855,  but  denies  that  Swartwout  was  the 
owner  of  the  said  certificate;  denies  that  said  contract  was  of 
the  effect  set  forth  in  the  bill  of  complaint;  and  sets  forth, 
that  on  that  day  William  O.  Heacock  was  the  owner  of  said 
certificate,  and  that  said  Swartwout  received  the  assignment 
thereof,  for  the  sole  purpose  of  securing  the  sum  of  two  thou- 
sand dollars,  to  be  thereafter  lent  by  Swartwout  to  said  Hea- 
cock, at  the  usurious  rate  of  interest  of  fifteen  per  cent,  per 
annum;  and  that  upon  such  usurious  agreement,  and  assign- 
ment of  said  certificate,  Swartwout  made,  executed  and. 
delivered  to  Heaeock  an  agreement,  stating  that  "  in  considera- 
tion of  the  payments  hereinafter  to  be  made,  on  the  part  of 
said  Heacock,  I  agree  to  take  up  the  two  notes  given  by  said 
Heacock  to  said  trustees,  according  to  the  terms  thereof,  and 
as  specified  in  said  certificate,  and  said  notes  are  thereby 
paid  in  full  and  to  be  delivered  up  and  canceled;  and  I  also 
covenant  and  agree  to  and  with  said  William  O.  Heacock,  that 
after  I  have  procured  the  said  deed  in  said  certificate  men- 
tioned, I  will  cause  the  said  title  so  procured  by  me  of  said 
trustees,  of  said  land  above  mentioned,  to  be  conveyed  to  said 
William  O.  Heacock,  his  heirs  or  assigns,  by  a  good  and  suf- 
ficient deed  of  conveyance  or  instrument  in  writing,  assuring 
and  conveying  to  him  as  good  and  clear  a  title  as  I  shall  or 
may  receive  from  said  trustees  by  reason  of  said  certificate 
and  assignment  above  mentioned,  upon  his  paying  to  me,  and 
the  same  is  on  the.  express  condition  of  his  paying  to  me,  the 
following  sums  of  money,  and  at  the  times  expressed  as  fol- 
lows: (setting  them  out);  the  said  moneys  being  paid  as  afore- 
said, the  said  deed  or  conveyance  as  aforesaid  mentioned  to  be 
given  by  me  to  said  Heacock  as  aforesaid,  is  to  be  made  and 
delivered  to  him." 
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Defendants  admit  the  conveyance  to  Andrew  and  Isaac  D. 
Garrison. 

Payments  by  Heacock  on  the  contract  are  admitted,  and  also 
,the  additional  sum  of  $5.32  paid,  not  credited  by  Swartwout. 

The  defendants  say,  that  on  the  31st  day  of  October,  1855, 
said  certificate,  being  the  property  of  said  Heacock,  was 
assigned  by  him  to  said  Swartwout  for  the  security  of  the  pay- 
ment of  money  then  lent  and  to  be  lent  and  advanced  by 
Swartwout  to  Heacock,  upon  the  illegal  and  usurious  rate  of 
interest  of  fifteen  per  cent,  per  annum,  and  upon  no  other  con- 
sideration whatever;  that  said  Swartwout  had  not  any  other 
ownership  to  said  certificate  but  as  security  as  aforesaid;  and 
that  giving  the  assignment  of  said  certificate  to  Swartwout,  and 
the  above  obligation  by  him  to  Heacock,  were  concurrent  acts 
and  the  same  transaction,  and  were  made  and  done  to  cover  the 
said  usurious  transaction,  and  to  secure  the  payment  of  said 
usury  and  the  principal  sum  to  be  lent — stating  the  amounts 
loaned  by  Swartwout  to  Heacock,  and  the  rate  of  interest 
paid,  etc. 

That  after  said  notes  became  due,  and  when  paid,  Swart- 
wout should  hold  the  land  for  the  security  for  the  payment  of 
said  sum  of  money  and  said  notes,  the  wdiole  together  to  be  a 
loan  of  two  thousand  dollars,  and  to  bear  interest  at  the  rate  of 
fifteen  per  cent,  per  annum. 

Defendants  claim  and  insist,  because  of  such  usury,  all 
advantages,  as  if  they  had  specially  pleaded  the  same,  of  the 
statutes  then  and  now  in  force,  in  regard  to  the  rate  and  the 
rights,  penalties  and  forfeitures  granted  and  given  by  virtue  of 
the  same. 

Defendants  also  insist  that  Swartwout  ought  not  to  retain 
the  title  to  said  land,  nor  they  foreclosed,  because  of  his  usury 
and  oppressive  conduct,  or  be  allowed  to  declare  said  obliga- 
tion on  their  part  forfeited,  as,  by  his  declaring  ownership  of 
the  said  land,  and  serving  public  notice  in  1858  of  his  owner- 
ship, he  hindered  defendants  from  selling  the  same  for  the 
benefit  of  Heacock's  creditors,  and  that  defendant  be  now  al- 
lowed the  full  time,  if  any  part  of  said  principal  shall  be  found 
unpaid,  to  pay  the  same. 
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That  Swartwout  has  never  oifered  to  return  said  notes,  and 
defendants  have  no  knowledge  of  the  same  being  canceled  or 
paid. 

Deny  that  Swartwout  paid  any  taxes,  and  insist  that  it  was 
his  duty  to  do  so,  and  that  he  has  no  claim  on  them  therefor. 

Defendants  show,  that  several  acres  of  the  land  have  been 
taken  for  the  track  of  Chicago  and  Joliet  Railroad  Company, 
who  have  constructed  their  track  across  the  land,  and  fenced 
the  same,  and  now  have  become  the  owners  of  the  whole  so 
fenced,  some  six  rods  wide,  and  taken  ten  acres  of  said  land; 
that  said  railroad  company,  by  legal  proceedings  and  through 
Swartwout,  has  become  the  owner  of  the  land  so  taken  by  it, 
and  that  neither  of  said  defendants  have  received  anything 
because  of  the  land  so  taken,  or  any  damages  in  the  premises, 
and  are  now  barred  from  all  claim  of  damages  as  against  the 
company;  and  defendants  insist,  if  the  court  should  still  deem 
that  said  Swartwout  has  it  in  his  power  to  make  a  title,  as  he 
agreed,  the  above  amount  of  one  thousand  dollars,  the  value  of 
the  land  so  taken,  and  the  damage  aforesaid,  be  allowed  them 
as  so  much  payment  on  the  principal  sum  above  men- 
tioned. 

A  replication  was  filed. 

W.  0.  Heacock,  one  of  the  defendants,  testified,  that  he  was 
one  of  the  parties  to  this  suit,  and  he  further  testified  to  all  the 
facts  as  stated  in  the  answer;  that  he  received  but  $1,000 — 
how  he  received  the  same,  that  Swartwout  wTas  to  take  up  the 
two  notes,  making  in  all  a  loan  of  $2,000,  and  that  although 
written  as  payments,  the  first  payment  and  all  of  them  meant 
the  usury  of  fifteen  per  cent,  per  annum;  that  giving  the 
assignment  of  the  certificate  and  contract  and  of  Swartwout  to 
him,  was  one  and  the  same  usurious  transaction;  also  testified 
to  the  fact  that  he  had  paid  the  sum  of  $5.32  more  than  com- 
plainant had  given  him  credit  for. 

The  court  below  decreed,  that  the  said  contract  above 
referred  to  and  hereinafter  set  forth,  be  and  is  hereby  termi- 
nated and  annulled,  and  defendants  each  of  them  foreclosed 
from  the  right  of  redeeming  the  premises  mentioned  in  said 
contract,  and  from  the  right  of   specific  performance  of  said 
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contract,  or  in  any  way  of  enforcing  the  same — unless  the  said 
defendants,  or  some  one  of  them,  shall,  within  ninety  days 
from  the  date  of  this  decree,  pay  unto  the  clerk  of  this  court, 
the  sum  of  $3,449.24,  with  interest  thereon,  from  December  2, 
1861,  at  six  per  cent.;  but  if  defendants  shall  pay  said  sum  of 
money,  then  complainant  shall  make  and  deliver  a  good  deed 
to  defendants  of  the  land  in  question,  and  convey  unto  them 
the  same  title  he  received  by  reason  of  said  certificate  referred 
to  in  said  contract,  which  contract  is  in  the  words  and  figures 
following:  (here  is  inserted  the  contract  as  set  forth  in  de- 
fendants' answer.) 

The  defendants  below  brought  error. 


A.  Garrison,  for  Plaintiffs  in  Error. 


The  court  erred  in  not  decreeing  and  finding,  upon  the  an- 
swer and  proofs,  that  said  assignment  of  certificate  and  contract 
was  a  mortgage — then  how  much  was  equitably  due  from  Hea- 
cock to  Swartwout,  and  if  any  amount  was  found  due,  decree- 
ing sale,  thereby  allowing  defendants  and  their  creditors  to  bid 
or  redeem  pursuant  to  the  statute.  1  vol.  P.  S.,  p.  156,  sec.  12, 
p.  647,  sec.  24;  15  J.  R  205;  14  111.  128;  23  111.  648;  2  Cowen, 
324;  4  Scam.  156;  2  Caines'  Cases,  124;  3Gilm.  547;  21  111. 
570;  15  111.  528,  553. 

The  contract,  which  recites  that  Heacock  has  this  day  as- 
signed the  certificate  of  purchase,  in  consideration  whereof 
Swartwout  agrees  to  reconvey  on  payment  of,  etc.,  is  itself  a 
mortgage.  Waters  v.  Mynn,  14  Jur.  341;  1  Hilliard  on 
Mortgages,  29,  30,  31;  12  Mass.  456;  7  Watts,  401;  2  Mass. 
493;  7  Humph.  431. 

The  agreement  alone  on  the  part  of  Swartwout  to  pay  the 
two  notes,  if  there  was  no  other  proof,  makes  it  a  mortgage. 
6  Litt.  457;  1  McMullen,  chap.  1;  6  Yt.  448,  453. 

The  getting  the  deed  by  reason  of  the  assignment  of  the 
certificate  of  purchase,  does  not  change  the  relation  of  the 
parties.     "Once  a  mortgage,  always  a  mortgage."     21  111.  570. 

There  should  have  been  an  order  of  sale,  so  that  defendants 
Garrisons  could  have  bid,  also  Heacock,  or  creditors.  1  vol. 
P.  S.,  p.  647,  sec.  24;  6  Munf.  66. 
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The  answer,  denying  that  Swartwout  was  the  owner  of  the 
certificate,  and  setting  forth  the  whole  arrangement,  by  which 
said  certificate  was  assigned  as  security  for  an  usurious  loan, 
is  responsive  to  the  allegation  of  the  bill,  and  being  sworn 
to  by  defendants,  must  be  taken  as  true.  19  Yt.  (Washb.) 
463. 

Complainant  had  no  claim  on  Heacock,  or  the  land  in  ques- 
tion, beyond  the  amount  of  the  principal  sum,  less  the  pay- 
ments made.  1  P.  S.,  633;  Laws  1857,  pp.  45, 46;  24  111.  176; 
23  111.  505;  21  111.  106;  22  111.  327;  3  Gilm.  547. 

Heacock,  the  defendant,  was  sworn  as  a  witness  and  fully 
proved  the  usury,  as  alleged  in  the  answer. 

He  was  a  proper  witness.  1  P.  S.,  634,  sec.  7;  Fredlander 
v.  Strawn,  25  111. 

It  was  proper  to  set  up  usury  by  answer.  23  111.  39,  40; 
Equity  Digest,  597;  1  Barbour,  114. 

Swartwout,  the  complainant,  did  not  aver  in  his  bill  of  com- 
plaint, nor  did  he  prove,  that  he  had  ever  offered  or  tendered 
the  deed  on  his  part  of  the  land  in  question.  He  had  no  right 
to  complain  until  he  had  put  defendants  in  default;  nor  did  he 
ever  offer  to  return  the  notes  made  by  Heacock  to  the  trustees. 
Piatt  on  Covenants,  86  to  90;  5  Gilm.  174;  21  111.  611,  617;  2 
Hilliard  on  Yendors,  26;  1  Carter  ( Ind.)  413;  2  Watts  &  Serg. 
227. 

The  railroad  company  having  in  1857  condemned  a  portion 
of  the  land  in  question,  under  the  act  of  1855,  and  being  the 
owner  and  in  possession  of  some  six  or  eight  acres  of  the  same, 
complainant  could  not  give  title  as  he  agreed;  he  could  not  de- 
fault defendants,  or  compel  them  to  take  a  different  title  or  tract 
than  they  had  bargained  for.  1  Sim.  29;  5  Gilm.  174;  16 
Yesey,  272;  14  Yesey,  547;  2  Brock,  244;  2  Story  Eq.  I,  sec. 
778;  11  111.  194;  5  Cranch,  262. 

The  court,  if  it  believed  anything  was  justly  due  Swart- 
wout on  the  contract,  should,  upon  decreeing  performance  <*a 
the  part  of  Heacock,  have  allowed  him  and  defendants  com- 
pensation for  the  damage  and  injury  done  the  land  in  ques- 
tion, because  of  the  railroad,  and  have  deducted  the  same, 
and   allowed   the   amount   as   so   much  payment,    as   it   was 
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claimed  by  tlie  answer.  Complainant  should  do  equity.  11 
111.  194,  199;  2  Story  Eq.  I,  sees.  775,  776  to  779,  and  notes 
794,796,799;  2  Kent,  (471)  603;  6  Paige,  407;  5  Crancli, 
262. 

There  was  no  -averment  that  by  the  contract,  or  any  contract, 
the  land  was  subject  to  the  payment  of  taxes,  and  the  allowance 
thereof  was  error.     11  111.  194;  21  111.  1. 

E.  and  A.  Yan  Buren,  for  Defendant  in  Error. 

The  contract  upon  its  face  is  one  of  bargain  and  sale.  If  the 
defendant  wished  to  set  up  usury,  he  must  first  do  equity  by 
tendering,  or  offering  to  pay,  the  actual  amount  due.  This  he 
has  not  done.  This  is  the  rule  where  a  complainant  seeks  to 
get  rid  of  a  contract  upon  the  ground  of  usury,  and  it  is  sub- 
mitted that  the  same  rule  should  apply  in  the  case  of  a  defend- 
ant.    1  Paige  Chan.  K.  544;  3  ib.  533. 

Caton,  C.  J.  No  case  could  be  more  clearly  made  out 
than  this,  of  a  loan  of  money  and  a  sale  and  agreement  to 
re-sell,  for  the  purpose  of  covering  up  an  usurious  rate  of  in- 
terest ageeed  upon  between  the  parties.  The  testimony  is  all 
one  way,  perfectly  consistent  with  the  appearance  and  com- 
pletion of  the  transaction.  We  shall  spend  no  time  on  this 
part  of  the  case. 

What,  then,  were  the  rights  of  the  parties?  Simply  these. 
The  complainant  had  a  right  to  have  his  money  back,  with  six 
per  cent,  interest,  so  soon  as  due,  or,  in  default,  to  have  the 
land  sold  as  upon  a  decree  foreclosing  a  mortgage.  Indeed, 
in  equity,  the  transaction  was  but  a  mortgage.  The  defend- 
ants have  the  right  to  have  a  conveyance  of  the  land  upon 
the  payment  of  the  original  money  loaned  at  six  per  cent,  in- 
terest, adding  such  taxes  as  the  complainant  has  paid,  and 
deducting  such  payments  as  the  defendant  has  made,  and  also 
the  amount  the  complainant  has  received  from  the  railroad 
company  for  the  right  of  way.  Here  the  defendants  cannot 
have  the  benefit  of  any  penalties  or  forfeitures  given  by  the 
statute.  When  a  party  asks  the  court  of  equity  for  relief 
from  the  letter  of  his  contract  which  he  could  not  obtain  at 
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law,  the  court  will  impose  terms  upon  him  to  do  equity. 
The  decree  is  reversed,  and  the  suit  remanded  for  further 
proceedings  consistently  herewith. 

Decree  reversed. 


The  Illinois  Central  Kailroad   Company,  Appel- 
lant, v.  Charles   Buckner,  Appellee. 

APPEAL   FROM    IROQUOIS. 

It  is  negligence  for  a  deaf  person  to  drive  an  unmanageable  horse  across  a 
railroad  track,  when  a  train  is  approaching;  it  is  his  duty  to  keep  a  look 
out  and  avoid  the  danger.  It  is  no  excuse  that  the  horse  rushed  upon  the 
track  near  a  crossing,  or  was  driven  there  to  avoid  the  engine. 

This  was  an  action  on  the  case  by  Buckner  against  the  Illi- 
nois Central  Railroad  Company,  brought  to  the  Iroquois  Cir- 
cuit Court. 

The  jury  found  the  defendant  below  guilty,  and  assessed 
Buckner's  damages  at  $2,500.  Motion  for  a  new  trial  overruled. 
Buckner  had  his  arm  broken,  and  was  otherwise  injured;  his 
horse  was  killed,  and  his  wagon  destroyed. 

The  facts,  as  they  appear  in  this  record,  are  substantially  as 
follows : 

On  the  23rd  day  of  August,  1860,  a  train  of  cars  belonging 
to  the  appellant  was  returning  from  Gilman,  whither  it  had 
been  with  empty  cars,  to  Kankakee.  The  train  consisted  of 
an  engine,  tender  and  one  way  car;  and  reached  Chebance, 
going  northward,  at  about  4:25  p.  m.,  an  hour  when  there  was 
no  regular  train  due  at  that  point,  from  either  the  north  or  the 
south. 

There  is  some  discrepancy  in  the  testimony,  as  to  the  speed 
with  which  the  train  was  moving.  The  witnesses,  McLaugh- 
lin, Cooper  and  Vaughn,  who  were  on  the  train,  swear  that 
they  were  going  from  seven  to  eight  miles  an  hour,  while  the 
witnesses,  Biglow,  and  Mr.  and  Mrs.  "Warner,  think  they  were 
going  much  faster.  At  the  whistling  post,  eighty  rods  below 
the   depot,  the  whistle  was  blown,  and  the  train   came  nearly 
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to  a  stand.  North  of  the  depot  was  the  regular  public  road- 
crossing,  with  the  railroad  sign-board  up.  The  appellant  did 
not  regard  the  crossing  on  the  south  as  a  road-crossing.  The 
approaches  to  the  track  were  perfectly  level ;  no  work  had 
been  done  to  the  ground,  no  sign-boards  put  up;  but  as  it 
was  easy  to  pass,  the  public  did  cross  at  this  point,  and  the 
company  laid  down  plank  to  protect  their  rails. 

When  the  cars  were  coining  through  the  cut  at  the  south, 
which  was  about  four  hundred  feet  below  the  crossing,  the 
plaintiff  was  about  fifty  feet  west,  driving  on  to  the  track. 
When  plaintiff's  horse  struck  the  side  track,  the  train  was  at 
the  corn  crib,  which  was  a  hundred  to  a  hundred  and  fifty  feet 
below  the  crossing.  The  plaintiff  had  a  young  horse,  and  was 
driving  very  fast.  He  was  coming  on  to  the  track  at  the  rate 
of  six  or  eight  miles  an  hour. 

The  horse  and  wagon  went  on  to  the  track;  the  appellee 
then  discovered  the  coming  train,  and  paused,  then  turned  to 
the  left;  he  advanced  some  ten  or  fifteen  feet,  or  half  way 
from  the  crossing  to  the  end  of  the  platform,  on  the  appellant's 
track,  and  then  was  caught.  The  wagon  was  first  struck. 
The  horse's  head  had  been  turned  from  the  east  to  the  north ; 
and  plaintiff  was  thrown  by  the  engine  on  to  the  platform. 
The  plaintiff  at  the  time,  was  partially  deaf. 

The  appellee,  immediately  after  he  was  taken  up,  said  if  he 
had  had  his  hearing,  the  accident  would  not  have  happened. 

Douglass,  Wood  &  Long,  and  B.  C.  Cook,  for  Appellant. 

Cited,  19  Conn.  566;  2  Am.  Eailway  Cases,  378, 123;  16  111. 
570;  1  Dutch.  1ST.  J.  556;  43  Maine,  492;  E.  D.  Smith,  K  Y. 
Kep.  271;  6  Ohio,  K  S.  105;  30  Pa.  State  Kep.  454;  18  W,  Y. 
248,  422;  27  Barbour,  221;  20  111.  251;  19  111.  509,  636;  20  111. 
496;  13  111.  548;  3  Wheaton,  546;  16  111.  508. 

Joiner,  Blades,  Fletcher  &  Kay,  for  Appellee. 

"  Negligence,  or  want  of  care,  of  whatever  degree,  is,  from 
its  very  nature,  a  question  of  fact,  and  therefore  to  be  decided 
by  the  jury."  Beers  v.  Housatonic  B.  B.  Co.,  2  Am.  R.  R. 
Cas.  117,  118;   Sulivan  v.  Dollins,  13  111.  85;  Bloomer  v. 
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Denman,  12  HI.  240;  Young  v.  Silhwood,  11  111.36;  Duffield 
v.  Cross,  13  111.  699;  Bird  v.  LLolbrook,  15  Eng.  Com.  L,  E. 
91;  Galena  dk  Chicago  Union  R.  R.  Co.  v.  Jacobs,  20  111. 
485—496. 

If  there  be,  in  any  degree,  want  of  ordinary  care  on  the 
part  of  the  plaintiff  below,  this  evidence  supports  the  position 
that  his  misconduct  bears  no  porportion  to  the  misconduct  of 
the  defendant.  15  Eng.  C.  L.  E.  91;  Lynch  v.  Nurdin,  41 
Eng.  C.  L.  E.  422;  G.  &  C.  U.  R.  R.  Co.  v.  Jacobs,  20  111. 
485—496. 

The  plaintiff  below  had  a  right  at  the  crossing.  He  cannot 
be  viewed  as  a  trespasser.  The  evidence  shows,  that  by  the 
acts  of  the  railroad  company  that  right  of  way  had  been 
dedicated  to  the  public.  Baraclough  v.  Johnson,  35  Eng.  C. 
L.  E.  339;  Godfrey  v.  City  of  Alton,  12  111.  35;  Holden  v. 
Trustees  of  Cold  Spring,  23  Bart.  119 ;  Hunter  v.  Trustees  of 
Sandy  Hill,  6  Hill,  413,  414;  Ward  v.  Davis,  3  Sandf.  502; 
Davids  v.  The  People,  21  111.  439;  Lyman  et  al.  v.  The  Peo- 
ple, 1  Gilm.  4;  Nealy  v.  Brown  et.  al.  1  Gilm.  10;  Dtimoss 
et  al,  v.  Francis,  15  111.  543;  G.  &  C.  U.  R.  R.  Co.  v. 
Loomis,  13  111.  548;  C.  &  R.  L.  R.  R.  Co.  v.  Reid,  24  111.  144. 

Catoit,  C.  J.  However  our  sympathies  may  be  with  the 
plaintiff  below,  the  law  must  take  its  course.  Whatever  dis- 
pute there  may  be  about  the  speed  at  which  the  train  was 
running,  there  are  other  facts  about  which  there  is  no  dispute. 
Whether  this  be  a  regular  road-crossing  of  the  track  or  not,  it 
is  not  controverted  that  the  plaintiff  approached  the  crossing 
from  the  west  in  such  a  position  that  he  could  see  the  train 
for  a  considerable  distance  if  he  had  looked,  and  could  have 
heard  it  for  near  half  a  mile,  according  to  the  testimony  of 
his  own  witnesses,  if  he  had  possessed  the  faculty  of  hearing 
in  an  ordinary  degree.  Dr.  Warner  says,  a  person  two  hun- 
dred feet  from  the  crossing  could  see  down  the  track;  and 
Mrs.  Warner  says,  "any  person,  of  ordinary  hearing,  could 
have  heard  the  cars.  I  could  have  heard  them  if  I  had  been 
where  I  saw  Mr.  Buckner."  But  he  did  not  hear  them.  He 
was,  to  a  degree,  deaf.     He  was  driving  a  colt  three  or  four 
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years  old,  which  appears  to  have  been  fractious  or  timid. 
When  he  got  on  the  track,  the  colt  became  frightened  and  ran 
up  the  track,  or  north  on  the  track,  from  the  approaching 
train,  and  was  overtaken  by  it  some  distance  north  of  the 
crossing;  according  to  the  testimony  of  all  the  witnesses,  and 
as  the  engineer  testifies,  many  yards  from  the  crossing.  Mrs. 
Warner  says,  when  the  plaintiff  got  upon  the  track  the  cars 
were  at  Leonard's  corn-crib,  when  the  horse  became  unman- 
ageable, and  ran  north  upon  the  track,  towards  the  depot. 
John  Buckley  says,  "  When  Buckner  went  on  the  track  the 
cars  were  forty  or  fifty  yards  off."  "  The  horse  turned  to  the 
north;  the  wagon  was  on  the  track."  On  this  state  of  facts, 
the  court  was  asked  to  instruct  the  jury,  for  the  defendant, 
that  the  plaintiff  had  no  business  upon  the  track  above  the 
crossing,  and  that  he  was  there  of  his  own  wrong  and  at  his 
own  risk,  if  without  permission,  and  that  he  could  not  recover 
for  an  injury  there  sustained,  unless  willfully  committed  by 
the  defendant.  This  the  court  gave  with  this  explanation: 
"  This  would  not  apply,  if  the  jury  should  believe,  from  the 
evidence,  that  the  horse  rushed  on  the  track  north  of  the 
crossing  to  avoid  the  engine,  or  the  plaintiff  turned  him  that 
way  for  that  purpose."  This  threw  upon  the  defendant  the 
consequences  of  acts  of  the  horse  in  rushing  up  the  track  from 
the  impulse  of  fear,  or  of  the  acts  of  the  plaintiff  arising  from 
the  same  cause,  although  it  may  have  been,  as  indeed  it 
appears  to  have  been,  the  most  reckless  course  that  could  have 
been  taken,  if  it  was  the  voluntary  act  of  the  plaintiff.  But 
it  was  no  doubt  the  act  of  the  horse  in  a  state  of  alarm,  he 
having  become  unmanageable,  rushing  to  destruction  in  the 
shortest  and  most  obvious  way  possible.  And  to  this  uncon- 
trolable  act  of  the  horse  is  this  accident  attributable.  If  he 
had  time  to  go  ten  yards  up  the  track  before  he  was  overtaken 
by  the  train,  which  was  forty  or  fifty  feet  from  him  when  the 
wagon  was  on  the  track,  and  necessarily  the  horse  across  it, 
it  is  difficult  to  perceive  why  he  could  not  have  crossed  the 
track  before  the  train  would  have  reached  it,  had  he  kept  on 
at  the  same  speed.  That  would  seem  to  be  demonstrable  as  a 
mere  question   of  time  and   distance.      .Now   who   must  be 
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responsible  for  this  act  of  the  horse?  Undoubtedly,  the  plain- 
tiff, who  owned  him,  and  who  drove  him  there,  without  know- 
ing that  he  was  reliable.  But  the  court  told  the  jury,  if  the 
plaintiff  turned  him  there  to  avoid  the  engine,  then  he  was  there 
rightfully.  That  would  depend  upon  whether  that  was  a 
judicious  and. proper  course  to  avoid  the  danger.  If  it  was  a 
careless  or  reckless  running  into  danger  to  go  there,  then  the 
plaintiff  must  himself  suffer  the  consequences  of  that  act,  no 
matter  what  motive  may  have  prompted  the  act.  This  ex- 
planation of  the  instruction  was  wrong. 

But  without  this,  it  seems  to  us,  that  there  was  a  great  want 
of  proper  care  in  the  plaintiff,  knowing  as  he  did,  that  he  could 
not  hear  an  approaching  train  like  ordinary  persons,  in  not 
keeping  a  vigilant  look  out,  that  he  might  see  it,  when  ap- 
proaching a  railroad  crossing.  That  he  could  have  seen  the 
train  had  he  looked  down  the  track  with  a  vigilant  attention, 
there  can  be  no  doubt,  and  it  is  equally  apparent  that  if  he 
had  seen  its  approach,  he  could  and  no  doubt  would  have 
avoided  the  danger,  and  have  saved  himself  this  great  calamity. 
This  is  even  a  stronger  case  of  inattention  and  carelessness  on 
the  part  of  the  plaintiff,  than  was  that  of  Rock  Island  Rail- 
road Co.  v.  Still,  19,  111.  499,  though  in  some  of  its  features 
very  much  like  it. 

We  must  reverse  the  judgment,  and  remand  the  cause. 

Judgment  reversed. 


Willis  Dodge  et  al,  Plaintiffs  in  Error,  v.  Henry  J. 
Deal  et  al.,  Defendants  in  Error. 

ERROR  TO  McLEAN. 

A  party  will  not  be  entitled  to  a  continuance  as  a  matter  of  right,  because  a 
return  of  a  cause  with  a  mandate  from  this  court,  to  the  Circuit  Court,  had 
not  been  filed  ten  days  before  the  term.  The  party  is  only  entitled  to  suffi- 
cient time  to  prepare  for  trial. 

A  continuance  founded  upon  the  absence  of  witnesses  will  be  properly  refused, 
if  the  facts  to  be  proved  are  not  material  to  the  issue  in  the  cause. 

In  an  action  upon  a  note,  failure  of  consideration  being  pleaded,  because  the 
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note  had  been  given  for  land  to  be  conveyed  to  A  and  B,  to  which  the  pro- 
missee  had  not  title,  an  offer  to  convey  to  A  is  not  sufficient;  the  title  should 
be  tendered  to  both. 

This  was  an  action  in  assumpsit  on  two  notes  of  hand,  with 
common  counts. 

Plea,  general  issue,  with  an  agreement  signed  by  attorneys 
for  both  parties,  that  the  defense  relied  on  is  a  failure  of  con- 
sideration of  the  notes,  and  that  any  matter  may  be  given  in 
evidence  under  the  plea  of  the  general  issue,  that  could  be  given 
under  any  special  plea,  well  pleaded. 

Trial,  and  verdict  for  defendants. 

Judgment,  and  order  allowing  appeal. 

Cause  remanded  by  Supreme  Court  for  new  trial. 

Motion  for  continuance,  because  neither  the  mandate  nor 
opinion  of  the  Supreme  Court  had  been  filed  in  this  court  ten 
days  before  the  commencement  of  the  term.  Motion  overruled, 
and  ruling  excepted  to. 

On  the  third  day  of  the  term,  defendants  again  moved  the 
court  to  continue  the  case,  and  based  the  motion  upon  the 
affidavit  of  defendant,  Dodge. 

Affidavit  sets  up  the  facts  that  the  mandate  and  opinion  of 
the  Supreme  Court  were  not  filed  in  this  court  until  within  ten 
days  before  the  commencement  of  the  term,  and  that  affiant  did 
not  know  the  contents  of  said  mandate  and  opinion  until  they 
were  filed  in  this  court.  Further  sets  up,  that  before  the  3rd 
day  of  December,  1858,  defendant  Dodge,  offered  to  plaintiff. 
Henry  I.  Deal,  to  convey  to  plaintiff  whatever  title  he  had  in 
the  land,  and  to  give  $100  if  he  would  give  up  the  notes.  To 
which  offer  plaintiff  replied,  that  he  would  not  accept  a  deed 
to  the  land,  but  that  he  could  collect  the  notes  and  would 
do  so. 

That  the  only  persons  present  at  the  time  of  said  offer, 
were  the  two  defendants  and  the  plaintiff,  Henry  I.  Deal,  and 
one  Andrew  Durbin,  in  whose  store  the  offer  was  made;  and 
affiant  knows  of  no  other  witness  but  said  Andrew  Durbin,  by 
whom  said  offer  can  be  proved.  Affiant  further  says,  that  on 
the  8th  of  September,  1859,  affiant  again  offered  to  said  plain- 
tiff to  make  a  quit-claim  deed  to  said  land,  in  any  way  said 
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plaintiff  might  direct,  and  to  give  plaintiff  $100  in  satisfac- 
tion of  the  claim  sued  on.  That  affiant  knows  of*  no  witness 
by  whom  he  can  so  fully  prove  this  last  offer,  as  one  James 
W.  Hanger,  who  lives,  or  did  within  a  short  time,  in  the 
county  of  Clinton,  and  State  of  Missouri;  and  as  affiant 
believes,  said  Durbin  lives  in  the  city  of  St.  Louis,  and  State 
of  Missouri;  that  since  the  filing  of  the  mandate  and  opinion 
of  the  Supreme  Court,  in  this  court,  affiant  has  not  had  time 
to  procure  the  evidence  of  either  of  said  witnesses,  but  that 
he  expects  to  procure  the  testimony  of  both  of  them  by  the 
next  term  of  this  court;  that  the  application  is  not  made  for 
delay,  but  for  the  purpose  of  justice. 

Motion  overruled,  and  exception  taken. 

Trial  and  verdict. 

Final  judgment  for  plaintiff  below,  for  $854.42,  and  costs. 

Plaintiffs  gave  in  evidence  two  notes,  without  objection, 
and  rest. 

It  is  admitted  by  plaintiffs  below  that  they  obtained  the 
notes  by  assignment,  after  they  had  become  due,  and  that  the 
notes  were  given  for  the  south-east  quarter  of  north-east  half 
of  Section  31,  Township  24  north,  Range  1  west,  in  McLean 
county,  Illinois,  the  title  to  which  failed. 

The  facts  in  this  case  are  stated  in  the  former  report  of  it, 
in  26  111.  Reports,  page  458. 

R.  E.  Williams,  for  Plaintiffs  in  Error. 

Hannah  &  Scott,  for  Defendants  in  Error. 

Beeese,  J.  We  do  not  perceive  any  substantial  grounds  for 
the  continuance  of  this  cause  as  a  matter  of  right.  The 
record  shows  the  transcript,  with  the  mandate  of  this  court, 
was  filed  on  the  23rd  day  of  November,  1861,  some  nine  days 
before  the  commencement  of  the  December  term,  which  was 
on  the  second  day  of  that  month,  and  the  cause  was  not  tried  un- 
til the  tenth  of  December,  so  that  the  plaintiffs  in  error  had 
nineteen  days  in  which  to  prepare  for  trial. 

The  motion  for  a  continuance  on  account  of  the  absence  of 
certain  witnesses,  was  properly  refused,  as  the  facts  expected 
Yol.  XXVIII.  —  20 
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to  be  proved  by  them,  were  not  material  to  the  issue  in  the 
cause.  An -offer  to  conv.ey  the  land  to  one  of  the  plaintiffs,  we 
have  decided  in  this  case — Deal  et  al.  v.  Dodge  et  al.,  26  111. 
458 — is  not  sufficient.  He  should  have  made  a  deed,  or  re- 
leased the  grantor  from  his  covenants. 

"We  do  not  see  in  what  respect  this  case,  as  now  presented, 
differs  from  the  case  as  reported.  As  on  the  record  in  that  case 
we  reversed  the  judgment,  thereby  establishing  the  right  of  the 
plaintiffs  to  a  recovery,  so  we  must  on  this  record  affirm  the 
judgment  in  their  favor,  as  the  case  is  not  changed  in  one 
single  scintilla.  The  title  to  this  land  is  perfect  in  the  defend- 
ant Dodge.  He  has  got  all  he  bargained  for,  and  ought  to  be 
content.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Euth  Snow  et  al,  Plaintiffs  in  Error,  v.  Simeon  Ben- 
ton et  at,  Defendants  in  Error. 

ERROR  TO  KANE. 

It  cannot  be  presumed  against  proof  that  a  person  was  insane,  merely  be- 
cause his  mother  had  been  so. 

The  omission  to  name  a  child  in  a  last  will  does  not,  of  itself,  prove  that  the 
testator  was  incapacitated,  nor  will  such  omission  destroy  its  validity. 

The  fact  that  a  testator  had  been  insane  some  years  prior  to  the  Execution  of 
his  last  will,  does  not  create  a  presumption  that  insanity  was  present  at 
the  time  of  the  publication  of  it;  especially,  where  it  is  shown  that  after  a 
cure,  no  symptoms  of  a  return  of  the  malady  were  ever  manifested. 

The  plaintiff  in  error  filed  this  bill,  in  the  Kane  Circuit 
Court,  to  set  aside  the  will  of  Gilbert  Benton,  deceased,  under 
the  sixth  section  of  the  Statute  of  "Wills.  The  opinion  of  the 
Court  furnishes  a  statement  of  the  case. 

B.  F.  Parks,  for  Plaintiffs  in  Error. 

A.  M.  Herrington,  for  Defendants  in  Error. 

"Walker,  J.  The  bill  in  this  case  alleges,  that  the  testator 
was  insane,  or  of  such  weak  memory,  as  rendered  him  incapa- 
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ble  of  disposing  of  Iris  property  by  a  last  will.  The  ques- 
tion of  insanity,  or  mental  weakness,  was  twice  submitted  to 
the  determination  of  juries,  the  first  of  which  was  unable  to 
agree,  and  the  latter  found  the  instrument  to  be  the  last  will 
and  testament  of  the  deceased.  A  motion  for  a  new  trial  was 
entered,  and  overruled  by  the  court,  and  a  decree  rendered 
establishing  the  will.  From  the  evidence  of  a  large  number 
of  witnesses,  it  appears  that  Gilbert  Benton  was  sane  when 
he  published  his  will.  They  say  that  his  mind  seemed  to  be 
clear,  and  that  he  manifested  no  lack  of  mental  capacity. 
That  they  saw  no  evidence  of  mental  derangement.  The  de- 
tailed account  which  they  give,  of  what  he  said,  previous  to 
the  draft  of  the  will,  in  giving  directions  as  to  its  provisions ; 
his  speaking  of  having  designed  to  send  for  an  attorney;  his 
inquiry  whether  any  particular  form  was  required;  whether 
Lee  could  not  prepare  it,  and  his  satisfaction  with  the  draft 
when  prepared  and  submitted  for  his  approval;  all  go  to  show, 
in  the  most  satisfactory  manner,  that  he  had  the  use  of  his 
mental  faculties,  to  their  ordinary  extent,  and  that  he  was 
sane  at  the  time  the  will  was  executed.  His  acts  were  all 
consistent  with  each  other,  and  show  reason,  that  could  not 
be  manifested  by  an  insane  person.  Lee  and  Scott,  whose 
opportunities  were,  of  all  others,  the  best  to  know,  have 
no  hesitation  in  saying  he  was  sane.  Other  witnesses, 
who  were  present  during  his  illness,  were  equally  certain 
of  his  sanity.  And  it  must  be  remembered,  that  no  wit- 
ness testified,  that  in  his  opinion,  the  testator,  during  his 
sickness,  was  incapable  of  making  a  will.  But  it  is  urged, 
that  his  mother  had  been  insane,  and  that  he  must  therefore 
have  been  liable  to  hereditary  insanity.  If  it  were  conceded, 
that  persons  thus  situated  are  liable  to  become  insane,  it 
cannot  be  presumed  against  clear  and  satisfactory  evidence 
to  the  contrary.  Until  the  disease  manifests  its  presence, 
we  cannot  infer  its  existence.  A  tendency  to  a  hereditary 
disease  by  no  means  establishes  that  it  exists,  not  only  in 
the  absence  of  proof,  but  against  satisfactory  evidence  of  its 
absence.  Mere  conjectures  cannot  be  allowed  to  overcome 
satisfactory  evidence. 
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It  is  again  insisted,  that  the  fact  that  he  omitted  to  name 
Mrs.  Blass  in  the  will,  is  evidence  of  such  a  want  of  memory, 
as  rendered  the  will  inoperative  and  void.  Whilst  it  is  un- 
necessary to  say  what  effect  this  fact  might  have  had,  in  con- 
nection with  other  circumstances,  it  does  not,  when  considered 
alone,  prove  the  testator  to  have  been  incapable  of  remember- 
ing the  natural  objects  of  his  affections.  It  has  never  been 
held,  so  far  as  we  are  aware,  that  the  omission  to  name  a  child 
in  a  will,  will  destroy  its  validity.  In  this  will,  the  testator 
declares  who  shall  be  the  recipients  of  his  bounty,  and  a  court 
has  no  right  to  say,  that  others  not  named,  had  such  claims 
upon  him,  as  to  raise  a  presumption,  that  because  they  are 
omitted,  his  mind  was  so  weak  as  to  render  him  incapable  of 
disposing  of  his  estate. 

It  was  likewise  insisted  upon  the  argument,  that  as  the  tes- 
tator had  been  insane  some  ten  or  twelve  years  previous  to  the 
publication  of  this  will,  that  it  may  be  safely  inferred  that  in- 
sanity was  present  until  the  presumption  is  rebutted.  There 
is  no  evidence  in  this  record,  which  shows,  that  after  he  wa's  re- 
lieved from  that  attack,  he  ever  manifested  any  symptoms  of 
its  return.  The  evidence  shows  that  he  became  lucid,  and  con- 
tinued so  until  the  time  of  his  death.  The  evidence  fully  war- 
ranted the  finding  of  the  jury,  and  we  are  unable  to  see  how 
they  could  have  done  otherwise  than  they  did.  There  was  no 
error  in  the  instructions  given,  and  none  is  perceived  in  exclud- 
ing evidence  on  the  trial  below.  The  court  below,  therefore, 
committed  no  error  in  overruling  the  motion  for  a  new  trial,  or 
in  rendering  a  decree  establishing  the  will. 

The  decree  is  affirmed. 

Decree  affirmed. 


Peter  Schoonover,  Plaintiff  in  Error,  v.  Harmon 
Myers,  Defendant  in  Error. 

ERROR  TO  KENDALL. 

The  waiving"  of  an  examination  before  a  magistrate,  and  giving  bail  for  ap- 
pearance at  the  Circuit  Court,  is  not  such  an  admission  of  guilt  as  will  pre- 
clude the  party  from  sustaining  an  action  for  a  malicious  prosecution. 
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A  discharge  of  a  person  arrested,  by  the  prosecuting-  attorney,  is  the  usual 
mode  of  terminating  a  prosecution  in  this  State.  A  bill  need  not  be  ignored, 
before  a  party  arrested  may  maintain  an  action  for  a  malicious  prosecution. 

The  notes  of  a  magistrate,  taken  on  the  hearing  of  a  criminal  charge,  and 
never  read  to,  or  signed  by  the  party,  are  not  a  deposition;  and  are  not  evi- 
dence to  impeach  or  contradict  such  party. 

Myers  sued  Schoonover  in  case  for  a  malicious  prosecution, 
the  latter  having  caused  Myers  and  two  of  his  infant  children 
to  be  arrested  for  having  stolen  a  bee-hive,  worth  ten  dollars, 
and  causing  the  children  to  be  confined  for  five  days.  Myers 
was  ill,  at  the  time  the  officer  came  to  arrest  him,  but  he  subse- 
quently appeared  before  the  examining  magistrate,  waived  an 
examination,  and  gave  bail  for  his  appearance  at  the  Circuit 
Court.  The  two  children  were  acquitted  and  discharged, 
after  the  five  days'  confinement.  At  the  Circuit  Court  Myers 
was  discharged  by  the  prosecuting  attorney,  no  bill  having 
been  found  by  the  grand  jury.  Schoonover  pleaded  not  guilty. 
There  was  a  trial  and  verdict  for  Myers,  for  $4,500.  A  new  trial 
was  denied,  and  Schoonover  appealed.  The  case  turned  upon  the 
testimony  of  a  boy,  about  fifteen  years  of  age,  named  Brill, 
who  had  been  living  for  eleven  years  in  the  family  of  Schoon- 
over; and  who  had  been  examined  before  a  justice  of  the  peace, 
in  relation  to  the  theft,  and  also  in  an  action  of  trespass  between 
the  same  parties.  The  notes  of  evidence  given  by  Brill,  and 
taken  by  the  magistrate  on  the  primary  examination,  were 
offered  on  the  trial  for  malicious  prosecution,  but  were  not  al- 
lowed to  be  read  to  the  jury.  Brill  testified  that  he  had  been 
confined  and  ill-treated  in  various  ways,  by  Schoonover,  to  in- 
duce him  to  testify  falsely.  The  evidence  of  Brill  was  contra- 
dicted in  many  particulars,  and  an  attempt  was  made  to  im- 
peach him. 

Leland  &  Blanchaed,  and  Helme  &  Smith,  for  Plaintiff  in 
Error.  * 

The  question  whether  there  was  probable  cause,  was  sub- 
mitted to  the  jury  as  one  of  fact  merely.  What  facts  con- 
stitute probable  cause,  or  the  want  of  it,  is  a  question  of  law. 
14  Shepley,  266;   3  Strobh.  307;   20  Ohio,  119;   5  Sandf.  77; 
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7  Ind.  448;  13  111.  703;  3  Selden,  384;  2  Duer,  261;  3 
Heath  (Me.)  523;  2  Pick  SI;  23  111.  577;  Elementary  books 
general^. 

Bushnell  &  Aveey,  and  E.  F.  Bull,  for  Defendant  in 
Error. 

No  mere  frivolous  errors  will  avail  plaintiff  in  error,  even 
if  they  exist  in  the  record.  Some  one  fatal  error  must  exist, 
which  will  naturally  work  injustice  to  the  party,  before  the 
court  will  set  aside  a  verdict.  Barry  v.  Goff,  1  Chip.  304; 
Hinton  v.  Me  Veal,  5  Ham.  509;  Maddox  v.  Jackson,  Munf. 
463. 

Whether  the  facts  and  circumstances  which  amount  to  proba- 
ble cause,  exist  in  the  particular  case,  is  a  question  of  fact  and 
not  of  law.  lPick.  524;  8  Mass.  122;  1  Hill,  SL  C.  82;  3  Gill 
&  Johns.  377;  4  Munf.  59;  3  Wash.  C.  0.  31. 

The  court  is  referred  to  17  Johnson's  Rep.  176,  where  it  is 
decided,  that  in  order  to  entitle  a  party  to  give  in  evidence 
what  a  witness  swore  to  on  a  former  trial  between  the  same 
parties,  it  must  be  shown  that  the  witness  is  dead.  Also  to 
Jessup  v.  Coo7c,  1  Halst.  434;  Finn  v.  Commonwealth,  5  Rand. 
701;  Chess  v.  Chess,  17  S.  &  E.  409;  Drayton  v.  Wells,  1  K 
&  M.  409;  Walker  v.  Walker,  14  Geo.  242;  State  v.  Bonney, 
35  Maine,  (5  Red.)  105;  Bragg  v.  Commonwealth,  10  Gratt 
(Ya.)  722;  Bergen  v.  The  People,  17  111.  426. 

It  is  not  sufficient  cause  for  granting  a  new  trial,  that  the 
court  is  not  satisfied  with  the  verdict,  or  that  upon  a  view  of 
all  the  testimony,  the  court  would  have  rendered  a  different 
verdict.  Foustal  v.  Bishony,  2  A.  K.  Marsh.  521 ;  Owings  v. 
Gray,  ib.  520;  Johnson  v.  Blackman,  11  Conn.  342. 

The  court  will  not  set  aside  a  verdict  as  against  the  evidence 
in  a  cause,  merely  because  they  might,  upon  the  examination 
of  "the  evidence,  have  arrived  at  a  result  different  from  that 
found  by  the  jury.  WendaZl  v.  Safford,  12  1ST.  H.  171;  Ways 
v.  Collison,  6  Leigh,  230;  Burr  v.  Shanks,  5  Leigh,  598;  16 
111.  66. 

A  verdict  of  an  inferior  court  will  not  be  reversed,  as  being 
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against  evidence,  where  there  was  any  evidence  to  support  it. 
Bagly  v.  Leiois,  2  Mour.  142;  Dodge  v.  Britain,  1  Meigs,  84. 

It  must  be  a  very  flagrant  case  where  the  Supreme  Court 
will  grant  a  new  trial  on  the  ground  that  the  verdict  is  against 
evidence,  where  it  has  been  refused  in  the  court  below.  Price 
v.  Evans,  4  B.  Mon.  386;  Leigh  v.  Hodges,  3  Scam.  15; 
Gillett  v.  Sweat,  1  Gilm.  475;  Ifing  v.  Hill,  2  Tayl.  211; 
Carson  v.  Allen,  6  Dana,  395. 

The  jury  alone  are  the  judges  of  malice,  and  their  verdict 
should  be  for  plaintiff  in  just  such  proportion  as  the  evidence 
on  trial  develops  the  degrees  of  malice  on  part  of  defendant; 
lience,  courts  will  not  interfere  with  the  verdict  of  juries,  unless 
under  circumstances  of  peculiar  hardship.  3  Wash.  C.  C.  31; 
4  Conn.  426;  1  Cow.  251;  1  Miss.  13;  12  John.  454;  3  Scam. 
15;  1  Gilm.  475;  7  Miss.  220;  3  Gill  &  Johns.  377;  5  Mass. 
353;  4  Wend.  423;  5  Wend.  48;  2  Wend.  352;  4  B.  Mon. 
386;  2  Mour.  76. 

Appellate  courts  will  never  grant  a  new  trial  because  the 
verdict  is  apparently  against  the  weight  of  evidence,  where 
two  juries  have,  as  in  this  case,  found  the  same  way.  In  this 
case,  the  first  jury  found  for  plaintiff,  five  thousand  dollars — 
on  the  last  trial,  four  thousand  five  hundred  dollars.  Coffin  v. 
Newbury  port  Marine  Lns.  Co.,  9  Mass.  436;  Barrett  v.  Rogers, 
7  Mass.  297;  Fowler  v.  JZtna  Lns.  Co.,  7  Wend.  270;  JDorsey 
v.  Dougherty,  1  A.  K.  Marsh.  182. 

Where  there  have  been  two  trials  with  a  like  result,  a  new 
trial  will  not  be  granted  because  the  verdict  appears  to  be 
against  the  evidence.  And  in  the  case  of  Mayer  v.  Wiltberger, 
Geo.  Dreis,  Part  II.  20,  the  court  says:  The  Supreme  Court 
will  not  interfere  to  grant  a  new  trial  in  opposition  to  the  find- 
ing of  a  jury,  and  especially  after  two  concurrent  verdicts.  4 
Dana,  395;  1  Scam.  490;  7  Wend.  270;  18  111.  493;  37  Maine, 
(2  Heath),  221;  4  Texas,  84;  16  111.  66;  17  Geo.  418. 

The  law  is  well  settled  to  be,  that  courts  will  not  grant  new 
trials  in  cases  of  tort,  on  account  of  heavy  damages.  If  they 
interfere  at  all,  it  is  only  to  require  a  party  to  remit  a  part  of 
the  damages;  and  scarcely  can  a  case  be  found  where  this  has 
been  done.     Palmer  v.  Fish,  2  Curtis  C.  C.   14;  Treanor  v. 
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Donahoe,  9  Cush.  (Mass.),  228;  Sexton  v.  Brock,  15  Ark.  345; 
McGee  v.  Shafer,  9  Texas,  20;  Schleneker  etal.v.  Prisley, 
3  Scam.  484;  Simeon  v.  Pitman,  13  Ohio,  365;  Gillert  v. 
Woodbury,  9  Sliep.  246. 

Caton,  C.  J.  This  case  presents  a  most  extraordinary  spec- 
tacle, liarely  have  we  met,  either  in  the  books  or  in  our  own 
experience,  so  revolting  a  case  of  conspiracy,  subornation  of 
perjury,  and  perjury,  as  this  record  presents;  and  the  difficulty 
in  the  case,  is  to  determine  which  is  the  guilty  party,  and 
which  the  victim.  "We  have  carefully  studied  all  the  evidence 
in  the  light  of  the  very  lucid  arguments  on  both  sides,  in 
which  the  subject  is  quite  exhausted,  and  we  still  have  doubts 
hanging  about  us,  wdiether  the  boy  Brill  is  an  abandoned,  per- 
jured little  villain,  as  one  party  insists,  or  a  friendless  waif 
cast  upon  the  world,  whom  the  defendant,  by  the  most  inhuman 
cruelty,  sought  to  mould  to  his  own  wicked  purposes.  The 
wfeole  case  really  depended  on  the  credibility  of  this  witness, 
and  the  jury  believed  him,  and  in  this  we  cannot  say  they 
were  wrong,  nor  should  we  have  reversed  their  finding,  had 
they  disbelieved  him  and  found  the  other  way,  though  we 
should  have  been  as  much  inclined  to  do  so  then  as  we  are 
now.  We  shall  not  undertake  the  unprofitable  task  of  review- 
ing this  volume  of  testimony,  but  shall  proceed  to  consider 
the  questions  of  law  presented  by  the  record,  or  such  of  them 
as  we  think  are  of  such  importance  as  to  require  a  discussion 
here. 

The  first  question  of  law  which  is  presented,  arises  upon  the 
fact,  that  when  the  plaintiff  was  brought  before  the  magistrate 
upon  the  prosecution,  for  the  institution  of  which  this  action 
is  brought,  lie  waived  an  examination  and  voluntarily  gave 
bail  for  his  appearance  at  the  Circuit  Court.  This,  it  is 
insisted,  was  an  admission  at  least  of  such  a  probability  of 
guilt  as  to  preclude  him  from  ever  after  saying,  that  the  pros- 
ecution was  maliciously  instituted.  We  do  not  think  so. 
Such  a  course  may  often  be  judiciously  advised,  when  the 
party  is  not  only  innocent  in  fact,  but  known  to  be  so  by  the 
prosecutor.     At  least,  this  course  should  have  no  more  influ- 
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ence  than  would  the  finding  of  the  magistrate,  upon  a  hearing 
of  the  evidence,  that  there  was  probable  cause,  and  binding 
the  party  over  for  his  appearance,  or  committing  him. 

Again  it  is  said,  that  the  prosecution  was  not  sufficiently 
ended  when  this  action  was  brought.  No  indictment  was  found, 
nor  was  one  returned  ignored  by  the  grand  jury,  but  the 
recognizance  was  discharged  by  the  State's  attorney.  This, 
according  to  our  practice,  is  the  usual  mode  of  terminating  a 
prosecution  where  the  party  has  been  recognized  by  a  magis- 
trate, or  in  case  he  has  been  committed;  it  is  by  discharging 
him  from  jail,  where  the  evidence  is  insufficient  to  induce  the 
grand  jury  to  find  an  indictment.  It  is  not  usual  in  this  State 
for  the  State's  attorney  to  prepare  an  indictment  and  present  it 
to  the  grand  jury  in  the  first  instance,  as  in  England,  to  be  by 
them  ignored,  if  not  sustained  by  the  proof.  Indictments  here 
are  usually  drawn  only  when  directed  by  the  grand  jury  after 
having  heard  the  proof.  The  only  record,  therefore,  of  the 
termination  of  the  prosecution  is  the  order  to  discharge  the 
prisoner  or  the  recognizance. 

It  is  objected,  that  the  deposition  of  Brill,  taken  on  the  com- 
plaint before  the  magistrate,  was  improperly  excluded  from 
the  jury.  Had  there  been  such  a  deposition  taken,  it  might 
properly  have  been  admitted  for  the  purpose  for  which  this 
paper  was  evidently  offered.  But  this  paper  was  not  such  a 
deposition.  It  was  the  notes  of  the  magistrate  of  the  oral  tes- 
timony of  that  witness  which  was  never  read  to,  or  signed  by, 
him.     This  paper  was  not  competent  evidence  in  the  cause. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Nathaniel  Norton  Plaintiff  in  Error,  v.  The  Mer- 
chants' Loan  and  Trust  Company,  Defendant  in 
Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

When  the  court  below  is  asked,  as  a  favor,  to  allow  a  plea  of  usury  to  be  filed, 
and  in  the  exercise  of  its  discretion   refuses,  the  Supreme  Court  will  not 

interfere. 
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This  was  an  action  of  assumpsit  against  the  guarantor  of  a 
promissory  note,  brought  in  the  Superior  Court  of  Chicago, 
by  the  defendant  in  error  against  the  plaintiff  in  error.  The 
plaintiff  in  error  pleaded  the  general  issue,  with  five  special 
pleas.  The  plaintiff  in  error  also  asked  permission  to  file 
additional  pleas,  setting  forth  that  the  note  sued  on  had  been 
discounted  at  a  usurious  rate  of  interest.  The  court  refused 
leave  to  file  additional  pleas.  There  was  a  trial,  verdict  and 
judgment  for  defendant  in  error. 

R.  T.  Merrick,  for  Plaintiff  in  Error. 

Farwell  &  Smith,  for  Defendant  in  Error. 

Caton,  C.  J.  When  the  court  is  asked,  as  a  favor,  to  allow 
the  plea  of  usury  to  be  filed,  and  in  the  exercise  of  its  discre- 
tion refuses,  we  will  not  interfere.  But  in  this  case,  we  think 
it  was  most  properly  refused.  The  case  clearly  shows  that 
there  was  no  corrupt  agreement,  no  usury  was  bargained  for, 
but  the  clerk  in  computing  the  interest  which  was  agreed  upon 
at  the  legal  rate,  made  a  mistake,  hence  the  note  was  for  too 
much,  not  of  interest  any  more  than  of  principal.  Besides, 
the  plaintiff  remitted  the  excess,  which  was  put  in  by  mistake 
of  the  clerk. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Michael  Boyle,  Appellant,  v.  Ann  Levings,  Appellee. 

APPEAL  FROM  JO  DAVIESS. 

A  motion  for  a  new  trial  should  be  preserved  in  a  bill  of  exceptions,  or  it  will 
not  be  considered  by  this  court. 

An  action  of  trover  for  the  conversion  of  a  promissory  note,  or  for  the  conver- 
sion of  bank  bills  received  upon  it,  may  under  our  statute  be  maintained, 
although  the  plaintiff  and  defendant  were  jointly  interested  in  the  note. 

This  was  an  action  of  trover,  for  a  promissory  note.     The 
declaration  also  charged  a  conversion  of  bank  notes  and  coin. 
The  general  issue  was  pleaded.     Also,  a  special  plea,  that 
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the  note,  which  was  payable  to  the  plaintiff  below,  was  only 
nominally  hers,  but  really  the  property  of  the  defendant. 
With  a  notice  that  the  defendant  below  would  give  in  evidence 
on  the  trial,  under  the  general  issue,  a  judgment  before  Justice 
Parks,  in  his  favor,  against  the  plaintiff  below. 

Verdict  and  judgment  for  plaintiff  below.  The  defendant 
below  appealed.  The  bill  of  exceptions  does  not  show  any 
motion  for  a  new  trial. 

The  second  and  third  instructions  given  for  plaintiff  below 
are  as  follows: 

2.  If  the  jury  believe,  from  the  evidence,  that  the  money 
sued  for  was  and  is  the  money  of  Ann  Levings,  and  that  the 
same  was  collected  by  the  defendant,  before  this  suit  was  com- 
menced, then  the  jury  should  find  for  the  plaintiff. 

3.  If  the  jury  believe,  from  the  evidence,  that  a  portion  of 
the  money  sued  for  is  the  plaintiff's  money,  and  a  portion  that 
of  defendant  Boyle,  or  of  his  wife,  then  the  jury  should  find  a 
verdict  for  the  plaintiff  for  so  much  as  the  proof  shows  she  is 
entitled  to. 

The  errors  assigned  are  as  follows: 

The  verdict  and  judgment  should  have  been  for  defendant 
below. 

Giving  plaintiff's  second  and  third  instruction. 

Not  granting  a  new  trial. 

Rendering  judgment  against  defendant  below. 

Admitting  improper  evidence,  under  the  issues. 

Cannot  maintain  trover  for  an  equitable  interest  in  the  note 
sued  for. 

The  action  should  have  been  assumpsit,  not  trover. 

Leland  &  Leland,  for  Appellant. 

The  action,  if  any,  should  have  been  assumpsit,  and  trover 
does  not  lie  for  a  note  after  judgment  rendered  on  it.  11  Ire- 
dell, 226;  Ala.  130;  3  John,*  431. 

Trover  cannot  be  maintained  for  the  money  collected,, 
because  the  plaintiff  never  had  possession  of  it,  and  it  is  not 
capable  of  identification.  Trover  only  lies  for  a  chattel  which 
the  plaintiff    could  have  lost,  and  the  defendant  might  have 
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found,  and  consequently  the  instructions  are  wrong.     7  Eng. 
Com.  Law.  226. 

By  the  verdict  and  judgment  in  this  case,  they  are  made  joint 
owners  of  the  note  sued  for.  One  joint  owner  cannot  maintain 
trover  against  the  other.  Both  had  interest  in  the  note,  and 
trover  would  not  lie.     1  Term  Rep.  659. 

B.  F.  Cook,  for  Appellee. 

The  overruling  the  motion  for  a  new  trial  was  not  excepted 
to.  The  recital  of  the  clerk  is  no  part  of  the  record.  The 
court,  and  not  the  clerk,  is  to  certify  an  exception  to  bring  it 
before  this  court.  Love  v.  M  oynehan,  16  111.  278;  Lucas  v. 
Harrington,  21  111.  32;  McDonald  v.  Arnout,  14  111.  58; 
DecMert  v.  Burrill,  11  111.  83;  Metcalf  v.  Edmiston,  25  111. 
392. 

Caton,  C.  J.  The  only  question  which  is  so  presented  in 
this  case,  as  to  warrant  an  examination  by  this  court  is,  Could 
trover  be  maintained  for  the  wrong  complained  of?  We  cannot 
examine  the  decision  of  the  court  overruling  the  motion  for  a 
new  trial,  for  the  reason  that  it  is  not  shown  in  the  bill  of  ex- 
ceptions. The  clerk  states  in  the  record,  that  the  defendant 
excepted  to  the  overruling  of  the  motion  for  a  new  trial.  But 
that  does  not  make  it  a  part  of  the  record.  It  could  only  be 
made  so,  by  a  bill  of  exceptions.  The  law  requires  the  certifi- 
cate of  the  judge  and  not  of  the  clerk,  to  that  fact.  We  may 
say,  however,  that  we  have  examined  the  proof  which  is  set  out 
in  the  bill  of  exceptions,  and  do  not  think  if  the  question  were 
properly  presented,  that  we  could  disturb  the  verdict. 

The  action  is  for  trover,  in  two  counts.  One,  for  the  con- 
version of  a  promissory  note,  and  the  other  for  the  conver- 
sion of  bank  bills.  It  turns  out  that  the  note  was  payable  to 
the  plaintiff,  bat  the  defendants  were  entitled  to  a  part  of  the 
money  due  upon  it,  and  they  converted  the  whole  of  the  note, 
or  the  money  which  they  collected  upon  it,  to  their  own  use, 
denying  the  right  of  the  plaintiff  to  any  portion  of  it.  At 
common  law  this  action  could  not  be  maintained,  but  under 
the  second  section  of  the  fifty-sixth  chapter,  R.  S.,  we  think 
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it  can.  The  section  is  this:  "If  any  person  shall  assume  and 
exercise  conclusive  control  over,  or  take  away,  destroy  or  lessen 
in  value,  or  otherwise  injure  or  abuse,  any  property  held  in 
joint  tenancy,  tenancy  in  common,  or  coparcenary,  the  party 
aggrieved  shall  have  his  action  of  trespass  or  trover  for  the 
injury,  in  the  same  manner  as  he  would  have  if  such  joint 
tenancy,  tenancy  in  common,  or  coparcenary,  did  not  exist." 
This  seems  to  reduce  the  question  to  the  simple  inquiry,  could 
this  action  have  been  maintained  if  the  plaintiff  had  owned 
the  whole  of  the  note?  for  if  it  could,  then  the  statute  says  it 
may  be  maintained  now,  in  the  same  manner  as  then.  The 
form  of  the  action,  it  thus  seems,  may  be  the  same  in  the  one 
case  as  the  other,  because  it  may  be  done  in  the  same  manner. 
There  is  no  dispute,  if  the  plaintiff  owned  the  whole  of 
the  note,  that  she  could  maintain  this  action.  This  disposes  of 
the  second  and  third  instructions,  given  for  the  plaintiff,  to 
which  we  think  the  bill  of  exceptions  shows,  the  defendant  did 
except,  although  the  plaintiff  below  questions  this.  We  think 
the  instructions  were  right,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Otho   Klemm  et  al.,    Plaintiffs   in  Error,  v.  Robert 
Dewes,  Defendant  in  Error. 

ERROR  TO  COOK. 

It  is  erroneous  to  enter  a  judgment  against  a  party  not  served  with  process. 

An  appearance  by  motion  to  set  aside  a  default,  entered  against  several  de- 
fendants served,  is  not  such  an  appearance  as  will  cure  a  want  of  service 
upon  others.  And  it  is  error  to  render  a  final  judgment  pending  such  a 
motion. 

This  action  was -commenced  June  2,  A.  D.  1858,  in  the  Cir- 
cuit Court  of  Cook  county. 

The  precipe  and  declaration  are  entitled  of  October  term, 
A.  D.  1858.  The  summons  was  dated  June  2,  1858,  and  was 
in  assumpsit,  and  returnable  on  the  fourth  Monday  of  June, 
1S5S. 
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The  precipe,  summons,  and  declaration,  are  all  in  favor  of 
Robert  Dewes,  plaintiff,  against  Daniel  T.  Elston,  William  H. 
Davis,  Orrin  J.  Rose  and  Otho  Klemm,  as  joint  defendants. 

The  summons  was  returned  5th  June,  1858,  served  upon 
Elston,  Davis  and  Rose,  and  not  found  as  to  Klemm. 

On  the  30th  clay  of  June,  1858,  default  and  interlocutory 
judgment  was  entered  against  all  the  defendants,  although 
there  had  been  no  service  upon,  or  appearance  by  defendant 
Klemm. 

On  the  first  day  of  July,  1858,  the  record  shows  this  entry: 

"  This  day  come  the  said  defendants  by  their  attorneys,  and 
they  now  move  the  court  to  set  aside  the  default  heretofore  taken 
and  entered  of  record  against  them  in  this  cause." 

Nothing  more  appears  in  the  record  respecting  this  motion. 

On  the  18th  day  of  July,  1858,  there  was  an  ex  parte  assess- 
ment of  damages,  pursuant  to  the  default  entered  on  the  30th 
day  of  June,  1858,  and  judgment  awarded  in  favor  of  plaintiff 
below,  against  all  the  defendants  below,  for  $2,700. 

The  record  does  not  show  any  service  upon  the  defendant 
(  below  ),  Klemm,  nor  any  publication,  nor  any  appearance  to 
the  action  by  him,  nor  any  appearance  of  any  of  the  defendants 
below,  except  to  move  to  set  aside  the  default,  as  above  set  forth, 
no  attorney's  name  being  there  mentioned. 

Burnham  &  Martin,  for  Plaintiffs  in  Error. 

Cited,  23  111.  88;  25  111.  107. 

Williams,  Woodbridge  &  Grant,  for  Defendant  in  Error. 

Cited,  17  111.  236. 

Walker,  J.  The  summons  was  against  four  defendants. 
It  was  served  on  three  only,  and  returned  not  found  as  to  the 
other.  No  appearance  was  entered  by  the  defendant  not 
served,  but  a  default  was  taken  against  all  the  defendants. 
Afterwards,  and  before  a  final  judgment  was  entered  on  the 
default,  the  record  shows  that  defendants  entered  a  motion  to 
set  aside  the  default,  which  does  not  appear  to  have  been 
disposed  of,  but  a  judgment  was  rendered  on  the  default.     It 
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is  urged,  that  the  entry  of  this  motion  cured  the  error  of 
taking  a  default  against  a  defendant  not  served,  and  who  had 
not  entered  his  appearance.  Had  he  entered  a  general  appear- 
ance, even  at  that  stage  of  the  proceeding,  there  might  be 
some  force  in  the  position.  It  might  then  be  said,  that  the  ob- 
ject was  to  cure  an  irregularity,  and  give  validity  to  the  judg- 
ment. But  in  this  case  the  object  was  to  get  rid  of  a  judg- 
ment which  was  void  as  to  him.  How  this  could  give  validity 
to  a  void  judgment  we  are  unable  to  perceive.  To  do  so, 
would  be  to  hold  that  a  denial  of  validity,  was  to  give  it  force 
and  effect.  It  would  be  to  reverse  all  the  presumptions  arising 
from  human  action. 

Even  if  this  was  a  general  appearance,  the  court  erred  in  not 
vacating  the  judgment  by  default,  and  letting  him  in  to  make 
his  defense.  It  was  manifest  error  to  render  judgment  against 
this  defendant,  while  this  motion  was  still  pending.  The  judg- 
ment of  the  court  below*  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William  Scarlett  et  al,  Appellants,  v.  Iea  Gokham 
et  al.9  Appellees. 

APPEAL  FROM  KANE. 

The  rights  of  a  bona  fide  purchaser  of  land  will  not  be  affected  by  previous 
fraudulent  transactions,  connected  with  the  transfer  of  it. 

Notice  by  lis  pendens  does  not  extend  so  as  to  affect  those  who  claim  under 
parties  who  were  not  parties  to  the  litigation. 

This  bill  of  complaint,  filed  October  15,  1857,  by  the  com- 
plainants against  Stephenson  alone,  prays  to  set  aside  a  con- 
veyance made  by  Gorham,  one  of  the  complainants,  to  said 
Stephenson,  of  certain  lands  in  Kaneville,  Kane  county,  on 
the  ground  of  frand,  or  fraudulent  representations,  on  the  part 
of  Stephenson,  in  obtaining  such  deed;  and  that  the  title  to 
said  lands  may  become  again  vested  in  the  complainants. 

In  December,  1859,  one  of  the  complainants  (Gorham)  filed 
what  purports  to  be  a  supplemental  bill  of  complainant  against 
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Stephenson,  William  and  Mary  Scarlett,  Thomas  E"ewlan  and 
others,  certain  judgment  creditors  of  Stephenson,  alleging  fraud 
and  fraudulent  representations  on  the  part  of  Stephenson,  to 
obtain  the  deed  of  said  lands,  and  praying  that  said  judgment 
l;e  reversed,  and  cease  to  be  a  lien  on  said  lands,  and  all  sales 
and  deeds  of  said  lands  made  by  the  sheriff  be  set  aside,  and 
the  deed  from  Gorham  to  Stephenson  be  canceled,  and  Ste- 
phenson re-convey,  or  said  creditors  of  Stephenson  be  directed 
to  pay  complainant's  demand  of  $600. 

Mary  E.  Scarlett  purchased  of  Thomas  Newlan,  and  New- 
Ian  obtained  title  through  a  sheriff's  deed  of  the  lands,  made 
after  the  expiration  of  the  time  of  redemption,  on  a  sale  made 
May  1, 1858,  upon  a  judgment  obtained  against  Stephenson, 
in  Kane  Circuit  Court,  March  9,  1857,  by  Abraham  Moore, 
who  sued  for  the  use  of  Julius  C.  Burnham,  for  the  sum  of 
$240,  and  also  upon  a  judgment  obtained  against  Stephenson 
in  favor  of  same  parties,  on  May  29,  1827,  for  $1,000  debt, 
and  $266.64  damages  and  costs;  which  sale  of  said  lands  was 
made  to  one  Anor  Richardson;  and  said  Richardson's  certifi- 
cate of  purchase  was  sold  and  assigned  by  him  to  JSTewlan,  and 
Kewlan  received  the  sheriff's  deed. 

Kewlan  obtained  judgment  against  Stephenson,  September 
12,  1857,  in  Aurora  Court  of  Common  Pleas,  for  $490.60;  and 
the  land  in  controversy  was  sold  on  an  execution  on  said  judg- 
ment, on  the  first  day  of  January,  1858,  to  E"ewlan. 

Gorham  conveyed  the  legal  title  to  the  lands  in  controversy 
to  Stephenson,  by  warranty  deed,  September  12,  1857. 

The  two  judgments  in  favor  of  Moore,  for  the  use  of  Burn- 
ham,  against  Stephenson,  it  is  alleged,  became  a  lien  on  the 
land  in  controversy  as  soon  as  the  legal  title  became  vested  in 
Stephenson;  and  the  sale  afterwards  to  Anor  Richardson  on 
said  judgments  vested  in  him  a  valid  title,  and  the  assignment 
of  his  certificate  to  Newlan;  and  the  sheriff's  deed,  subse- 
quently obtained  thereon,  vested  in  Newlan  a  valid  title;  and 
the  conveyance  by  Newlan  to  Mary  E.  Scarlett,  being  bona 
fide,  and  for  a  valuable  consideration,  vested  in  her  a  valid 
title. 

Anor  Richardson  was  a  third  party  ( not  a  creditor )  who 
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purchased  for  a  valuable  consideration,  without  notice,  and  was 
in  all  respects  a  bona  fide  purchaser;  and  the  title  of  Newlan 
and  Scarlett,  through  him,  should  be  protected. 

Newlan  was  also  a  bona  fide  purchaser  on  the  sale  on  his 
own  judgment,  made  January  1,  1858;  which  judgment  was 
obtained,  and  became  a  lien,  September  14,  1857. 

The  decree  is  in  favor  of  both  Gorham  and  Hawkins  as  com- 
plainants, and  against  Stephenson  and  several  other  defend- 
ants, having  different  rights,  and  states  that  the  court  did  then 
and  there  find  and  fix  the  amount  due  from  Hawkins  (one  of 
the  complainants)  to  Gorham  (another  of  the  complainants), 
for  the  purchase-price  of  said  land,  and  that  claim  against 
Hawkins  ought  to  be  a  just  lien  on  said  land,  etc. ;  and  that 
the  defendants  have  ninety  days  to  pay  the  debt  thus  due 
from  one  of  the  complainants  to  the  other,  or  the  land  be 
cold,  etc. 

Chas.  Wheaton,  for  Appellants. 

Glovee,  Cook  &  Campbell,  for  Appellees. 

Caton,  C.  J.  There  was  an  abundance  of  fraud  proved  in 
this  case  to  vacate  the  sale,  and  compel  a  re-transfer  of  the 
title,  if  the  fraudulent  party  alone  were  to  be  affected  by  it. 
But  here  the  rights  of  an  innocent  bona  fide  purchaser  inter- 
vene. The  title  of  the  present  owner  relates  back  to  the  time 
when  the  payment  became  a  lien  upon  the  premises;  at  that 
time  the  bill  had  not  been  filed,  even  if  the  doctrine  of  notice 
by  lis  pendens,  were  extended,  so  as  to  affect  those  who  claim 
under  parties,  who  were  not  parties  to  the  bill. 

The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed,  and  bill  dismissed. 
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Charles  Mason  et  al,  Plaintiffs  in  Error,  v.  McGirk 
et  al.,  Defendants  in  Error. 

ERROR  TO  BUREAU. 

If  a.  trial  is  had  upon  bill  and  answer,  without  a  replication,  the  answer  must 

be  considered  as  true. 
A  court  has  not  power  to  decree  affirmative  relief  on  an  answer ;  this  can 

only  be  done  on  bill  or  cross -bill  praying  such  relief. 

The  complainants  are  the  executor  and  devisees  of  Jesse  C. 
Smith,  deceased,  and  file  their  bill,  alleging,  that  a  patent  for 
the  premises  in  controversy  was  issued,  by  the  United  States, 
to  John  Reynolds,  John  Claypool  and  Samuel  B.  Chandler. 
That  Chandler,  by  warranty  deed,  dated  Oct.  10,  1839,  con- 
veyed his  interest  to  Reynolds;  that  Reynolds,  by  deed  dated 
March  20, 1846,  and  recorded  September  24,  1847,  conveyed  all 
his  interest  to  said  Jesse  C.  Smith;  and  that  Claypool,  by 
deed  dated  September  2,  1845,  conveyed  his  interest  to  Smith. 
That  Smith  died  July  30,  1850,  and  the  two  conveyances,  from 
Chandler  to  Reynolds,  and  from  Claypool  to  Smith,  were  not 
recorded  until  April  13,  1859.  That  in  1856,  Mason,  the  exec- 
utor, with  the  consent  of  the  devisees,  employed  the  defend- 
ant, McGirr,  to  assist  in  affecting  a  sale  of  the  lands,  and  that 
he  acted  as  such  agent  until  1859;  that  said  McGirr  knew  the 
lands  had  been  conveyed  to  Smith,  but  ascertained,  while  act- 
ing as  agent,  that  the  deeds  from  Chandler  to  Reynolds  and 
from  Claypool  to  Smith  had  not  been  recorded  in  Bureau 
county.  That  thereupon  McGirr,  by  fraud  and  misrepresen- 
tation, procured  quit-claim  deeds  of  the  premises  from  Chand- 
ler and  Claypool,  and  caused  the  same  to  be  recorded.  That 
by  quit-claim  deed,  for  the  recited  consideration  of  one  dollar, 
and  other  considerations,  McGirr  conveyed  his  title  to  defend- 
ant, Tilden,  which  deed  was  recorded  May  1,  1859,  and  that 
Tilden  had  notice  of  the  aforesaid  conveyances  to  Smith.  The 
bill  prays  that  the  deeds  from  Chandler  and  Claypool  to 
McGirr,  and  from  McGirr  to  Tilden,  be  set  aside,  and  for  other 
relief  agreeable  to  equity,  etc. 
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The  defendants  file  separate  answers,  denying  most  of  the 
material  averments  in  the  bill,  and  insisting  upon  the  validity 
of  Tilden's  title. 

~No  replications  having  been  filed,  the  case  was  set  down  for 
hearing  npon  the  bill  and  answers,  and  a  decree  was  entered 
that  the  bill  be  dismissed,  that  complainants  pay  the  costs,  and 
"  that  the  title  to  the  undivided  two- thirds  of  the  premises  be 
confirmed  in  Tilden." 

The  plaintiffs  assign  that  the  latter  part  of  the  decree  is 
erroneous. 

B.  F.  Ayee,  for  Plaintiffs  in  Error. 

A  court  of  chancery  cannot  give  affirmative  relief  to  a  de- 
fendant upon  an  answer  merely,  except  so  far  as  a  refusal  of 
relief  to  the  complainant  will  amount  to  it. 

"Where  the  defendants  rely  on  their  answer  alone,  they  can 
use  the  answer  only  for  the  purpose  of  defense.  If  they  wish 
for  affirmative  relief,  they  must  seek  it  by  way  of  an  original  or 
cross-bill.  Ballance  v.  Underhill,  3  Scam.  453;  Edwards  v. 
Helm,  4  Scam.  142;  Tarleton  v.  Veets,  1  Gilm.  470;  Rowan 
v.  Bowles,  21  111.  17;  McConnell  v.  Smith,  23  111.  611;  Ger- 
man v.  Machin,  6  Paige,  290;  2  Barbour's  Oh.  Prac.  126, 128; 
Story's  Eq.  Plead.,  sec.  391;  3  Daniel's  Oh.  Prac.  1742. 

"  Where  a  bill  is  filed  to  set  aside  an  agreement  or  convey- 
ance, the  agreement  or  conveyance  cannot  be  established  with- 
out a  cross-bill,  filed  by  the  defendant."  2  Barbour's  Ch.  Prac. 
128. 

E.  F.  Bull,  for  Defendants  in  Error. 

A  decree  of  dismissal  to  a  bill  in  chancery,  entered  upon  a 
hearing  of  the  cause,  is  a  bar  to  any  subsequent  proceedings  in 
chancery  between  the  same  parties,  and  their  privies,  on  account 
of  the  same  subject-matter.  Holmes  v.  Remson  et  al.,  7 
Johns.  Chan.  K.  286;  Gould  v.  Stanton  et  al.,  16  Conn.  (11 
New  Series),  12;  Story's  Eq.  Plead.,  sees.  456,  793. 

A  dismissal  of  a  bill  in  chancery,  filed  for  the  purpose  of 
setting  aside  a  conveyance,  rendered  upon  the  trial  of  the  bill, 
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operates  as  an  affirmance  of  the  conveyance,  and  the  court  may 
establish  the  title  under  such  conveyance,  on  the  answer  alone, 
without  the  aid  of  a  cross- bill  for  that  purpose.  Gould  v. 
Stanton  et  al.,  16  Conn.  (11  New  Series  ),  12. 


Walker,  J".  This  cause  was  tried  in  the  court  below,  on 
bill  and  answers,  without  replications.  The  answers  denied  -all 
the  material  allegations  contained  in  the  bill.  When  a  trial  is 
had  upon  bill  and  answer,  and  no  replication  is  filed,  according 
to  the  uniform  rule  of  practice  in  a  court  of  equity,  the  answer 
must  be  considered  as  true.  De  Wolf  v.  Long,  2  G-ilrn.  682; 
Kitchell  v.  Burgwin,  21  111.  40.  The  answers  deny  any 
notice  of  McGirr's  agency,  all  knowledge  that  complainants 
were  the  owners  of  the  title,  which  is  claimed  by  the  bill,  or 
of  their  unrecorded  deeds,  as  well  as  all  fraud  in  the  sale  to,  or 
purchase  by  Tilden.  The  answers  allege  that  he  purchased 
for  the  sum  of  fourteen  hundred  dollars,  nine  hundred  of  which 
had  been  paid.  This  being  considered  as  true,  the  court  below 
could  not  have  done  otherwise  than  dismiss  the  complainants5 
bill. 

But  it  is  further  objected,  that  the  court  had  no  power  to 
decree  affirmative  relief  on  the  bill  and  answers  alone.  The 
practice  has  been  long  and  uniformly  settled,  and  it  must  be 
regarded  as  the  established  practice  of  this  court,  that  such 
relief  can  never  be  given,  unless  it  be  on  bill  or  cross-bill 
praying  relief.  Balance  v.  Underhill,  3  Scam.  453;  Edwards 
v.  Helm,  4  Scam.  142;  Tarlion  v.  Veets,  1  Gilm.  470; 
Rowan  v.  Bowles,  21  111.  IT;  McC own-ell  v.  Smith,  23  111. 
611.  In  such  cases,  all  the  court  can  do,  is  to  refuse  the  re- 
lief sought,  and  dismiss  the  bill,  leaving  the  defendant,  if  he 
have  equitable  rights,  to  pursue  them  in  an  original  suit.  If 
this  decree  were  to  remain  in  force,  it  would  operate  as  a  bar 
to  a  recovery  in  ejectment,  notwithstanding  the  complainants 
might  establish  an  indisputable  right  of  recovery  outside  of 
the  grounds  relied  upon  in  the  bill,  it  would  be  unjust  to 
cut  off  their  rights,  by  decreeing  that  Tilden  had  an  indefeas- 
ible estate  in  the  premises,  without  permitting  complainants 
to  controvert  the  fact  by  answer  and  proof.     In  decreeing  a 
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confirmation  of  his  title  without  a  cross-bill,  the  court  below 
committed,  an  error,  for  which  the  decree  must  be  reversed,  but 
a  decree  will  be  entered  here,  dismissing  the  bill  without  preju- 
dice. 

Decree  reversed. 


Alexander  W.  Albro,  impleaded  with  Thos.  Williams 
et  al,  Plaintiff  in  Error,  v.  Chatocey  L.  Dayton, 
Defendant  in  Error. 

ERROR   TO   STARK. 

A  party  who  has  slept  upon  his  rights,  failing  to  use  his  remedies  at  law,  can- 
not, upon  mere  complaint  as  to  his  attorney,  obtain  relief  in  equity.  He 
should  show  fraud,  accident  or  mistake. 

Defendant  in  error,  on  the  6th  day  of  July,  A.  D.  1859, 
filed  his  bill  in  equity  in  the  Henry  Circuit  Court, '  against 
plaintiff  in  error  and  others,  with  an  order  indorsed  by  the 
judge  of  the  23rd  Judicial  Circuit  for  the  writ  of  injunction. 

Bill  alleges,  that  in  December,  1858,  Williams,  for  the  use 
of  Stephen  Albro,  brought  suit  in  attachment  in  the  Henry 
Circuit  Court,  against  Smith  Lamb;  that  a  writ  of  attach- 
ment issued  therein,  and  was  placed  in  the  hands  of  plaintiff 
in  error,  as  deputy  sheriff  of  said  Henry  county,  to  serve,  and 
that  in  obedience  to  said  writ,  he  levied  the  same  upon  two 
mares,  one  two-horse  wagon  and  a  set  of  double  harness,  on 
the  27th  day  of  December,  1858,  as  the  property  of  Lamb. 

That  defendant  in  error,  on  the  7th  day  of  January,  1859, 
commenced  his  suit  in  replevin,  in  the  Henry  Circuit  Court, 
to  the  regular  April  term,  1859,  against  plaintiff  in  error,  to 
recover  the  property  so  held  by  him,«  and  thereby  did  obtain 
possession  thereof.  That  at  the  special  April  term,  1859,  of 
said  court,  defendant  in  error's  attorney  dismissed  said  replevin 
suit,  and  thereupon  the  judge  awarded  a  retomo  habendo, 
and  without  a  jury,  heard  evidence  and  rendered  a  judgment 
for  $135,  against  defendant  in  error,  as  damage  for  the  wrong- 
ful detention  of  said  property,  from  January  7,  1859,  to  April 
6,  1859,  and  the  costs  of  suit,  taxed  at  $7.85.     That  a  retomo 
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habendo  and  fieri  facias  were,  at  the  filing  of  bill,  in  the 
hands  of  D.  E.  Norton,  sheriff  of  Bureau  county,  who  would 
execute  the  same  unless  restrained  by  injunction. 

That  said  attachment  suit  was  still  pending  in  the  'Henry 
Circuit  Court.  That  plaintiff  in  error  was  not  entitled  to  any 
judgment  for  damage  for  detention  of  the  property,  because 
an  officer.  That  said  judgment  was  inequitable  and  unjust. 
That  said  attorney  had  no  authority  to  dismiss  said  suit,  and  is 
responsible  therefor.  Bill  prays  an  injunction  against  D.  E. 
Norton,  Alexander  W.  Albro,  Thomas  Williams  and  Stephen 
Albro,  that  said  replevin  suit  be  reinstated  on  the  docket,  and 
said  injunction  made  perpetual. 

At  the  special  April  term,  1860,  plaintiff  in  error  appeared 
by  solicitors  and  entered  his  motion  to  dissolve  said  injunction, 
for  want  of  equity  appearing  on  the  face  of  the  bill.  Motion 
overruled.  Defendant  in  error  to  pay  costs  of  said  term.  Leave 
given  to  him  to  amend  bill  and  file  supplementary  bill.  De- 
fendant in  error  files  the  supplementary  bill,  alleging  the  abate- 
ment of  said  suit  in  attachment.  On  same  day  venue  is 
changed  to  the  county  of  Stark.  On  the  18th  September, 
1860,  plaintiff  in  error  files  his  general  demurrer  to  the  origi- 
nal and  supplemental  bill.  <• 

At  the  April  term,  1860,  of  the  Stark  Circuit  Court,  E.  K 
Powell,  Judge,  overruled  demurrer,  and,  plaintiff  in  error 
abiding  by  his  demurrer,  entered  a  decree  as  follows,  to  wit: 

"  It  is  ordered,  adjudged  and  decreed,  that  the  said  Alex- 
ander W.  Albro,  David  E.  Norton,  Stephen  Albro  and 
Thomas  Williams,  be  perpetually  enjoined  from  any  and  all 
further  attempts  to  collect  the  judgment  mentioned  in  said 
bill,  as  having  been  rendered  by  the  Circuit  Court  of  Henry 
county,  Illinois,  at  the  special  April  term  thereof,  A.  D.  1859, 
in  favor  of  Alexander  W.  Albro,  and  against  said  complain- 
ant, (in  which  said  complainant  was  plaintiff)  for  the  sum  of 
$135,  and  for  a  writ  of  retorno  habendo,  and  also  from  any 
and  all  further  attempts  to  execute  the  execution  and  writ  of 
retorno  habendo  issued  thereon.  And  it  is  further  ordered, 
that  the  complainant  pay  the  costs  of  said  suit  in  replevin  ad- 
judged against  him,  and  that  the  injunction  in  this  cause  be 
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dissolved  so  far  as  the  same  extends  to  such  costs,  and  that  the 
said  defendant,  Alexander  "W".  Albro,  pay  the  costs  of  this 
suit." 

J.  I.  Bennett,  and  II.  Bigelow,  for  PlaintirT  in  Error. 

Equity  follow  the  law,  statute  and  common:  1st,  strictly, 
when  the  law  is  plain  and  pertinent  to  the  case;  and  2nd,  by 
analogy,  when  the  law  does  not  admit  of  literal  application. 
Willard's  Eq.  Jur.  44,  45;  Burrill's  Law  Dictionary,  427; 
Woodeson's  Lect.  56;  1  Story's  Eq.  Jur.  64;  6  Paige,  292; 
4  Johns.  Ch.  P.  149;  Murray  v.  Carter,  20  Johns.  576;  Kane 
v.  Bloodgood,7  Johns.  Ch.  P.  118;  Fonb.  Eq.,  lib.  1,  p.  4,  sec. 
27,  and  notes. 

A  court  of  equity  will  not  entertain  jurisdiction  where 
there  is  a  remedy  at  law.  Rees  v.  Parish,  1  McCord's  Ch. 
P.  59;  Bell  v.  ' Beemen,  3  Murphy,  273;  Tollison  v.  West, 
Harper's  Eq.  93;  Lamson  v.  Hunt,  1  Poot,  207;  Staniford 
v.  Dewit,  id.  317;  Beardsley  v.  Curtice,  id.  499;  Fitch  v. 
Broomfield,  id.  468;  Strong  v.  McDonald,  id.  364;  Bird  v. 
Holaboard,  2  Poot,  35;  Pitkin  v.  Pitkin,  7  Conn.  315; 
Bailey  v.  Strong,  8  Conn.  278;  Beach  v.  Norton,  9  Conn. 
182;  Davis  v.  Hall,  4  Monroe,  28;  Ferguson  v.  Bullock,  1 
A.  K.  Marsh.  71;  Waggoner's  Trustees  v.  M' Kinney,  id. 
480:  Burns" s  Heirs  v.  Rowland,  2  A.  A.  Marsh.  232;  Cum- 
mins v.  Boyle,  1  J.  J.  Marsh.  480;  Keys  v.  Miller,  2  J.  J. 
Marsh.  12;  Watts  v.  Hunn,  4  Little,  267;  Williams  v.  Pat- 
terson, 2  Tenn.  229;  Standifer  v.  McWharter,  1  Stewart, 
532;  Andrews  v.  Solomon,  1  Peters'  C.  C.  P.  356;  Coe  v. 
Turner,  5  Conn.  86;  Baker  v.  Biddle,  Baldwin,  394;  Bussy 
v.  McKie,  2  McCord's  Ch.  P.  26. 

Chancery  will  not  relieve  where  the  party  might  have  de- 
fended at  law.  Walker  v.  Smith,  8  Yerger,  238 ;  Murray  v. 
Graham,  6  Paige,  622;  Whiteside  v.  Eayle,  3  Humph.  Tenn. 
205;  Veach  v.  Rennebaker,  2  Bibb,  326;  Morrison 's  Execu- 
tors v.  Hart,  id.  4;  Cunningham  v.  Caldwell,  Hardin,  123; 
Hampton  v.  Dudley,  1  J.  J.  Marsh.  274;  Mack  v.  Cudiff,  6 
Porter,  549;  Moffet  v.  White,  1  Little,  324;  Hurbard  v.  Hob- 
son,  1  Breese,  147;    Campbell   v.  Morrison,   7  Paige,    157; 
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Pollard  v.  Collins,  8  Ohio  R.  43;  Moore  v.  Dial,  3  Stewart, 
135;  Thomas  et  al.  v.  Hearn  et  al.,  2  Porter,  177;  Mallory  v. 
Mattock,  10  Ala.  595;  Secorcfa  Brooks  v.  Woodward,  8  Ala, 
500;  Fiske  v.  Hunt,  3  Story's  R  587. 

Equity,  as  well  as  law,  favors  those  who  are  vigilant  and 
active,  not  those  who  are  negligent  and  sleep  upon  their 
rights.  Vigilantibus  non  dormientibus,  jura  subveniunt. 
Broome's  Legal  Maxims,  pp.  246,  247;  Stinnett  v.  Bank  at 
Mobile,  9  Ala.  320;  McKnight  v.  Taylor,  1  Howard,  161; 
Duncan  v.  Lyon,  3  Johns.  Ch.  H.  360 ;  Burrows  v.  Doty,  1 
Harrington's  Ch.  E. ;  Mack  v.  Doty,  366. 

Howe  &  North,  for  defendant  in  Error. 

Cited,  24  111.  295;  22  111.  161;  6  Johns.  296;  9  Wend.  514;  3 
Hammond  (Ohio)  518;  13  111.  623,  624. 

"Walker,  J.  The  bill  in  this  case  was  exhibited,  to  enjoin 
the  execution  of  a  writ  of  fi.  fa.,  and  a  writ  of  retomo 
habendo,  issued  against  complainant,  and  in  favor  of  Albro. 
The  bill  charges,  that  a  writ  of  attachment  had  previously 
issued  out  of  the  Henry  Circuit  Court,  in  favor  of  one 
Williams,  for  the  use  of  Stephen  Albro,  and  against  Smith 
Lamb,  which  was  executed  by  a  levy  on  certain  property,  by 
Alex.  Albro,  as  deputy  sheriff,  in  whose  hands  the  writ  had 
been  placed  to  execute.  That  complainant,  claiming  to  be 
the  owner  of  the  property,  sued  out  a  writ,  and  replevied  it  and 
employed  counsel  to  prosecute  the  suit,  who,  without  authority 
from  complainant,  or  without  giving  him  any  notice,  dismissed 
the  suit.  Thereupon  the  court  heard  evidence  and  assessed,  and 
rendered  a  judgment  for  $135  damages,  in  favor  of  the  deputy 
sheriff,  for  the  detention  of  the  property,  and  awarded  its  return 
to  him. 

It  was  upon  this  judgment,  that  the  writs  sought  to  be  en- 
joined, had  been  issued.  The  bill  also  alleges,  that  complain- 
ant fears  that  his  attorney  was  in  the  interest  of  the  opposite 
party,  and  that  he  betrayed  the  rights  of  complainant,  and 
that  he  fears  the  attorney  committed  an  outrageous  fraud  upon 
complainant,  and  that   the  attorney  is  wholly  responsible,  as 
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complainant  believes.  By  a  supplemental  bill  it  is  alleged, 
that  the  attachment  suit  in  which  the  property  was  taken,  had 
been  abated.  To  the  bill  a  demurrer  was  filed,  and  overruled. 
A  decree  was  rendered,  making  the  temporary  injunction 
perpetual,  restraining  the  enforcement  of  the  judgment  in  the 
replevin  suit. 

The  bill  fails  to  allege  that  complainant  took  any  steps  to 
prosecute  his  replevin  suit,  beyond  the  employment  of  an 
attorney.  He  did  not  attend  the  court;  he  did  not  cause  his 
witnesses,  if  he  had  any,  to  attend;  he  did  not  have  them 
subpoenaed,  or  furnish  their  names  to  his  attorney,  that  he 
might  have  taken  the  necessary  steps  to  procure  their  attend- 
ance. It  fails  to  allege  that  any  fraud  was  practiced  upon 
him  by  the  opposite  party;  or  that  he  was  prevented  by  any 
accident  from  obtaining  a  full  and  fair  trial  at  law.  There  is  a 
total  failure  to  show  diligence  in  the  prosecution  of  his  suit. 
The  result  was  such  as  any  prudent  man  would  expect  would 
follow  such  negligence  and  indifference  to  his  rights.  If  he 
was  the  owner  of  the  property,  he  had  every  means  of  estab- 
lishing the  fact  on  a  trial  of  the  replevin  suit.  Failing  to 
establish  that  right,  he  must  bear  the  consequences  of  his  neg- 
lect. "Where  the  remedy  at  law  is  complete,  and  a  party 
has  the  opportunity  to  avail  himself  of  it,  a  court  of  equity 
will  never  interfere,  unless  the  result  has  been  occasioned  by 
fraud,  accident,  or  mistake,  where  the  party  has  been  vigilant, 
and  has  not  been  guilty  of  laches  in  his  efforts  to  preserve  his 
rights,  in  the  suit  at  law. 

There  is  no  pretense  that  there  was  any  fraud  on  the  part  of 
the  defendant  in  the  replevin  suit.  E"or  does  anything  appear 
that  there  was  any  accident  or  mistake,  which  the  most  ordi- 
nary degree  of  prudence  could  not  have  prevented.  The  mere 
allegation,  that  complainant  fears  that  his  attorney  was  in  the 
interest  of  the  opposite  party,  fears  that  he  had  betrayed  his 
rights,  and  that  he  had  committed  an  outrageous  fraud  upon 
him,  that  he  believes  the  attorney  to  be  wholly  responsible, 
does  not  assert  facts,  but  mere  opinion,  whether  well  founded 
or  wholly  groundless,  we  are  unable  to  see  from  the  bill,  as 
no  reasons  or  facts  supporting  these  fears  are  given.     Suppose 
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he  does  entertain  such  fears,  what  does  it  establish?  Not  that 
they  are  true,  or  that  the  attorney  had  alone  produced  the  dis- 
astrous x  results  he  alleges  exists.  There  is  nothing  in  this 
allegation  that  can  be  traversed.  Suppose  it  is  true  that  he 
has  such  fears;  it  proves  nothing  material  to  the  case. 

We  see  by  reference  to  the  statute,  that  the  time  of  holding 
the  Henry  Circuit  Court  was  changed  by  the  General  Assem- 
bly, so  as  to  occur  a  month  earlier  than  it  previously  had.  It 
may  be,  as  it  is  urged,  that  this  change  prevented  the  com- 
plainant from  being  ready  for  trial,  but  even  if  it  is  so,  it 
affords  no  excuse,  as  all  persons  are  bound  to  know  and 
regard  all  public  statutes.  It  was  the  duty  of  complainant  to 
know  when  the  court  would  be  held,  and  he  cannot  be  heard 
to  say  he  was  ignorant.  If  his  attorney  was  guilty  of  mis- 
conduct, or  improper  negligence,  in  conducting  the  replevin 
suit,  by  reason  of  which  complainant  has  sustained  damage, 
he  has  his  remedy  against  the  attorney.  It  is  urged,  however, 
that  the  attorney  is  alleged  to  be  irresponsible.  On  the  con- 
trary, the  allegation  is,  that  he  is  "  responsible."  Intending 
to  charge,  as  we  understand  the  allegation,  that  the  attorney 
by  his  conduct  produced  the  disastrous  result,  and  not  that  he 
is  insolvent.  •:.-.;"-■ 

It  is  urged,  that  the  deputy  sheriff,  not  being  the  owner  of 
the  property,  has  no  right  to  recover  damages  in  this  case. 
On  this  question  we  express  no  opinion,  as  the  question  is  not 
now  before  us,  and  until  it  shall  be  presented  in  a  direct  pro- 
ceeding, we  deem  it  unnecessary  to  indicate  any  opinion. 
The  demurrer  admits  that  the  attachment  suit  was  abated, 
and  if  this  is  in  fact  true,  it  seems  extremely  hard  that  com- 
plainant should  be  held  to  pay  this  judgment,  but  he  has 
slumbered  upon  his  rights  and  failed  to  avail  himself  of  reme- 
dies at  law,  which  were  ample  and  complete  to  protect  his 
rights,  if  they  had  been  employed.  The  hardship  of  a  case  is 
no  ground  for  equitable  relief.  The  decree  of  the  court  below 
is  reversed,  and  the  bill  dismissed. 

Decree  reversed. 
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James  B.  Akin  et  al.,  Plaintiffs  in  Error,  v.  Richard 
Lloyd  et  al.,  Defendants  in  Error. 

ERROR  TO  BUREAU. 

In  chancery  the  jurisdiction  of  the  court  is  confined  to  the  county  of  the  resi- 
dence of  the  defendants;  service  of  process  upon  a  resident  of  another 
county  is  insufficient. 

This  bill  was  filed  by  complainants,  Akin  and  Boy  den, 
who  were  complainants  in  the  conrt  below,  to  quiet  and  perfect 
their  title  to  the  south-west  quarter  Section  17,  Township  15 
north,  Range  7  east  of  the  4th  principal  meridian,  by  removing 
therefrom  a  cloud,  which  is  a  pretended  conveyance  to  the 
defendant,  Lloyd,  by  the  supposed  heirs  of  Washington  Hall, 
Sr.,  he  having  previously  conveyed  the  land  to  the  complain- 
ant, Akin,  by  his  duly  authorized  agent,  and  to  have  Akin's 
title  adjudged  to  be  the  paramount  title. 

Lloyd  pleaded  in  abatement  to  the  jurisdiction  of  the  Circuit 
Court,  because  at  the  commencement  of  the  suit  he  was,  and 
now  is,  a  resident  of  the  county  of  Marshall. 

The  land  is  in  Bureau  county,  and  the  complainants  reside 
there. 

The  plea  was  set  down  for  argument,  and  the  court  below 
held  the  plea  to  be  good,  and  quashed  the  writ  and  dismissed 
the  suit. 

R.  Fakwell,  for  Plaintiffs  in  Error. 

Cited,  Story's  Eq.  PL,  sec.  456;  13  111.  432;  25  111.  488; 
4Gilm.  211;  Story's  Eq.  PL,  sees.  558,  662,  665,  715;  3  Scam. 
297;  22111.201. 

M.  T.  Peters,  for  Defendants  in  Error. 

Cited,  24  111.  246;  1  Saunders'  PL  and  Ev.,  p.  4;  Tidd's 
Prac,  p.  637;  25  111.  586;  4  Gilm.  559,  560;  11  111.  477;  4 
Gilm.  211. 

Caton,  C.  J.  The  only  question  in  this  case  requiring 
serious  consideration  is,  whether  a  suit  in  equity,  the  object  of 
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which  is  not  to  affect  real  estate,  can  be  commenced  in  any 
county  where  the  defendant  can  be  found,  as  is  the  case  in 
actions  at  law.  The  second  section  of  our  chancery  code  pro- 
vides, that  the  mode  of  commencing  suits  in  equity  shall  be 
by  filing  a  bill  "  with  the  clerk  of  the  Circuit  Court  of  the 
county  within  whose  jurisdiction  the  defendants,  or  a  major 
part  of  them,  if  inhabitants  of  this  State,  reside."  The  statute, 
evidently  intended  to  confine  the  jurisdiction  to  the  county 
of  the  residence  of  the  defendants,  and  does  not  authorize  the 
court  to  take  jurisdiction  by  mere  service  of  process  upon  a 
resident  of  another  county.  The  practice  act  for  courts  of  law 
has  these  additional  words  after  the  wood  reside,  "  or  may  be 
found."  This  change  of  phraseology  has,  through  all  the 
revisions  by  the  legislature,  been  retained,  and  this  manifestly 
for  a  definite  purpose.  It  was  the  intention  of  the  legislature 
that  mere  service  of  process  should  not  give  the  court  com- 
plete jurisdiction  where  the  defendant  is  a  resident  of  the 
State.  We  think  the  court  decided  properly  in  holding  the 
plea  good,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Galena  Insurance  Company,  Plaintiff  in  Error, 
v.  Hermann  Kupfer,  Defendant  in  Error. 

ERROR  TO  JO  DAVIESS. 

A  check  drawn  for  "  current  fund  "  entitles  the  holder  to  demand  coin,  or  its 
equivalent. 

If  a  word  has  a  general  well-defined  signification,  it  is  not  competent  to 
change  that  meaning  by  evidence;  but  if  a  word  has  not  a  definite  and  as- 
certained signification,  its  local  meaning  may  be  proved.  The  case  of 
Moore  v.  Morris,  20  111.  255,  considered  and  qualified. 

Where  the  drawer  of  a  check  has  not  provided  proper  funds  for  its  payment* 
but  offers  depreciated  paper,  the  holder  of  the  check  is  not  liable  for  any 
depreciation  to  the  paper  which  may  result  from  his  refusal  to  take  it. 

This  was  an  action  of  assumpsit  on  a  check  drawn  by  the 
defendant,  in  favor  of  the  plaintiffs,  on  the  bank  of  Galena, 
hereafter  set  out  in  the  plaintiffs'  evidence. 
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Also,  on  an  account  for  insurance. 
The  general  issue  was  pleaded. 

Verdict,  motion  for  a  new  trial,  and  judgment  for  plaintiffs 
for  §288.75,  and  plaintiffs  appealed. 

The  plaintiffs  read  in  evidence  the  following  check: 

No.  2113.  Galena,  May  15,  1861. 

BANK  OF  GALENA, 
Pay  to  Galena  Insurance  Company,  or  bearer,  four  hundred  00-000  dollars 
in  current  funds. 

.00.  H.  KUPFER. 


The  defendant  admitted  the  account  for  insurance,  at  §8.75, 
to  be  correct,  and  dispensed  with  all  proof. 

Wm.  II  Snyder  testified,  he  was  the  secretary  of  the  plain- 
tiffs, and  had  been  from  the  organization  of  the  company. 
That  the  check  aforesaid  was  given  at  its  date  for  a  draft  held 
by  plaintiffs  against  the  defendant  for  collection.  That  check 
cost  the  plaintiffs  §400.  1  presented  the  check  on  the  20th  of 
May,  1861,  for  payment,  and  the  Bank  of  Galena  offered  to"  pay 
it  in  Illinois  bank  notes,  worth  about  fifty  or  sixty  cents  on  the 
dollar.  It  was  Illinois  currency  offered  me,  which  was  denom- 
inated "  stump  tail."  I  refused  to  take  it  in  payment  of  the 
check.  The  money  in  which  the  bank  offered  to  pay,  was  from 
fifteen  to  thirty  per  cent,  discount. 

I.  S.  Felt  testified,  I  am  a  merchant  in  Galena,  and  have 
been  for  twenty-three  years.  I  understand  "  current  funds" 
in  the  ordinary  acceptation  of  the  term,  to  mean  money  that 
passes  for  a  hundred  cents  on  the  dollar.  The  money  gene- 
rally in  circulation  here,  from  the  1st  to  the  15th  of  May  last, 
was  "  Illinois  currency,"  at  a  discount  from  ten  to  fifteen  per 
cent,  for  specie.  I  paid  ten  and  twelve  per  cent,  for  Eastern 
exchange. 

Other  testimony  was  offered  to  show  the  meaning  of  the 
words  "current  funds." 

The  defendant  asked,  and  the  court  then  gave  the  following 
instructions,  which  the  plaintiff  excepted  to: 

If  the  jury  believe,  from  the  evidence,  that  all  the  parties  to 
the  check  sued  on  in  this  case  lived  in  Galena,  and  that  the 
plaintiff  received  said  check  from  the  defendant  on  the  15th 
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day  of  May,  1861,  and  that  said  plaintiff  did  not  present  the 
said  check  for  payment  on  the  15th  or  16th  day  of  May,  1861, 
and  that  the  defendant  sustained  injury  by  reason  of  the  said 
plaintiff's  failure  to  present  the  said  check  for  payment  within 
said  time,  then  the  defendant  is  entitled  to  have  the  amount  of 
said  injury  deducted  from  the  amount  of  said  check. 

Where  a  check  on  a  banker  is  given,  and  all  the  parties 
thereto  reside  in  the  same  city  or  town,  the  holder  of  the  check 
must  present  it  for  payment  within  the  next  day  after  it  is 
given,  and  if  the  drawer  suffers  injury,  by  the  failure  to  pre- 
sent the  check  for  payment  within  that  time,  the  defendant  is 
to  be  allowed  the  amount  of  that  injury. 

The  term  "  current  funds"  may  be  shown,  *by  evidence,  to 
have  a  local  signification. 

The  errors  assigned  are,  that  the  court  erred  in  giving  the 
defendant's  instruction,  and  particularly  in  giving  the  third 
instruction. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

In  rendering  the  judgment  it  did,  in  this  cause. 

In  instructing  the  jury  that  the  term  "  current  funds"  may 
be  shown,  by  evidence,  to  have  a  local  signification. 

M.  Y.  Johnson,  for  Appellant. 

Cited,  20  111.  146;  Wharton's  Law  Lexicon,  title  Currency, 
20  K  Hamp.  46;  19  Johns.  144;  9  Johns.  120;  20  111.  255. 

E.  S.  Leland,  and  L.  Siiissler,  for  Appellee. 

Cited,  Story  on  Prom.  Notes,  p.  667,  sec.  943;  Chitty  on 
Bills,  sees.  418—424;  2  Story,  502;  20  111.  255. 

Walker,  J.  This  was  an  action  of  assumpsit,  instituted 
on  a  check  drawn  by  appellee  in  favor  of  appellant,  on  the 
Bank  of  Galena.  The  check  was  for  current  funds,  and  when 
presented  for  payment,  depreciated  Illinois  bank  paper  was 
offered  and  refused.  The  funds  offered  in  payment,  were 
worth  from  fifty  to  sixty  cents  on  the  dollar.  A  trial  was 
had,  resulting  in  a  judgment  in  favor  of  appellant  for  $280.75, 
the  depreciated  value  of  the  bills.     The  check  was  given  by 
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appellee,  in  payment  of  a  bill  on  appellee,  held  by  appellant 
for  collection.  The  appellant  had  paid  for  this  draft  $400,  in 
money. 

Does  "  current  funds  "  mean  depreciated  bank  bills,  worth 
only  fifty  or  sixty  cents  on  the  dollar?  This  is  the  precise 
question,  and  upon  its  answer  depends  the  correctness  of  the 
judgment  below.  Appellee  received,  in  value,  four  hundred 
dollars  for  this  check.  Then  by  the  terms  of  the  agreement 
did  appellee  have  the  right  to  pay  the  $400  to  appellant,  if 
the  check  was  not  met  by  the  bank,  with  two  hundred  and 
forty  dollars  and  accruing  interest?  The  question  was  not, 
what  kind  of  funds  appellee  had  in  the  bank,  and  against 
which  he  had  a  right  to  draw,  but  what  kind  of  funds  did  he 
direct  to  be  paid  to  appellant?  If  his  deposits  in  the  bank 
consisted  of  depreciated  bank  paper,  and  he  drew  for  par 
funds,  it  was  his  duty  to  provide  such  funds,  to  meet  the  draft, 
or  if  returned  for  non-payment,  then  to  have  taken  up  the 
draft  with  such  funds.  Anv  arrangement  between  the  bank 
and  appellee  as  to  what  kind  of  funds  his  checks  should  be 
met  with,  was  an  arrangement  with  which  appellant  had  no 
concern,  and  by  which  he  cannot  be  affected  without  his 
consent. 

Currency  is  bank  bills  or  other  paper  money,  which  passes 
as  a  circulating  medium  in  the  business  community,  as  and  for 
the  constitutional  coin  of  the  country.  They  are  that  descrip- 
tion of  bank  bills  which  supply  the  place  of  coin.  The  term 
funds,  as  employed  in  commercial  transactions,  usually  signifies 
money.  Then  the  term  "  current  funds "  means,  current 
money;  par  funds,  or  money  circulating  without  any  discount. 
This  check  then  called  for,  and  appellant  had  the  right  to 
demand,  funds  equal  in  value  to  the  current  coin  of  the  country. 
Such  as  is  received  and  paid  on  debts,  in  the  purchase  of  prop- 
erty, and  in  ordinary  business  transactions,  at  par  and  without 
any  discount.  This  the  bank  refused  to  pay,  and  then  the 
appellant  had  the  right  to  resort  to  appellee  to  recover  that 
sum. 

The  third  instruction  asserts,  that  the  term  "  current  funds," 
may  be  shown,  by  evidence,  to  have  a  local  meaning.     When  a 
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word  has  a  general  well-defined  signification,  it  is  not  compe- 
tent to  change  that  meaning  by  evidence.  On  the  contrary,  if 
a  word  is  employed  which  has  no  definite  and  specific  general 
meaning,  its  local  meaning  may  be  proved.  It  was  so  held 
iii  reference  to  the  term  "  season,"  when  employed  to  limit  the 
time  in  which  grain  should  be  shipped.  Myers  v.  Walker, 
24  111.  133.  In  that  case  no  usage,  or  definition  of  the  term 
as  employed,  of  which  the  court  could  take  notice,  could  be 
applied,  so  as  to  ascertain  the  meaning  of  the  parties;  and  to 
prevent  the  failure  of  the  contract,  extrinsic  evidence  had  to  be 
resorted  to,  to  give  it  effect.  There  the  court  could  see  that 
the  term  as  employed  was,  without  proof  of  a  local  usage,  with- 
out meaning,  and  that  it  must  have  been  employed  with  a  local 
signification.  Not  so  in  the  case  under  consideration.  This 
term  is  well  defined,  is  used  in  its  ordinary  sense,  and  is  well 
and  generally  understood  by  all  classes  of  business  men, 
Words  having  a  well-defined  specific  meaning,  imparting  the 
intention  of  the  parties,  cannot  be  altered,  limited,  or  enlarged 
in  their  meaning,  by  extrinsic  evidence.  This  term  is  of  this 
latter  character. 

It  is  however  insisted,  that  in  the  case  of  Moore  v.  Morris, 
20  111.  255,  a  different  rule  is  announced.  It  was  there  held, 
that  current  money  of  this  State  is  the  constitutional  coin,  or 
foreign  coin  made  current  by  Congress.  It  is  also  said  in  that 
case,  that  this  is  true,  unless  there  is  evidence  giving  these 
terms  a  local  signification.  This  is  unquestionably  true,  but 
the  case  goes  too  far  by  holding  that  this  may  be  shown  by 
extrinsic  evidence.  To  produce  that  effect,  the  evidence  should 
be  found  in  the  contract  or  agreement  itself. 

The  other  instructions  proceed  upon  the  supposition  that  this 
check  was  drawn  upon  a  particular  fund,  and  that  if  it  depre- 
ciated and  loss  ensued  to  the  drawer,  by  a  delay  in  present- 
ing the  check,  that  appellant  must  sustain  that  loss.  We  have 
seen,  that  this  check  was  not  for  Illinois  bank  paper,  which 
the  appellee  had  on  deposit  at  the  bank,  but  it  was  for  money 
or  its  equivalent.  The  appellee  had  provided  no  such  funds 
to  meet  this  check.  He  had  no  funds  in  the  bank  which 
appellant  was  bound  to  receive,  and  if  loss  ensued  by  depre- 
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ciation,  it  could  not  be  attributed  to  appellant.  The  funds 
which  appellee  had  in  the  bank,  instead  of  being  current,  were, 
when  the  draft  was  drawn,  at  from  ten  to  fifteen  per  cent,  dis- 
count. In  this  view  of  the  case,  the  first  and  second  of  defend- 
ant's instructions  should  have  been  refused. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


James  McKindley  et  al,  Plaintiffs  m  Error,  v.  Na- 
thaniel Rising,  impleaded  with  Henry  T.  Mesler, 
Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

That  provision  of  the  constitution  which  exempts  debtors  from  imprisonment, 
has  no  application  to  actions  for  tort. 

Where  the  affidavit  for  a  capias  is  set  out  in  a  plea,  the  question  is  sufficient- 
ly referred  to  the  court  for  its  opinion,  whether  the  clerk  was  authorized 
by  it  to  make  an  order  for  special  bail. 

James  McKindley,  George  Church,  Jr.,  and  Charles  W. 
Church,  the  plaintiffs  in  the  above  case,  filed  their  praecipe  in 
the  Superior  Court  of  Chicago,  and  caused  a  summons  in  an 
action  of  debt  to  be  issued  October  24,  1860,  by  the  clerk  of 
said  court  to  the  sheriff  of  Winnebago  county,  against  Henry 
T.  Mesler,  and  Nathaniel  Rising,  which  summons  was  returned 
served  on  said  Rising,  October  27,  1860. 

The  plaintiffs  filed  their  declaration  in  the  suit  commenced 
as  aforesaid,  in  the  usual  form  in  debt,  on  a  special  bail  bond, 
to  the  sheriff  of  Cook  county,  bearing  date  August  21,  1859, 
and  executed  by  the  said  Henry  T.  Mesler,  as  principal,  and 
the  said  Nathaniel  Rising,  as  security,  in  an  action  of  trespass 
on  the  case,  theretofore  commenced  by  the  said  plaintiffs  in  this 
case,  against  the  said  Henry  T.  Mesler. 

Afterwards,  Nathaniel  Rising  appeared  in  the  case,  com- 
menced as  aforesaid,  and  filed,  among  other  pleas,  his  sixth 
and  seventh  pleas  to  the  plaintiff's  declaration,  and  by  his 
sixth  plea  says  actio  non,  etc.,  because,  he  says,  that  the  order 
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indorsed  on  the  capias  ad  respondendum  mentioned  in  said 
plaintiff's  declaration,  was  unauthorized  by  the  laws  of  this 
State,  and  that  said  order,  so  indorsed  on  the  back  of  said  writ, 
and  by  virtue  whereof  said  Mesler  was  arrested,  and  to  free 
himself  from  the  duress  whereof  said  bail  bond  was  made  and 
executed,  in  said  plaintiff's  declaration  mentioned,  was  made 
by  said  clerk  solely  and  entirely  upon  an  affidavit  then  made 
and  filed  in  said  court  and  cause,  and  upon  no  other  grounds, 
facts  or  matter  whatsoever,  and  that  said  affidavit  is  in  words 
and  figures  following,  to  wit : 

STATE  OF  ILLINOIS,  {^ 


COOK    COUNTY, 

James  McKindley,  of  said  county,  being  duly  sworn,  de- 
poses and  says,  that  he  was  a  member  of  the  firm  of  McKind- 
ley, Church  &  Co.,  during  the  year  1857,  and  that  said  firm  du- 
ring said  year  was  composed  of  this  deponent,  George  Church, 
Jr.,  and  Charles  "W.  Church,  and  that  on  the  seventh  day  of 
September  in  said  year,  Henry  T.  Mesler  and  John  Boyle,  who 
were  doing  business  under  the  firm  name  of  Mesler  &  Boyle, 
were  indebted  to  said  firm  of  McKindley,  Church  &  Co.  for 
goods,  before  that  time  sold  and  delivered  to  said  Mesler  & 
Boyle,  in  the  sum  of  five  hundred  and  eight  dollars  and  eigh- 
teen cents,  and  that  said  amount  was  past  due  and  payable  at 
that  time,  and  that  said  Henry  T.  Mesler,  with  the  intent  of  de- 
frauding said  firm  of  McKindley,  Church  &  Co.,  falsely  and 
fraudulently  pretended  to  this  deponent  that  he  had  a  good  and 
valid  note,  signed  by  his  brother,  Mortimer  M.  Mesler,  who 
was  known  and  reputed  to  be  a  responsible  man,  which  said 
note  was  in  words  and  figures  following,  to  wit: 

"508.18.  Rockford,  Sept.  7,  1857. 

"  One  day  after  date  I  promise  to  pay  to  the  order  of  Mesler  &  Boyle,  Five 
Hundred  and  Eight  dollars  and  Eighteen  Cents,  for  value  received. 

M.  M.  MESLER. 
Per.  H.  T.  Mesler." 

And  on  the  back  of  said  note  was  an  indorsement,  in  the  fol- 
lowing words,  to  wit:  "Pay  McKindley,  Church  &  Co.,  or 
order.     Meslee  &  Boyle." 

Which  said  note  the  said  Henry  T.  Mesler  did  falsely  and 
fraudulently  represent  to  this  deponent,  to  be  a  good  and  valid 
note,  and   to  be  executed  by  the  said  Mortimer   M.   Mesler, 
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and  the  said  Henry  T.  Mesler  did  then  and  there  deliver  the 
said  note,  so  indorsed,  to  this  deponent,  in  payment  of  said 
debt,  due  and  owing  as  aforesaid  by  said  Mesler  &  Boyle,  to 
the  said  firm  of  McKindley,  Church  &  Co.,  and  this  deponent 
further  says,  that  the  said  McKindley,  Church  &  Co.  brought 
suit  on  said  note,  so  indorsed  as  aforesaid,  against  the  said 
Mortimer  M.  Mesler,  in  the  Cook  County  Court  of  Common 
Pleas,  in  the  said  county  of  Cook,  and  State  of  Illinois,  and 
that  said  Mortimer  M.  Mesler  filed  a  plea  and  affidavit  in  said 
case,  denying  the  signature  of  said  note,  and  denying  that  he 
authorized  said  Henry  T.  Mesler,  or  any  other  person,  to  sign 
said  note  for  him,  and  said  suit  so  commenced  against  Morti- 
mer M.  Mesler  was  decided  against  said  McKindlev,  Church  & 
Co.  on  account  thereof,  and  the  said  McKindley,  Church  &  Co. 
were  compelled  to  pay  costs  and  expenses  incurred  in  conse- 
quence thereof,  to  the  amount  of  about  ten  dollars.  And  this 
deponent  further  says,  that  the  signature  to  said  note  was 
fraudulent,  and  that  the  said  note  was  fraudulent  and  void,  and 
that  the  signature  of  the  said  M.  M.  Mesler  was  signed  to  said 
note  without  his  authority,  and  known  to  be  so  by  said  Henry 
T.  Mesler,  at  the  time  of  the  delivery  thereof  to  this  deponent, 
as  aforesaid. 

And  this  deponent  further  says,  that  by  means  of  the  prem- 
ises, and  the  false  and  fraudulent  representations  aforesaid,  the 
said  Henry  T.  Mesler  became  liable  to  the  said  McKindley, 
Church  &  Co.,  in  the  sum  of  $508.18,  and  said  costs  of  said 
suit,  and  interest  thereon,  since  said  date,  except  the  sum  of  one 
hundred  dollars,  which  has  since  been  paid  by  the  said  Henry 
T.  Mesler,  to  said  McKindley,  Church  &  Co.,  and  still  is  liable 
for  said  amount.  And  this  deponent  further  says,  the  benefit 
of  whatever  judgment  may  be  obtained  by  said  McKindley, 
Church  &  Co.  against  said  Henry  T.  Mesler,  will  be  in  danger 
of  being  lost,  unless  the  said  Henry  T.  Mesler  be  held  to  bail, 
and  asks  that  a  capias  ad  respondendum  issue,  in  favor  of  the 
said  James  McKindley,  George  Church,  Jr.,  and  Charles  W- 
Church,  against  the  said  Henry  T.  Mesler,  for  said  amount,  in 
an  action  of  trespass  on  the  case. 

james  McKindley. 

Subscribed  and  sworn  to,  etc. 


340  OTTAWA, 


McKindley  et  al.  v.  Rising,  impl.,  etc. 


And  said  Rising  by  his  sixth  plea  further  says,  that  said 
order,  so  made  as  aforesaid,  was  unauthorized  by  the  allegations 
of  said  affidavit,  and  was  contrary  to  the  laws  of  this  State, 
and  that  said  bail  bond,  by  reason  thereof,  was  null  and  void; 
and  concludes  with  a  prayer  and  verification. 

And  in  his  seventh  plea,  defendant  Rising  says,  actio  now, 
etc.,  because  he  says  that  the  special  bail  bond  taken  by  the 
sheriff,  in  said  action  of  case,  was  in  the  penal  sum  of  $900, 
whereas  by  the  order,  indorsed  on  the  back  of  said  writ,  he 
should  have  taken  a  bail  bond  in  the  penal  sum  of  $836.36, 
and  that  said  special  bail  bond  was  therefore  taken  contrary  to 
the  statute  in  such  case  made  and  provided,  and  was  illegal; 
and  concludes  with  a  prayer  and  verification. 

The  plaintiffs  filed  their  demurrer  to  each  of  the  said  pleas. 

On  the  argument  and  hearing  of  said  demurrer  to  said  sixth 
and  seven  pleas,  the  court  gave  judgment  overruling  the 
demurrer  to  the  sixth  plea,  and  sustained  it  as  to  the  seventh 
plea. 

The  following  errors  are  assigned : 

That  the  court  erred  in  overruling  the  plaintiffs'  demurrer  to 
defendant's  sixth  plea. 

The  court  erred  in  sustaining  and  holding  the  sixth  plea  of 
the  said  defendant  sufficient. 

The  court  erred  in  rendering  judgment  for  said  defendant, 
and  against  said  plaintiffs,  for  costs. 

D.  C.  and  I.  J.  Nichols,  for  Plaintiffs  in  Error. 

In  an  action  ex  delicto,  the  statute  requires  only  sufficient 
facts  to  be  stated  to  show  that  there  is  danger  of  losing  the 
benefit  of  judgment,  etc.,  and  to  enable  the  clerk  to  fix  the 
amount  of  bail;  the  language  of  the  statute  being,  if  the 
plaintiff  cannot  ascertain  the  amount  of  damage  sustained,  he 
shall  state  the  nature  and  cause  of  the  action,  and  the  substan- 
tial or  chief  facts  in  relation  thereto,  and  the  clerk,  upon  exami- 
nation thereof,  shall,  if  he  be  satisfied  that  sufficient  cause  is 
shown,  issue  a  capias,  and  make  out  an  order  thereon  fixing  the 
amount  of  bail. 

In  this  case  all  the  facts  necessary  to  enable  the  clerk  to  fix 
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the  amount  of  bail  were  stated,  the  authority  for  issuing  the 
capias  was  acquired  by  the  averment  in  the  affidavit  that  there 
was  danger  of  losing  whatever  judgment  might  be  recovered 
unless  the  defendant  was  held  to  bail. 

The  reason  for  holding  to  bail,  both  in  actions  ex  contractu, 
and  actions  ex  delicto,  is  the  danger  of  losing  the  debtor  judg- 
ment unless  the  defendant  is  held  to  bail;  but  in  actions  ex 
contractu,  the  affidavit  must  bring  the  case  within  the  provis- 
ions of  the  constitution.  Stafford  v.  Low,  20  111.  152;  Adams 
v.  Bartlett,  5  Gilm.  169. 

But  in  actions  ex  delicto,  the  allegations  required  by  the  con- 
stitution are  not  necessary. 

It  is  only  necessary  to  show  danger,  etc.,  and  facts  sufficient 
to  enable  the  clerk  to  fix  the  amount  of  the  bail.  14  111.  414; 
Scates'  Comp.  236,  sec.  2. 

Unless  the  capias  and  order  to  hold  to  bail  were  void,  the  bail 
bond  was  not  void,  and  there  can  be  no  doubt  but  that  there 
was  sufficient  stated  in  the  affidavit  to  authorize  the  clerk  to 
issue  the  capias,  and  indorse  an  order  thereon  fixing  some 
amount  in  which  the  defendant  should  be  held  to  bail,  for  the 
affidavit  clearly  shows  that  ten  dollars  were  lost  by  the  plaintiffs 
through  the  fraud  of  the  defendant,  H.  T.  Mesler,  to  wit,  the 
costs  in  the  suit  against  M.  M.  Mesler.  Allen  v.  Hunt,  3 
Zabriskie  K  J.  E.  376. 

The  sheriff  acquired  his  authority  to  make  the  arrest  and  take 
bail,  by  the  capias. 

The  order  indorsed  upon  the  writ  fixing  the  amount  in  which 
the  sheriff  was  to  take  bail,  wTas  merely  directory  to  the  sheriff 
as  to  the  amount  in  which  he  should  take  bail.  Graham's 
Prac,  2nd  ed.,  145;  Norden  v.  Horseley,  2  Wills.  69;  1  Bur. 
and  Tid's  Prac,  9th  ed.,  225;  1  Brevard  E.  14;  6  Mod.  268; 
Lofft's  E.  545;  2  Str.  922;  Doug.  330;  1  H.  Bl.  E.76;  2  H.  Bl. 
E.  816;4T.E.  570. 

This  court  held,  in  the  case  of  Stafford  v.  Zow,  20  111.  152, 
that  the  bail  bond  was  void  because  the  writ  was  void,  and  do 
not  base  their  decision  on  the  want  of  authority  in  the  clerk 
to  make  the  order,  or  on  the  invalidity  of  the  order.  There 
is  no  allegation  or  claim  in  the  defendant  Eising's  sixth  plea, 
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that  the  capias  on  which  the  said  defendant  Mesler  was  arrested 
was  issued  without  authority,  or  that  the  affidavit  was  insuffi- 
cient to  authorize  the  clerk  to  issue  the  writ,  or  that  said  writ 
was  void. 

The  statute  vests  the  clerk  with  judicial  authority  in  an  action 
ex  delicto  to  pass  upon  the  sufficiency  of  an  affidavit  to  hold  to 
bail,  and  provides  that  during  return  term,  bail  may  be  dis- 
charged upon  satisfactory  proof;  but  there  is  no  provision  for 
bail  to  be  relieved  by  statute  in  actions  ex  delicto,  which  does 
not  come  under  the  constitutional  provision,  after  judgment 
against  the  principal,  but  by  surrender  of  principal.  2  Lord 
Raymond,  1535;  24  Wend.  274;  19  Wend.  121. 

The  rendition  of  the  judgment  in  the  original  suit  shows  that  a 
cause  of  action  existed  against  the  defendant  at  the  time  he  was 
held  to  bail,  and  the  security  having  executed  bail  in  a  case 
where  bail  might  have  been  required,  is  estopped  after  judgment 
against  the  principal  from  claiming  that  the  defendant  in  the 
original  action  was  not  liable  to  arrest.  2  Lord  Raymond, 
1535;  24  Wend.  274;  19  Wend.  121. 

Bail  may  be  required  in  all  cases  in  actions  ex  delicto,  but 
not  in  all  cases  in  actions  ex  contractu,  the  constitutional  pro- 
vision only  applying  to  cases  ex  contractu.  People  v.  Cotton, 
14  111.  415. 

The  security  is  estopped,  by  signing  the  bail  bond,  from 
denying  that  the  principal  was  liable  to  arrest  in  the  original 
action.  The  obligation  imports  such  liability ;  exemption  from 
arrest  is  a  personal  privilege.  If  waived  by  giving  bail,  the 
sureties  in  an  action  against  them  after  forfeiture,  cannot 
allege  that  the  order  to  hold  to  bail  was  improperly  made. 
Gregory  v.  Levy,  12  Bar.  S.  C.  R.  610;  Stever  v.  Somherger, 
24  Wend.  275 ;  Wetland  Canal  Co.  v.  Hathaway,  8  Wend.  481 ; 
Stever  v.  Somherger,  19  Wend.  121;  2  Lord  Eaymond,  1535; 
White  v.  Blake,  22  Wend.  612. 

The  court  will  not  review  the  sufficiency  of  an  affidavit  in  a 
collateral  proceeding  of  this  kind.  The  reason  that  this 
defense  is  allowed  to  be  interposed  in  actions  ex  contractu  is, 
that  the  bond  in  such  cases  is  obtained  by  a  direct  violation  of 
the  fundamental  law  of  the  State.     But  in  actions  ex  delicto, 
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there  being  no  violation  of  the  fundamental  law,  the  same 
rule  would  prevail  that  prevails  in  most  of  the  other  States, 
that  the  security  having  signed  the  bond,  by  that  act  is 
estopped  from  saying  that  his  principal  was  wrongfully  held  to 
bail.  Gregory  v.  Levy,  12  Bar.  612;  3  Zabriske  1ST.  J.  E.  376, 
and  other  authorities  cited. 

A.  Garrison,  for  Defendant  in  Error. 

The  sixth  plea  went  to  the  whole  cause  of  action,  and  was 
properly  sustained,  the  demurrer  being  general. 

The  affidavit  was  defective.  It  did  not  set  forth  facts  and  cir- 
cumstances, whereby  it  appeared  that  Mesler  had  either  refused 
to  surrender  property,  or  in  any  manner  been  guilty  of  fraud 
(  the  gravamen  of  the  charge  ),  in  originally  incurring  the  debt; 
and  the  bond  therefore  was  void.  In  the  matter  of  /Smith,  16 
111.  347;  Stafford  v.  Low,  20  111.  152. 

The  defendant  has  assigned  cross-errors,  the  sustaining  the 
demurrer  to  his  seventh  plea,  the  demurrer  being  general. 

That  plea  says,  the  order  to  hold  to  bail  indorsed  on  the 
back  of  the  ca.  ad.  res.  was  in  the  sum  of  $418.18;  that  the 
special  bail  bond  ( in  question  )  taken  by  the  sheriff  in  said 
action,  was  in  the  penal  sum  of  $900,  when  as  by  said 
order  he  should  have  taken  a  bail  bond  in  the  penal  sum  of 
$836.36,  and  that  under  duress,  etc.,  this  bail  bond  was  given, 
and  was  therefore  contrary  to  the  statute,  and  was  illegal  and 
void. 

Purple's  Statutes,  vol.  1,  p.  127,  chapter  14,  Bail,  section  3, 

provides,  the  bail  bond  shall  be  "in  a  penalty  double  the  sum 

for  which  bail  is  required."     Jennings  v.  Sledge,  3  Kelly,  128; 

Waughv.  The  People,  17  111.  561;  20  111.  152,  and  16  111.  347, 

above  cited. 

Caton,  C.  J.  This  was  an  action  on  the  case  for  a  tort, 
and  that  provision  of  the  constitution  which  exempts  debtors 
from  imprisonment,  has  no  application.  That  applies  only  to 
cases  of  contract,  expressed  or  implied.  People  v.  Cotton,  14 
111.  414.  In  a  case  like  this,  the  statute  must  receive  its  natu- 
ral construction,  without  the  restraining  influence  of  the  con- 
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stitution,  wliicli  lias  bsen  applied  to  it  in  cases  ex  contractu. 
When  tested  by  the  standard  of  the  statute  alone,  this  affidavit 
was  sufficient.  It  set  forth  the  cause  of  action  clearly  and 
distinctly,  so  that  the  clerk  could  judge  of  what  amount  of 
bail  should  be  required,  and  stated  the  danger  of  losing  the 
benefit  of  the  judgment,  in  the  language  of  the  statute.  The 
affidavit  is  set  out  in  the  sixth  plea,  to  which  the  court  over- 
ruled the  demurrer,  so  that  it  is  referred  to  the  court  to  judge, 
whether  it  was  sufficient  to  authorize  the  clerk  to  make  the 
order  for  special  bail.  So  the  averments  in  the  plea,  that  the 
order  was  made  without  authority,  stand  for  nothing  when  the 
court  can  see,  from  the  balance  of  the  plea,  that  the  affidavit 
was  sufficient,  and  authorized  the  clerk  to  make  the  order. 
The  demurrer  to  the  sixth  plea  should  have  been  sustained. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Okvis  C.  Hinds  et  al,  Plaintiffs  in  Error,  v.  Mybchst 

Hopkins,  Defendant  in  Error. 

Delos  W.  Young,  Plaintiff  in  Error,  v.  Charles    C. 

Earle,  Defendant  in  Error. 

ERROR  TO  KANE. 

A  judgment  cannot  he  confessed  on  a  warrant  of  attorney,  which  had  been 
executed  more  than  a  year  and  a  day,  unless  an  affidavit  is  filed,  showing 
that  the  maker  is  alive,  and  that  the  debt  or  some  portion  of  it  is  still  due; 
and  a  rule  of  court  or  an  order  of  a  judge  in  vacation  must  be  obtained, 
granting  leave. 

A  writ  of  error  may  be  obtained  to  review  a  judgment  by  confession;  save 
where  the  authority  to  confess  is  sufficient,  and  the  record,  by  proof  or  legal 
presumption,  shows  the  debt  to  be  due. 

Hopkins,  on  the  22nd  day  of  June,  1860,  filed  his  declaration 
in  the  Kane  Circuit  Court,  counting  on  a  note,  bearing  date 
May  13,  1859,  due  in  one  year,  for  $843,  payable  to  O.  D.  Day, 
and  by  him  assigned  to  plaintiff,  with  interest,  at  ten  per  cent., 
and  common  covenants. 
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On  the  same  day  lie  filed  the  note  for  $843,  due  in  one  year, 
bearing  date  May  13,  1859,  payable  to  O.  D.  Day,  and  by  him 
assigned  to  Hopkins.  There  was  a  power  of  attorney  in  ordi- 
nary form,  dated  I  lay  13,  1859.  Affidavit  of  signature  by 
E.  R.  Allen,  May  30,  1860.  Cognovit  in  due  form,  filed  June 
22,  1860,  confessing  judgment  in  favor  of  plaintiff  for  $956 
and  costs;  judgment  for  $956. 

The  errors  assigned  are: 

Court  erred  in  giving  judgment  by  virtue  of  power  of 
attorney,  made  to  Day  in  favor  of  plaintiff,  the  same  not  being 
assignable. 

The  court  erred  in  entering  judgment  on  power  of  attorney 
over  a  day  and  a  year  old,  without  proof  that  parties  are  living 
and  debt  unpaid. 

In  the  Circuit  Court  of  Kane  county,  at  the  February  term 
thereof,  1861,  on  the  6th  day  of  March,  1861,  the  same  being 
one  of  the  court  days  of  the  said  February  term,  Earle  filed 
in  the  clerk's  office  of  the  said  Circuit  Court,  a  declaration  in 
assumpsit  with  a  special  count  on  a  promissory  note,  the  note 
bearing  date  January  30,  1860,  at  Aurora,  Illinois,  and  given 
by  the  plaintiffs  in  error  to  Albert  Jenks  &  Co.,  for  $612.50, 
and  payable  one  year  after  date,  with  interest  at  ten  per  cent, 
per  annum,  and  by  Albert  Jenks  &  Co.  indorsed  to  the  de- 
fendants in  error. 

On  the  same  day,  the  plaintiffs  in  error,  by  their  attorney, 
filed  a  cognovit,  signed  by  an  attorney  for  them,  confessing 
judgment  against  them  in  favor  of  said  Charles  C.  Earle,  for 
$698.85,  which  included  $20  attorney's  fees,  for  which 
amount  judgment  was  entered  upon  the  said  6th  day  of 
March,  1861,  and  costs  of  suit,  and  an  order  for  execution 
made. 

At  the  following  May  term  of  said  Circuit  Court,  the  plain- 
tiffs in  error  made  their  motion  in  said  court,  first,  to  vacate 
the  said  judgment,  or  failing  in  that,  then,  secondly,  to  open 
the  said  judgment  and  allow  the  plaintiffs  in  error  to  plead. 
The  court  overruled  said  motions,  and  the  plaintiffs  in  error 
then  prayed  an  appeal  to  the  Supreme  Court,  which  was  denied, 
to  which  denial  the  defendant  below  excepts. 
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This  power  of  attorney  bears  date  January  30,  1861,  and 
the  note  was  indorsed  as  above  stated.  This  judgment  note 
was  filed  March  6,  1861,  and  on  the  back  of  said  judgment 
note  there  is  the  affidavit  of  Lewell  W.  Brown,  proving  the 
signatures  of  the  said  Benjamin  F.  Parks,  and  the  said  Delos 
W.  Young,  and  also  an  affidavit  of  Jesse  Brady  proving  the 
signature  of  Addison  II.  Albee. 

B.  F.  Parks,  for  Plaintiffs  in  Error,  Hinds. 

This  court  declared,  in  the  case  of  Sherman  v.  Bradley,  11 
111.  722,  that  the  note  and  power  of  attorney  were  one  con- 
tract. It  had  to  be  done  because  the  judgment  was  entered 
up  on  note  before  due. 

The  Supreme  Court  of  Pennsylvania  have  decided  that  a 
note  containing  a  power  of  attorney  was  not  a  negotiable  in- 
strument.    3  Barr's  Pa.  E.  344. 

The  judgment  was  rendered  by  virtue  of  the  power  of  at- 
torney more  than  a  day  and  a  year  old.  The  power  of  attor- 
ney bears  date  May  13,  1859.  The  judgment  was  rendered 
June  22,  1860.  The  only  proof  in  relation  to  the  power,  is 
the  affidavit  of  Allen  of  signature;  no  proof  that  parties  are 
living  and  debt  unpaid.  To  authorize  the  entry  under  the 
law,  there  should  be  that  proof.  The  law  is  settled  upon  that 
question,  and  there  is  no  conflict  of  authorities.  Sellon's 
Practice,  page  370,  top-paging,  title  "C";  Man.  <&  Mecli. 
Bank  of  Philadelphia  v.  St.  John,  5  Hill,  497,  and  authori- 
ties therein  referred  to;  1  Dunlap's  Pr.  365;  v.  Ilobson, 

1  Chit.  P.  314,  and  note;  Lushington  v.  Waller,  1  H.  Black- 
stone,  94. 

Montony  &  Searles,  for  Plaintiffs  in  Error,  Young,  and 
others. 

The  court  should  have  vacated  the  judgment,  for  the  reason 
that  the  judgment  was  not  entered  up  within  a  year  and  a  day 
from  the  date  of  the  warrant  of  attorney;  and  that  there  was 
no  affidavit  proving  that  at  the  time  the  said  judgment  was 
entered  up,  the  debt,  or  some  part  of.it,  was  then  due,  and 
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that  the  parties  were  then  alive.  Manufacturers'  and 
Mechanics'9  Bank,  of  Philadelphia  v.  St.  John,  5  Hill,  497, 
and  the  cases  therein  cited. 

The  court  should  have  let  the  defendant  below  into  a  defense 
upon  the  merits  of  the  case,  for  the  case,  at  least,  is  involved 
in  doubt,  and  the  testimony  is  so  conflicting  that  the  truth 
cannot  be  ascertained  with  reasonable  certainty;  and  it  was 
not  necessary  for  the  court  below  to  determine  whether  the 
proof  introduced  on  the  hearing  of  the  motion,  established 
this  defense.  It  is  sufficient  to  say  that  it  strongly  tends  to 
that  conclusion,  and  enough  was  shown  to  require  an  issue  to 
try  the  question.  Lake  v.  Cook,  15  111.  353,  and  the  cases 
there  cited. 

The  court  should  have  vacated  the  judgment,  for  the  reason 
that  the  note  and  warrant  of  attorney  must  be  taken  together* 
as  one  instrument  of  writing;  (Sherman  v.  Baddely,  11  111. 
022);  and  that  as  such  entire  instrument  of  writing,  it  is  not 
negotiable  under  our  statute;  (see  Seates'  Statutes,  at  pages 
291,  292);  and  not  being  negotiable,  judgment  could  not  be 
confessed  thereon  in  favor  of  Charles  0.  Earle,  under  an  in- 
dorsement from  the  payees  of  the  judgment  note.  3  Barr.  P. 
(Pa.)  316;  19  Ohio  R.  150. 

Plato  &  Smith,  for  Defendant  in  Error,  Hopkins. 

Wheaton  &  Brown,  for  Defendant,  Earle. 

The  position  of  the  plaintiffs  in  error,  that  the  warrant  of 
attorney,  being  more  than  a  year  and  a  day  old,  there  should 
have  been  filed,  at  the  time  of  entering  the  judgment,  an  affi- 
davit that  the  debt  was  unpaid,  and  that  the  defendant  was  liv- 
ing, in  order  to  authorize  the  court  to  enter  up  judgment,  is 
untenable  so  far  as  the  practice  in  this  State  is  concerned. 

The  established  practice  in  this  State,  in  cases  of  confession 
of  judgment  in  courts  of  record,  is,  and  always  has  been,  for 
the  plaintiff  to  file  a  declaration  on  his  cause  of  action,  that  he 
shall  file  the  warrant  of  attorney,  with  proof  of  its  execution, 
and  a  plea  of  confession.  These,  under  the  practice,  consti- 
tute the  proper  papers  to  authorize  the  confession  of  a  judg- 
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ment;  and  no  other  papers  have  been  used  or  considered  neces- 
sary in  this  State  to  authorize  the  confession  of  a  judgment, 
be  the  power  of  attorney  more  than  a  year  and  a  day  old  or 
not. 

This  court  recognizes  the  above  as  the  settled  and  estab- 
lished practice;  and  the  declaration,  warrant  of  attorney  with 
proof  of  its  execution,  and  the  cognovit,  as  the  necessary  and 
proper  papers  to  authorize  a  judgment  by  confession.  Roundy, 
Assignee,  etc.  v.  Hunt,  34  111.  600. 

The  court  should  not  now  interfere  with,  or  alter,  what  has 
been  the  universal  and  established  practice  in  this  State,  and 
thus  vacate  and  nullify  a  large  number  of  judgments  which 
have  been  entered  in  accordance  with  such  practice,  and  de- 
stroy titles  and  vested  rights  under  such  judgments. 

The  English  practice  referred  to  by  the  plaintiffs  in  error,  re- 
quiring an  aftidayit  that  the  debt  is  unpaid,  and  the  defendant 
living,  and  an  order  of  court  where  the  warrant  is  more  than  a 
year  and  a  day  old,  is  founded  on  a  special  rule  of  the  Court 
of  King's  Bench.     1  Tidd's  Prac,  Am.  ed.,  p.  553. 

And  in  Sellon's  Practice  of  the  Court  of  Kind's  Bench  and 
Common  Pleas,  vol.  1,  page  380,  (1st  Am.  ed.,)  the  reason  for 
the  rule  is  given  as  follows:  "The  judgment  may  be  entered 
up,  without  leave,  any  time  within  the  year.  If,  therefore,  the 
party  dies  within  the  year,  judgment  will  appear  to  be  entered 
within  his  lifetime;  for,  if  he  dies  in  term,  it  will  relate  to  the 
first  day  of  the  term,  and  if  in  vacation,  it  may  be  entered  as 
of  the  preceding  term;  but,  after  the  expiration  of  the  year, 
judgment  must  be  entered-  as  of  that  term  in  which  he  has 
leave.  It  is  necessary,  therefore,  that  it  should  appear  to  the 
court  granting  leave,  that  the  defendant  be  alive;  but,  if  alive 
during  the  term,  it  is  sufficient,  because  judgment  entered  of 
that  term  will  bear  relation  to  the  first  day  of  the  term;  and 
though,  in  fact,  entered  after  the  party's  death,  it  will  be  con- 
sistent."    Quotes  Fuller  v.  Joslyn,  1  Bar.  357. 

And  again:  "And  the  relation  of  the  judgment  to  the  first 
day  of  the  term  is  so  material,  that  if  on  that  day  the  party 
who  entered  up  judgment  appears  not  to  have  had  authority 
to  do  so,  though  at  the  time  he  signed  and  entered  up  judg- 
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ment  lie  had  authority,  it  will  be  bad."  1  Sellon's  Practice, 
p.  380;  with  which  there  is  no  parallelism  in  our  practice;  and 
the  English  practice  and  rule  is  altogether  different  from  our 
practice;  as  in  our  State,  judgments,  if  entered  in  term  time, 
bear  relation  to,  and  have  force  and  effect  from,  the  last  day  of 
the  term,  and,  if  entered  up  in  vacation,  take  effect  from,  and 
bear  relation  to,  the  actual  day  on  which  they  are  entered  up. 
The  reason  of  the  rule,  therefore,  does  not  exist  in  our 
practice. 

And  again,  the  English  practice  is  entirely  different  from  ours 
as  to  the  manner  of  entering  up  judgments  on  warrants  of 
attorney;  to  wit:  "  If  judgment  is  to  be  entered  up  in  term, 
it  is  a  motion,  of  course,  signed  by  counsel ;  if  in  vacation,  the 
judge  on  affidavit  being  brought  to  him,  will  make  an  order. 
This  is  upon  the  supposition  that  the  judgment  be  entered  with- 
in a  year  and  a  day;  if  not,  leave  of  the  court  must  be  obtained, 
as  before  mentioned."     1  Sellon's  Prac,  p.  381. 

Again,  in  English  practice,  judgment  notes  are  unknown. 
There,  warrants  of  attorney  always  authorize  judgments  to  be 
entered  up  immediately,  or  at  any  term,  and  are  given  to 
secure  a  debt  already  due.  "With  us,  the  note  may  run  two  or 
three  years  or  more,  with  warrant  of  attorney  attached, 
authorizing  a  confession  of  judgment  after  the  note  becomes 
due;  the  warrant  of  attorney  being  dated  at  the  same  time  of 
the  note. 

The  New  York  practice  is  nothing  more  than  a  copy  of  the 
English  rule,  and  has  no  more  applicability  to  our  practice  than 
the  English  has. 

The  act  of  the  15th  of  February,  1857,  (Scates'  Comp.,  p. 
637),  regulating  the  practice  in  Kane  Circuit  Court,  provides 
that  judgments,  even  in  vacation,  by  confession,  may  be  entered 
by  filing  the  proper  papers,  etc. ;  and  this  court,  in  Roundy, 
Assignee,  etc.,  v.  Hunt,  24  111.  601,  decides  what  the  proper 
papers  are. 

This  judgment  was  confessed  in  court;  and  it  is  evidence  that 
the  authority  to  confess  the  same  was  judicially  passed  upon  by 
the  court.     Roundy,  etc.  v.  Hunt,    24  111.  601. 

The  Circuit  Court  of  Kane  county  did  not  err  in  refusing 
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to  open  the  judgment,  and  let  the  defendants  therein  in   to 
plead  usury. 

Courts  possess  an  equitable  jurisdiction  over  judgments  by 
confession  on  note,  or  bond,  and  warrant  of  attorney,  (15  111. 
354  ) ;  and  the  rule  relative  to  the  exercise  of  that  discretion  is, 
that,  "  if  the  case  is  involved  in  doubt  on  the  testimony,  so 
contradictory  that  the  truth  cannot  be  ascertained  with  reason- 
able certainty,  an  issue  should  be  directed  to  try  the  question." 
15  111.  356. 

Now  the  true  principle  and  test  of  the  rule  for  the  exercise 
of  such  discretion  is  this:  "The  contradiction,  which  will 
induce  the  court  to  direct  a  feigned  issue,  must  not  be  such 
as  arises  only  from  the  assertion  of  one  party,  and  the  denial 
of  another;  for,  if  the  plaintiff's  affidavit  positively  contra- 
dicts the  allegations  in  the  defendant's  affidavit,  and  no  other 
testimony  is  produced,  the  court  will  not  interfere  in  any  way; 
but  it  is  where  the  subject  is  rendered  doubtful  and  obscure  by 
the  evidence  of  third  persons,  that  the  court  will  send  it  to  a 
jury  to  be  tried."  Dunlaps'  Practice,  vol.  1,  (Albany  ed. 
1821),  p.  369. 

"Walker,  J.  These  cases  involve  the  same  question,  and  will 
be  considered  and  determined  in  one  opinion.  The  judgments 
were  confessed  on  warrants  of  attorney  more  than  a  year  and 
a  day  after  the  warrants  were  given.  The  record  fails  to  show 
that  there  was  filed  any  affidavit  in  either  case,  that  the 
makers  of  the  notes  were  living,  or  that  the  debts,  or  some 
portion  of  them,  were  still  due  and  unpaid.  By  the  well 
recognized  practice  in  Great  Britain,  after  the  expiration  of  a 
year  and  a  day  from  the  execution  of  a  power  of  attorney  to 
confess  a  judgment,  such  an  affidavit  must  be  produced,  and  a 
rule  of  court,  or  an  order  of  a  judge  in  vacation,  must  be  ob- 
tained, granting  leave  to  enter  judgment  before  it  can  be  con- 
fessed. Lushington  v.  Waller,  1  H.  Blk.  94;  Anon.,  6  Mod. 
212;  Oades  v.  Woodward,  7  Mod.  93;  Tidd's  Pract.  492,  552- 
3,  599.  The  same  practice  obtains  in  JSTew  York.  5  Hill, 
497. 

The  English  practice  having  been  adopted  as  the  basis  of 
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ours,  and  being,  recognized  by  our  courts,  unless  altered  by 
legislative  enactment,  it  is  regarded  as  binding  on  our  courts, 
with  such  modifications  as  our  different  circumstances  and 
usage  has  rendered  necessary.  The  reasons  which  induced 
the  British  courts  to  adopt  such  a  rule  of  practice  would  seem 
to  apply  with  equal  force  in  our  courts.  After  a  year  has 
elapsed,  the  court  should  be  informed  that  the  debtor  is  still 
living,  and  that  the  debt,  or  at  least  some  portion  of  it,  is  still 
unpaid.  This  is  necessary  to  prevent  great  and  almost  irrepar- 
able frauds  in  many  cases.  The  judgment  is  rendered  without 
notice,  or  opportunity  to  be  heard  in  presenting  any  defense 
which  may  have  occurred  after  the  warrant  of  attorney  has 
been  executed.  Nor  can  he  know  what  attorney  will  be 
called  upon  to  confess  the  judgment,  when  the  power  is  gen- 
eral, and  if  he  have  a  perfect  defense,  he  may  be  deprived  of 
the  opportunity  of  making  it,  or  even  giving  notice  to  the 
attorney,  of  its  existence.  Thus  meritorious  defenses  may  be 
cut  off,  and  great  injustice  perpetrated.  The  practice  requir- 
ing proof  that  at  least  some  portion  of  the  debt  remains  un- 
paid, is  well  calculated  to  promote  justice,  and  should  obtain 
in  our  courts,  unless  the  confession  is  made  within  the  year 
and  a  day. 

It  is,  however,  urged  that  the  twenty-seventh  section  of  the 
practice  act,  prevents  any  appeal  or  writ  of  error  from  being 
prosecuted  on  a  judgment  confessed.  That  section  allows 
such  a  judgment  to  be  confessed,  "for  a  debt  bona  fide  due." 
If  it  fails  to  appear  that  the  debt  is  due,  then  the  court  is  not 
warranted  in  permitting  the  confession  to  be  made.  Hall  v. 
Jones,  ante,  p.  54.  If  a  power  of  attorney  has  been  executed 
within  the  year,  and  its  execution  has  been  proved,  then  the 
mere  confession  of  the  attorney  proves  that  the  debt  is  due, 
and  authorizes  the  entering  of  the  judgment.  But  if  the 
warrant  of  attorney  has  been  executed  more  than  a  year,  it 
does  not  appear,  by  the  confession  of  the  attorney,  that  the 
sum  is  unpaid.  That  must  be  established  by  evidence,  em- 
bodied in  an  affidavit,  filed  and  preserved  as  a  part  of  the 
record.  This  is  essential  to  the  regularity  of  such  a  judg- 
ment. 
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Nor  does  this  section  prevent  a  review  of  the  case  on  error, 
when  it  fails  to  appear  that  the  debt  is  due.  The  judgment 
wonld  be  no  more  binding  than  if  the  warrant  of  attorney  was 
insufficient,  and  may  be  reviewed  on  error.  The  right  to  main- 
tain error  is  only  cut  off  when  the  authority  to  confess  judg- 
ment is  sufficient,  and  the  record,  by  proof  or  by  legal  pre- 
sumption, shows  the  debt  to  be  due.  Any  other  construction 
would  be  highly  calculated  to  work  great  injustice,  as  there 
could  be  no  remedy  in  case  a  judgment  was  fraudulently  entered 
except  by  bill  in  equity.  This,  we  think,  was  not  the  design  of 
the  General  Assembly. 

The  judgments  of  the  court  below  are  therefore  reversed,  and 
the  causes  remanded. 

Judgments  reversed. 


Joseph  H.  Johnson,  Appellant,  v.  Samuel  Thompson 
et  al,  Appellees. 

APPEAL  FROM  MARSHALL. 

Where  the  name  of  a  party  is  used  in  a  bill  in  chancery,  upon  which  issues 
are  formed,  without  objecting  that  such  name  was  improperly  used,  it  is  too 
late,  when  proof  is  being  taken  upon  the  merits,  to  attempt  to  show  a  want 
of  authority  for  the  use  of  the  name. 

If  one  of  the  parties  to  a  bill  has  paid  usurious  interest  upon  a  loan,  to  secure 
which  a  mortgage  has  been  given,  he  has  a  right,  before  the  matter  is  ad- 
justed, to  claim  an  allowance  for  the  usury;  although  the  bill  may  have  been 
filed  by  his  creditors  to  restrain  the  sale  of  the  mortgaged  premises. 

Appellees  filed  their  bill  of  complaint  in  Marshall  Circuit 
Court,  alleging  thereby  that  said  Samuel  Thompson,  on  No- 
vember 1,  1858,  was  indebted  to  Harmon,  Aiken  &  Gale,  in 
the  sum  of  $733.28,  upon  a  note  of  that  date,  and  to  Wads- 
worth-  &  Wells  in  the  sum  of  $355.01,  and  gave  to  James  E. 
Aiken  a  note  for  that  amount. 

To  secure  the  payment  of  said  two  notes,  said  Thompson 
gave  to  said  Aiken,  a  trust  deed  upon  real  estate.  July  10, 
1859,  said  Thompson,  and  William  Fisher  as  security,  gave 
appellant,  Johnson,  their  note  for  $800,  payable  in  one  year, 
with  ten  per  cent.,  being  for  money  borrowed;  on  same  day, 
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gave  their  other  note  for  $80,  with  ten  per  cent.,  payable  at 
the  same  time.  Said  last  note  has  been  fully  paid.  Said  $80 
note  was  given  without  any  consideration,  but  was  made, 
executed  and  delivered  upon  a  corrupt  and  usurious  agreement 
between  said  Thompson  and  appellant,  to  cover  up  and  conceal 
a  contract  for  the  payment  of  usury.  To  secure  the  payment 
of  the  two  last  mentioned  notes,  said  Thompson  and  his  wife 
executed  to  appellant  their  deed  of  trust  upon  above  mentioned 
real  estate,  Sept.  12,  1859,  and  said  Thompson  paid  appellant 
the  whole  amount  of  interest  due  upon  said  note  of  $800,  to 
March  10,  1860.  According  to  the  best  of  complainant's 
knowledge,  etc.,  said  appellant  has  received  from  said  Thomp- 
son, upon  said  note  of  $800,  from  its  date  to  March  10,  1860, 
interest  at  the  rate  of  thirty-six  per  cent,  per  annum,  which 
exceeds  the  legal  rate  twenty-six  per  cent,  per  annum,  amount- 
ing to  $768,  which  is  wholly  forfeited.  As  evidence  of  the 
payment  of  said  usurious  interest,  they  file  exhibits.  Plead 
the  statutes  concerning  usury  as  a  bar,  to  the  extent  of  such 
forfeiture,  to  any  claim  appellant  may  pretend  to  hold  as  a  lien 
upon  said  premises,  as  against  said  Thompson,  or  the  rights 
and  interests  of  said  Wads  worth  &  "Wells,  creditors  of  said 
Thompson,  as  aforesaid. 

That  complainants,  Wadsworth  &  Wells,  as  lien  creditors  of 
said  Thompson,  have  an  interest  in  the  real  estate,  hereinbefore 
described,  to  the  full  amount  of  the  sums  mentioned  in  their 
said  notes. 

That  appellants  had  advertised  said  premises  for  sale  on  the 
10th  of  May,  1860,  to  pay  the  sum  of  $800,  and  ten  per  cent, 
interest  thereon,  from  the  date  of  his  said  deed  of  trust. 

That  said  complainants,  Wadsworth  &  Wells,  have  always 
been  ready  and  willing,  and  still  are,  and  offer  to  pay  said 
appellant  whatever  maybe  justly,  honestly  and  legally  due  him, 
and  they  are  ready  and  willing,  and  offer  to  pay  into  court  such 
sum,  as  the  court  may  deem  sufficient. 

That  said  appellant  be  summoned  to  answer  upon  oath,  etc. 

Prayer  for  an  injunction  to  restrain  appellant  from  proceed- 
ing with  said  sale,  and  that  an  account  be  taken  of  the  amount 
justly,  legally  and  equitably  due  to  said  defendant  (appellant) 
Yol.  XXVIII.  -  23 
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upon  his  deed  of  trust,  against  said  Thompson,  deducting 
from  said  original  note  all  payments  made,  and  all  forfeitures 
incurred,  etc. 

Answer  of  defendant  (appellant)  states  that  he  does  not  know 
as  said  Thompson  was  indebted  to  Harmon,  Aiken  &  Gale,  or 
Wadsworth  &  Wells;  has  no  knowledge  of  the  mortgage  exe- 
cuted to  Aiken  by  Thompson. 

July  10,  1857,  said  Thompson  was  indebted  to  appellant 
upon  two  notes,  one  for  §800  and  one  for  $80,  payable  in  oue 
year,  with  ten  per  cent,  interest.  Said  notes  were  executed  by 
said  Thompson  and  Fisher,  and  were  given  for  money  loaned 
to  said  Thompson.  That  said  $80  note  has  been  paid,  and  was 
not  given  without  consideration  or  to  cover  up  and  conceal  a 
usurious  contract,  as  alleged  in  said  bill,  as  he  remembers  the 
transaction,  nor  does  the  interest  reserved  in  said  note  exceed 
the  legal  rate.  Respondent  (appellant)  admits  the  execution 
and  receipt  by  him  of  the  trust  deed  as  security  for  the  pay- 
ment of  said  notes;  denies  the  payment  of  interest  on  said  note 
to  March  10,  1860— that  the  receipt  marked  exhibit  "  F  "  in 
page  16,  complainant's  bill,  has  reference  to  other  and  different 
transactions,  and  the  money  received  was  applied  on  other 
indebtedness.  Denies  the  receipt  of  thirty-six  per  cent,  per 
annum  as  alleged  in  said  bill,  or  that  he  has  received  interest 
exceeding  the  legal  rate,  nor  does  the  sum  received  by  him 
amount  to  $768. 

The  respondent  (appellant)  here  demurs  to  the  bill,  inasmuch 
as  it  alleges  that  the  usurious  interest  has  already  been  paid, 
and  that  the  same  cannot  be  recovered  back,  either  in  law  or 
equity;  that  Wadsworth  &  Wells  cannot  insist  upon  the  for- 
feiture of  such  interest. 

The  answer  admits  the  advertising  of  the  real  estate  for  sale  as 
alleged  in  said  bill,  and  denies  that  said  Wadsworth  &  Wells 
ever  were  ready  and  willing  or  ever  offered  to  pay  him  (appel- 
lant) the  amount  due  on  his  note  and  trust  deed. 

That  the  consideration  of  said  note  of  $80  was  money  loaned 
by  appellant  to  Thompson. 

Does  not  recollect  the  exact  amount  paid  at  the  date  of  the 
receipt  of  September  12,  1859,  set  forth  in  complainant's  bill. 
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That  said  Thompson  gave  him  a  note  promising  him  to  pay 
some  money,  which  was  discharged  by  an  order  on  J.  R.  Chap- 
man, of  the  city  of  Lacon,  or  by  some  of  the  subsequent  pay- 
ments mentioned  in  said  bill,  which  one  he  cannot  definitely 
recollect,  but  whatever  was  paid  him  at  the  time  of  the  delivery 
of  the  receipt,  was  to  apply  on  other  and  different  transactions. 
That  the  words  at  the  foot  of  the  receipt — 16 — ( the  above  note 
signed  by  G.  S.  Thompson  and  William  Fisher,)  were  written 
after  the  making  and  delivery  of  the  receipt,  as  he  believes, 
without  his  knowledge  or  consent. 

That  about  $379,  was  paid  by  said  Thompson  to  appellant, 
but  neither  the  same,  nor  any  portion  thereof,  was  received  as 
interest  upon  or  in  part  payment  of  said  $800  note,  except  the 
one  dollar  mentioned  in  receipt  No.  2,  indorsed  on  the  back  of 
the  original  trust  deed.  That  all  payments  made  to  appellant 
by  said  Thompson,  are  included  in  the  foregoing  exhibits,  and 
said  $80  note,  and  that  the  same  was  paid  to  him  upon  other 
obligations  held  against  said  Thompson,  and  not  upon  said 
trust  deed.  That  the  consideration  for  the  extension  of  pay- 
ment on  said  trust  deed,  was  the  payment  by  said  Thompson 
of  other  indebtedness  due  to  appellant,  which  were  not  secured, 
but  were  doubtful. 

That  none  of  said  eight  hundred  dollar  note  has  been  paid, 
but  the  same,  and  interest  thereon,  remains  wholly  unpaid. 

Replication  filed. 

Upon  the  hearing,  the  court  found  that  Johnson  had  re- 
ceived, as  usurious  interest  upon  said  $800,  the  sum  of  $439.75, 
and  deducted  the  same  from  the  $800,  and  found  to  be  due 
said  Johnson  the  sum  of  $360.25  only,  and  decreed  that  com- 
plainants pay  the  same  by  the  10th  day  of  June,  1861,  and 
complainants  be  substituted  to,  and  vested  with,  all  the  rights 
that  defendant  Johnson  has  to  collect  the  same;  also,  decreed 
that  upon  such  payment  said  Johnson  should  be  perpetually 
enjoined,  etc. 

Defendant  below  prays  an  appeal. 

The  errors  assigned,  are,  in  admitting  improper  testimony ; 
in  rendering  a  decree  for  complainants  below;  in  not  finding 
a  sufficient   amount  due  defendant;  in  reducing  the  amount 
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of  defendant's  claim;  and  in  enjoining  defendant  from  selling 
the  mortgaged  premises. 

Leland  &  Blanchard,  for  Appellants. 

Did  Johnson  contract  to  take,  or  did  he  in  fact  take  and 
receive  usurious  interest  from  Thompson;  and  if  so,  how 
much  ? 

If  any  usurious  interest  has  been  taken,  can  the  same, 
being  paid  by  Thompson,  be  considered  and  treated  as  a  for- 
feiture, and  deducted  from  the  apparent  balance  due  on  the 
trust  deed?     24  111.  381. 

Is  a  contract,  made  at  the  maturity  of  a  note,  to  extend  the 
time  for  the  payment  thereof,  for  a  stipulated  consideration, 
usurious? 

Have  not  the  complainants,  Wadsworth  &  Wells,  a  complete 
and  adequate  remedy  at  law? 

Who  may  avoid  for  usury?  Jackson  v.  Henry,  10  Johns. 
185;  Sands  v.  Church,  2  Selden,  347;  Mechanics'  Bank 
v.  Edwards,  2  Barb.  S.  C.  545;  Dewolf  v.  Johnson,  10 
Wheaton,  393;  2  Selden,  387;  7  Hill,  391;  1  Barb.  278;  7 
Conn.  413. 

1ST.  11.  Purple,  for  Appellees. 

The  question  is,  can  illegal  interest  so  taken  and  received,  be 
treated  as  forfeited,  and  deducted  from  the  apparent  balance 
due  on  the  trust  deed? 

This  is  purely  a  question  of  law,  and  must  be  determined  by 
authority  and  precedent,  and  perhaps  depending  somewhat  upon 
the  true  construction  of  the  statutes  of  this  State. 

The  following  authorities  are  in  point,  on  this  question: 
Trobridge  v.  Christmas,  Clark,  268 ;  Fanning  v.  Dunham,  5 
John.  Ch.  122;  Fulton  Bank  v.  Beach,  1  Paige,  429;  Same 
case,  3  Wend.  573;  Livingston  v.  Harris,  3  Paige,  528; 
Same  case,  11  Wend.  329;  West  v.  Beans  <&  Oden,  3  Har.  & 
John.  568;  Young  v.  Scott,  4  Pand,  415;  Weatherhead  v. 
Boyers,  7  Yerger,  545;  Pearce  v.  Hedrick,  3  Littell,  110; 
15  Yt.  Rep.    115;   Bartholomew  v.  Tow,  Clark,  16;   9  Paige, 
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Caton,  C.  J.  An  examination  of  the  reported  cases  shows 
a  considerable  conflict  of  authority  as  to  who  may  take  advan- 
tage in  a  contract  or  obligation  infected  with  usury,  some 
holding  that  none  but  an  original  party  to  the  usurious  con- 
tract, or,  in  case  of  his  death,  his  representative,  can  plead  the 
usury;  while  others  allow  the  owners  of  the  estate  bound  or 
incumbered  by  the  contract,  and  even  creditors,  to  insist  upon 
the  usury.  But  as  that  question  does  not  legitimately  arise 
in  this  case,  we  shall  abstain  from  a  review  of  these  decisions, 
and  from  expressing  an  o  inion  on  the  subject. 

Thompson,  the  original  party  to  the  usurious  notes  and 
mortgage,  and  who  has  actually  paid  the  usury  which  is  now 
sought  to  be  applied  in  satisfaction  of  the  principal,  is  a  com- 
plainant in  the  bill,  as  well  as  the  subsequent  mortgagees. 
These  last  might  have  been  omitted  altogether,  but  the  joining 
their  names  as  complainants  with  Thonc^son,  does  not  impair 
his  right  to  insist  upon  the  usury.  To  the  merits  of  this  bill 
thus  filed  by  Thompson  and  the  others,  the  defendants 
answered,  upon  which  issues  were  formed,  without  any  ques- 
tion being  raised  as  to  Thompson  having  authorized  the  use 
of  his  name  as  complainant.  The  question  was  asked  Aiken, 
during  his  examination,  if  Thompson  had  authorized  the  use 
of  his  name  as  complainant;  to  which  he  replied,  that  he  did 
not  know  that  he  had.  This  attempt  to  prove  that  the  use  of 
the  name  of  Thompson  was  unauthorized,  was  out  of  place 
and  illegitimate  at  that  stage  of  the  case.  Had  the  defendant 
intended  to  question  Thompson's  position  as  complainant,  he 
should  have  done  so  at  a  preliminary  stage  of  the  suit  and  in 
proper  form,  so  as  to  have  given  Thompson  an  opportunity  to 
come  in  and  show  the  transaction,  or  the  other  complainants 
an  opportunity  to  show  that  he  had  authorized  the  use  of  his 
name  as  complainant.  When  this  testimony  was  taken,  there 
was  no  issue  before  the  court  to  which  it  could  apply.  By 
answering  Thompson's  bill,  he  admitted  it  was  properly  filed 
and  upon  due  authority.  There  was  then  no  question  before 
the  court  on  that  subject.  It  was  a  matter  already  admitted 
and  determined. 

If  Thompson  had  paid  usurious  interest  upon  the  loan  to 
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secure  which  the  mortgage  was  given,  he  had  a  right,  at  any 
time  before  the  final  statement  of  the  debt,  or  before  it  had 
been  adjudicated  upon  by  judgment  or  decree,  to  claim  the 
benefit  of  such  usurious  payment.  Suppose,  instead  of  adver- 
tising the  property  for  sale  in  pursuance  of  the  terms  of  the 
mortgage  or  trust  deed,  Johnson  had  filed  a  bill  to  foreclose 
the  mortgage,  there  can  be  no  doubt  that  he  could  have  insisted, 
under  our  statute,  upon  the  usury  paid,  and  had  it  applied  in 
extinguishment  of  the  principal;  or  had  he  been  sued  upon 
the  notes,  he  could  have  availed  himself  of  the  same  de- 
fense. Such  is  the  settled  construction  of  the  statute  in  this 
court. 

The  only  remaining  question  is  one  of  fact.  Does  the  proof 
show  that  the  mortgage  and  notes  were  given  to  secure  a 
usurious  loan  of  money,  and  did  Thompson  pay  the  defendant 
usurious  interest  to  the  amount  found  by  the  court  below  and 
credited  upon  the  principal  sum?  "We  have  looked  into  the 
testimony  on  that  subject,  and  are  satisfied  with  the  finding  of 
the  Circuit  Court.  As  a  mere  question  of  evidence,  it  would 
settle  no  principal  of  law  which  would  justify  us  in  swelling  an 
opinion  with  a  review  and  an  analysis  of  the  evidence.  We  shall 
therefore  content  ourselves  with  expressing  our  approval  of  the 
finding  of  the  court  below. 

The  decree  is  affirmed.  Decree  affirmed. 

Breese,  J.,  dissenting.  I  am  well  satisfied,  after  a  careful 
examination  of  the  record  and  the  authorities  cited,  that  this 
decree,  should  be  reversed,  and  the  bill  dismissed.  Had  a 
demurrer  been  interposed  in  the  court  below,  it  ought  to  have 
been  sustained.  Proceeding  to  a  final  hearing  on  bill,  answer 
and  testimony,  does  not  precl  ude  a  party,  on  appeal  or  error, 
from  making  the  same  objections  which  could  be  urged  on  a 
general  demurrer  to  the  bill,  for  that  is  always  to  the  merits 
and  in  bar  of  the  relief  sought. 

The  bill  was  filed  in  the  name  of  certain  creditors  of  one 
Samuel  Thompson,  and  using  his  name  without  any  apparent 
authority  so  to  do,  and  without  his  knowledge,  as  was  proved. 

Thompson   has   never   sought   to   avoid   the   contract    with 
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appellant  on  any  ground,  and  as  late  as  April  29,  1860,  he 
distinctly  stated  that  appellant's  demand,  on  the  8th  of  the 
preceding  March,  was  eight  hundred  dollars.  No  payments 
have  been  made  since  that  time,  but  it  appears,  though  not 
conclusively,  that  Thompson  had  paid  a  considerable  amount 
of  usurious  interest  to  appellant  on  this  debt  of  eight  hundred 
dollars,  which  was  due  by  note;  and  his  co-complainants, 
having  a  deed  of  trust  on  the  same  pro|)erty  conveyed  to 
Johnson  to  secure  the  payment  of  this  eight  hundred  dollars, 
and  which  he'  is  proceeding  to  sell  under  his  trust  deed,  claim 
such  usurious  interest  should  be  rebated  from  the  amount  of 
the  appellant's  claim,  and  thus  relieve  the  property  from  so 
much  of  the  incumbrance. 

We  have  decided,  after  solemn  argument  and  most  mature 
consideration,  that  a  party  who  has  voluntarily  paid  usurious 
interest  cannot  recover  it  back  in  an  action  at  law.  But  a 
payment  is  an  end  of  the  matter,  so  far  as  the  statute  is  con- 
cerned, and  this  decision  has  been  reiterated,  at  this  term,  in 
the  case  of  Tompkins  v.  Hill. 

If,  then,  a  party  cannot  at  law  recover  back  money  paid  on 
a  usurious  contract,  I  do  not  see  how  it  can  be  done  in  any 
other  manner.  Thompson  paid  the  interest  voluntarily,  and 
has  never,  and  does  not  now,  complain  of  it.  How,  then,  can 
his  co-complainants  have  it  deducted  from  the  amount  of 
appellant's  claim?  If  they  can,  it  would  be  virtually  over- 
ruling the  decisions  I  have  cited.  I  do  not  think  the  cases 
cited  by  appellees  apply.  They  all  arose  under  statutes  declar- 
ing a  forfeiture  of  the  whole  debt  for  usury.  That  is  not  our 
statute,  and  if  we  should  affirm  the  decree  in  this  case,  we 
would  wipe  out  the  decisions  we  have  so  lately  made,  as  having 
a  contrary  bearing.     I  think  the  decree  should  be  reversed. 
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The  Chicago  Marine  and  Fire  Insurance  Co., 
Appellant,  v.  Philo  Carpenter,  Appellee. 

appeal  from  the  superior  COURT  OF  CHICAGO. 

A  had  been  making  deposits  with  the  Chicago  Marine  and  Fire  Insurance 
Company,  which  had  accumulated;  afterwards  it  was  agreed  that  A  should 
receive  and  pay  out  a  certain  class  of  bills  on  his  deposits;  the  paper  so  to 
be  received  by  the  depositer  Ceased  to  circulate;  the  bank  being  his  debtor 
under  the  agreement  to  about  one  hundred  dollars,  A  brought  his  action 
and  recovered  specie  value  for  the  deposits  due  him,  made  prior  to  the 
agreement;  and  the  current  value  of  such  as  were  made  afterwards.  Held, 
that  this  judgment  should  not  be  disturbed. 

The  facts  of  the  case  are  stated  in  the  opinion. 
The  appellee  recovered  a  judgment  against   the   appellant 
for  $1,927.25,  upon  the  basis  stated  in  the  opinion. 

C.    Beck  with,    Fuller    &    McCagg-,    and    T.  Hoyne,   for 

Appellant. 

E.  F.  Eunton",  for  Appellee. 

"Walker,  J.  This  was  an  action  of  assumpsit,  instituted 
by  appellee,  to  recover  the  balance  of  an  account  against  ap- 
pellant. It  was  created  by  deposits  of  money  made  with 
appellant,  and  extended  over  a  period  of  time,  from  Novem- 
ber, 1858,  till  the  latter  part  of  May,  1861.  The  balance 
remaining  due  on  the  account  at  the  time  appellee  ceased 
making  deposits,  appears  to  have  been  $2,089.99.  The  trial 
resulted  in  a  verdict  and  judgment  against  appellant  for 
$1,927.25.  A  motion  for  a  new  trial  was  interposed  and 
overruled,  and  this  appeal  is  prosecuted  to  reverse  that  judg- 
ment. 

It  appears  from  the  evidence  in  the  record,  that  appellant 
about  the  last  of  April,  1861,  became  unwilling  to  receive 
further  deposits,  in  the  paper  of  Illinois  banks,  unless  appellee 
would  agree  to  receive  and  pay  out  such  paper  during  the 
continuance  of  the  war,  which  agreement  was  then  made. 
Appellee  at  that  time  had  a  credit  on  his  deposit  account 
with  appellant  for  a  sum  nearly  equal  to  the  verdict.     After 
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that  time  lie  made  deposits  at  different  times,  amounting  to  a 
large  sum.  He  also  drew  checks  against  his  deposits  until 
the  18th  day  of  May,  when  all  of  the  paper  on  the  Illinois 
banks,  with  a  few  exceptions,  became  so  far  depreciated  that 
it  ceased  to  circulate  as  money.  At  that  time  appellee  had  a 
credit  of  something  over  a  hundred  dollars,  for  deposits  made 
after  the  agreement  to  receive  and  pay  out  paper  on  the  Illinois 
banks. 

It  thus  appears,  that  all  the  deposits  made  under  the  agree- 
ment, with  the  exception  of  an  inconsiderable  sum,  had  been 
drawn,  leaving  but  a  small  amount  over  and  above  the  sum  on 
deposit  at  the  time  of  entering  into  the  agreement.  After  that 
arrangement  was  made,  the  checks  were  no  doubt  drawn  against 
the  deposits  made  under  the  agreement,  and  not  on  the  prior 
deposits.  The  previous  transactions  were  evidently  upon  a 
specie  basis,  or  why  make  the  agreement  to  receive  and  pay  out 
this  class  of  funds  J  If  the  deposits  prior  to  the  first  of  May 
had  been  made,  to  be  paid  in  Illinois  bank  paper,  no  necessity 
existed  for  entering  into  the  agreement.  The  fact  that  the 
agreement  was  made,  clearly  shows,  that  up  to  that  time  the 
deposits  were  liable  to  be  drawn  in  specie,  or  at  least  in  par 
funds.  This  seems  to  be  the  view  taken  by  the  jury,  as  they 
manifestly  treated  the  deposits  made  prior  to  the  29th  of  April, 
as  specie  funds,  and  the  remainder  as  payable  in  the  paper  of 
Illinois  banks,  on  which  they  must  have  allowed  the  discount 
proved  to  have  existed. 

The  agreement,  whilst  it  was  in  force,  would  no  doubt  have 
compelled  appellee  to  receive  paper  on  Illinois  banks  in  pay- 
ment, had  it  been  demanded.  But  the  evidence  shows,  that 
after  the  18th  day  of  May,  it  ceased  to  circulate,  and  was  only 
bought  and  sold  in  market  at  a  very  heavy  discount.  After 
the  other  parties  to  the  agreement  ceased  to  receive  it  at  par, 
or  in  payment  of  debts,  appellee  of  course  ceased  to  be  bound 
by  the  agreement.  "No  injustice  has  resulted,  as  the  jury  have 
allowed  appellee,  for  his  deposits  prior  to  the  agreement,  par 
value,  and  on  the  balance  of  those  afterwards  made,  no  more 
than  their  market  value.  Whilst  the  jury  would  have  been 
justified  in  allowing  the  full  sum  of  all  the  deposits,  they  have 
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seen  proper  to  act  differently,  and  appellant  lias  no  right  to 
complain.  The  company  only  has  to  make  payment  in 
accordance  with  the  understanding  of  the  parties  when  the 
transaction  occurred. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Leandee  Douglas  et  al,  Plaintiffs  in  Error,  v.  Samuel 
P.  Whiting,  Defendant  in  Error. 

ERROR  TO  KNOX. 

An  attempt  to  proceed  by  petition  and  summons  under  the  statute  to  obtain 
judgment  on  a  note,  may  sustain  a  judgment,  although  the  service  was 
defective,  if  the  petition  contains  the  essentials  of  a  declaration  in  debt. 

A  levy  under  an  execution  should  be  indorsed  upon  it.  The  levy  and  return 
are  distinct  things,  and  both  should  be  clear,  precise  and  explicit. 

An  execution  should  expressly  direct  a  levy  upon  the  property  of  the  judgment 
debtor,  by  inserting  his  name,  or  the  sale  under  it  will  be  a  nullity,  and 
also  the  deed  following  it. 

An  execution  commanding  a  debt  to  be  made  of  the  goods,  etc.,  lands,  etc., 
of ,  leaving  a  blank  for  the  name  of  the  judgment  debtor,  is  void. 

The  facts  necessary  to  a  full  understanding  of  this  case, 
will  be  found  in  the  opinion  of  the  Court. 

The  Circuit  Court  of  Knox,  Lawrence,  Judge,  presiding, 
rendered  a  judgment  for  defendant,  and  the  plaintiffs  in  that 
court  bring  the  case  to  this. 

A.  M.  Craig,  for  Plaintiffs  in  Error. 

The  record  in  the  original  case  of  Isaac  Armstrong  v. 
Samuel  P.  Whiting,  shows  a  valid  judgment,  which  was 
offered  in  evidence;  and  a  purchaser  of  real  estate  sold  under 
the  judgment  is  not  bound  to  go  behind  the  record  of  judg- 
ment to  see  whether  all  the  requirements  of  the  law  were  ful- 
filled prior  to  the  rendition  of  judgment.  Grignorts  Lessee 
v.  Astor,  2  Howard's  U.  S.  K.  340,  341;  3  Peters'  E.  204, 
205,  206,  207;    Thompson  v.  Tolnire,  2  id.  168;  Perkins  v. 
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Tanfield,  11  Mass.  227;  United  States  v.  Aredondo  et  al.,  6 
Peters'  R.  728,  729. 

It  is  substantially  decreed  in  13  111.  169,  that  a  judgment 
rendered  in  a  County  Court  against  an  administrator,  without 
service  of  summons,  or  notice  of  the  pendency  of  the  claim, 
is  a  binding  judgment,  until  vacated  or  set  aside  by  a  court  of 
competent  jurisdiction. 

It  is  decided  in  the  case  of  Landers  v.  Brunt,  10  Howard's 
U.  S.  Rep.,  pp,  370,  371,  that,  even  if  there  is  no  service,  the 
judgment  is  good;  that  in  an  action  of  ejectment  the  judg- 
ment cannot  be  impeached  collaterally  for  the  want  of 
service. 

The  judgment  in  the  case  of  Isaac  Armstrong  v.  Samuel 
P.  Whiting  was  rendered  April  24,  1857.  Our  statute  gives 
a  defendant  five  years  in  which  to  take  a  case  to  the  Supreme 
Court,  and  reverse  the  judgment  for  error. 

Will  the  policy  of  the  law  permit  a  defendant  to  slumber  on 
his  rights  until  barred  by  limitation,  and  then,  having  his  judg- 
ment paid  by  sale  of  real  estate,  turn  round  and  defeat  the  title 
acquired  by  an  innocent  purchaser  under  a  judgment,  which 
defendant  by  his  silence,  and  by  not  prosecuting  a  writ  of 
error,  admits  to  be  a  valid  judgment? 

A.  Tyler,  for  Defendant  in  Error. 

In  a  suit  by  petition  under  our  statute,  the  manner  of  service 
is  by  delivering  a  copy  of  petition  and  summons  to  defend- 
ant. Rev.  Stat.  1845,  p.  417  and  418,  sees.  33,  34,  35,  36  and 
37.  Without  this  kind  of  service,  the  court  has  no  jurisdic- 
tion of  the  person  of  the  defendant,  and  its  judgment  is  void. 
Bellingall  v.  Greer,  3  Scam.  575;  Ogle  v.  Coffey,  1  Scam. 
239;  Ball  et  al.  v.  ShatUick,  16  111.  299;  Bancroft  v.  Sjpeer, 
24  111.  228;  Pardon  v.  Dwire  et  al.,  23  111.  572;  Cast  et  al.  v. 
Rose,  17  111.  277. 

When  a  judgment  or  execution  is  void,  it  may  be  taken  ad- 
vantage of  collaterally  in  an  action  of  ejectment.  Bybee  v. 
Ashby,  2  Gilm.  166;  Pardon  v.  Dwire  et  al.,  23  III  572; 
Buckmaster  et  al.  v.  Carlin,  3  Scam.  105. 

An  execution  is  void  unless  it  commands  the  officer  to  levy 
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upon  the  property  of  some  person  named  in  it,  and  the  offi- 
cer's acts  under  it  are  without  authority  and  void.  An  execu- 
tion is  a  command  to  the  officer,  and  his  power  is  derived  from 
it.  1  Blackf.  210;  Byhee  v.  Ashby,  2  Gilm.  166;  3  Blackf, 
Com.  412;  4  Blackf.  Com.  404;  Ilolthouse  Law  Diet.  Fieri 
Facias,  206;  Hinman  v.  Pope,  1  Gilm,  136  to  141. 

The  plaintiffs  in  error  purchased  of  the  plaintiff  in  execution, 
who  purchased  the  land  at  the  sheriff's  sale,  and  got  no  better 
right  than  he  had;  and  in  order  to  recover,  they  must  show  a 
valid  judgment  execution,  and  sale  under  it.  Byhee  v.  Ashby, 
2  Gilm.  163;  Hinman  v.  Pope,  1  Gilm,  131;  McLogan  v. 
Brown  et  al,  11  111.  523,  524. 

Bkeese,  J.  This  was  an  action  of  ejectment,  brought  in  the 
Knox  Circuit  Court,  at  the  October  term,  1861,  by  the  plain- 
tiffs in  error  against  the  defendant  in  error,  to  recover  their 
proportion  of  a  certain  tract  of   land  in  that  county. 

To  make  out  their  title,  the  plaintiffs  introduced  the  record 
of  a  judgment  regularly  entered  in  the  Knox  Circuit  Court, 
at  the  April  term,  1857  in  the  name  of  Isaac  Armstrong, 
plaintiff,  and  against  the  defendant  in  error,  in  an  action  of 
debt. 

An  execution  and  fee  bill  issued  on  this  judgment,  a  levy 
by  the  sheriff  on  the  land  in  question,  and  a  sale  of  it  by  him 
to  the  plaintiff  in  the  execution.  A  deed  from  the  sheriff  to 
Armstrong,  and  a  deed  from  Armstrong  to  the  plaintiffs  in  the 
ejectment  suit,  were  also  in  evidence  by  the  plaintiffs;  and  on 
proving  that  defendant  was  in  possession  of  the  premises  at 
the  time  of  the  service  of  the  copy  of  the  declaration,  they 
rested  their  case. 

The  defendant  then,  to  maintain  the  issue  on  his  part,  read 
in  evidence  the  summons  and  return  in  the  action  of  Arm- 
strong against  Whiting,  which  is  in  the  usual  form,  "  to  an- 
swer unto  Isaac  Armstrong  in  a  plea,  that  he  render  unto  the 
said  Armstrong  the  sum  of  three  hundred  and  twenty-four 
dollars  and  fifty  cents,  which  he  owes  and  unjustly  detains  from 
the  said  Armstrong,  to  his  damage,  etc. 

Attached  to  this  summons  was  the  following:     "  In  the  Cir- 
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cuit  Court  of  Knox  county,  ss.  April  term,  1857.  Isaac 
Armstrong,  plaintiff,  states  that  he  holds  a  note  on  the  defend- 
ant, S.  P.  Whiting,  in  substance  as  folio weth:  '  One  day  after 
date,  I,  for  value  received,  promise  to  pay  to  Isaac  Armstrong, 
or  bearer,  three  hundred  and  twenty-four  dollars  and  fifty  cents. 
S.  P.  Whiting.'  Yet  the  said  debt  remains  unpaid,  and 
therefore  he  prays  judgment  for  his  debt,  and  damages  for  the 
detention  of  the  same,  together  with  his  costs.  Boyd  &  Boggs, 
att'ys  for  pl'ffs." 

The  return  on  the  summons  was  in  these  words:  ''Served 
on  the  within  S.  P.  Whiting,  by  reading  the  same  to  him,  this 
8th  clay  of  April,  A.  D.  1857.     G.  W.  Guke,  sheriff." 

Now  it  is  insisted  by  the  defendant  that  this  was  a  proceed- 
ing by  petition  and  summons  under  the  statute,  and  a  legal 
service  thereof  could  only  be  by  serving  a  copy  of  the  petition 
with  the  summons  annexed  upon  the  defendant,  and  service 
by  reading  is  insufficient,  and  will  not  sustain  the  judg- 
ment. 

This  was  undoubtedly  an  attempt  by  the  attorneys  of  the 
plaintiffs  to  proceed  by  petition  and  summons,  but  they  failed 
to  see  that  the  statute  was  complied  with.  Does  it  follow  from 
that,  that  the  proceedings  and  judgment  are  void?  We  think 
not.  The  petition  contains  all  the  essentials  of  a  declaration 
of  debt.  There  is  a  venue — it  is  entered  at  a  regular  term  of 
court — it  has  a  plaintiff  and  defendant — it  claims  a  certain 
sum  to  be  due  from  the  defendant  to  the  plaintiff,  giving  a 
copy  of  the  note  out  of  which  the  alleged  indebtedness  arises 
—alleges  that  the  debt  remains  unpaid,  praying  a  judgment 
for  the  debt  and  damages  together  with  costs,  and  is  signed  by 
an  attorney.  What  other  requisite  of  a  good  declaration  in 
debt  is  wanting  in  this  petition?  Unless  demurred  to,  it  would 
justify,  in  any  court,  a  judgment  for  the  debt,  damages  and 
costs,  and  such  judgment  would  be  good  for  all  purposes  until 
reversed. 

]STo  exceptions  can  be  alleged  to  the  service  of  the  summons ; 
that  complies  with  the  law  in  every  particular.  Here,  then,  is 
a  case  where  a  regular  judgment  has  been  recovered  in  an  ac- 
tion of  debt  in  a  court  of   competent  jurisdiction,   after  due 
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service  of  process,  and  it  cannot  be  attacked,  certainly  not  col- 
laterally, in  any  action.  The  judgment  must  stand  in  full 
force  until  reversed,  or  satisfied,  and  the  court  decided  correctly 
in  refusing  to  exclude  it  from  the  jury. 

The  next  item  of  evidence  offered  by  the  plaintiffs,  was  the 
execution  and  fee  bills  issued  upon  this  judgment.  On  the 
execution  there  is  no  levy  indorsed,  but  it  is  stated  in  the 
return,  all  which  is  improper  and  irregular.  The  levy  is  one 
thing,  and  should  be  distinct  and  specific — the  return  is  alto- 
gether a  different  matter  from  a  levy,  but  both  should  be 
clear,  plain  and  explicit.  The  execution  was  admitted  in  evi- 
dence against  the  objections  of  the  defendant,  yet  the  court 
found  on  the  whole  case  a  verdict  for  the  defendant.  The 
execution  should  have  been  ruled  out  by  the  court,  for  a  man- 
ifest defect  in  it.  The  sheriff  is  not  commanded  by  it,  "  that 
of  the  goods  and  chattels,  lands  and  tenements  of  Whiting, 
the  defendant,  he  make,  or  cause  to  be  made,  the  amount  of 
the  recovery."  In  this  respect,  the  execution  is  blank:  "We 
command  you,  that  of  the  goods  and  chatties,  lands  and  tene- 
ments of  in  your  county,  you  make,  or  cause 
to  be  made,"  etc. 

It  is  indispensable,  before  one's  property  can  be  sold  under 
a  judgment  against  him,  there  should  be  an  execution  against 
the  property  of  the  judgment  debtor.  There  has  been  none 
in  this  case;  consequently  the  sale  of  the  premises  is  null 
and  void,  and  the  sheriff's  deed  also.  Had  the  execution 'been 
carefully  prepared,  as  it  was  the  duty  of  the  clerk  to  have 
done,  the  plaintiffs  could,  not  have  failed  of  a  recovery.  By 
his  negligence,  they  must  lose  the  suit.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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George  Cuetis,  Appellant,  v.  Anson  Root,  Appellee. 

APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS  OF  THE 
CITY  OF  ELGIN. 

In  order  to  affect  a  third  person,  by  showing  that  the  date  and  consideration 
of  a  deed  are  not  true,  the  clearest  proof  should  be  adduced  of  his  knowl- 
edge of  such  untruthfulness. 

Purchasers  at  sheriff's  sale  are  chargeable  with  such  notice  as  the  public 
records  inform  them  of;  and  if  a  mortgage  does  not  upon  its  face  show  a 
lien  prior  to  that  of  the  judgment,  the  purchaser  is  not  bound  to  indulge 
in  suspicions  touching  its  fairness. 

A  levy  upon  personal  property  is  not  always  a  satisfaction  of  a  judgment,  even 
though  the  property  was  adequate;  if  without  any  fault  of  the  sheriff  or 
of  the  plaintiff,  or  by  the  instrumentality  of  the  defendant,  the  property 
levied  upon  cannot  be  made  available. 

An  appeal  does  not  vacate  the  lien  of  the  judgment,  it  only  suspends  its  ex- 
ecution. A  judgment  during  appeal  not  only  holds  its  lien,  but  will  extend 
it  over  property  acquired  pending  the  appeal. 

This  was  an  action  of  ejectment,  brought  by  appellee,  in 
tlie  Circuit  Court  of  Kane  county.  Declaration  and  plea  in 
usual  form.  Yenue  changed  from  Kane  to  Kendall  Circuit 
Court. 

A  jury  was  waived,  and  the  cause  tried  by  the  court,  and 
judgment  was  rendered  for  Curtis. 

A  new  trial  was  granted  to  Root,  under  the  statute. 

The  cause  was  again  tried  by  court  and  jury.  Yerdict  and 
judgment  for  Root. 

A  new  trial  was  granted  to  Curtis. 

There  was  a  motion  by  Curtis  to  suppress  depositions  of 
J.  P.  Morgan  and  R.  W.  Padelford,  which  was  overruled  by  the 
court. 

The  venue  was  changed  by  consent  to  the  Court  of  Common 
Pleas  of  the  city  of  Elgin. 

At  September  term,  1860,  of  said  Court  of  Common  Pleas, 
the  case  was  tried  by  the  court  and  a  jury.  Yerdict  for  Root. 
Curtis  moved  for  new  trial;  overruled,  and  he  excepted. 
Judgment  entered  on  the  verdict.     Curtis  appealed. 

There  was  an  agreed  statement  of  facts  in  evidence,  on  the 
trial  of  the  case,  as  follows: 
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That  Weed,  Masters  &  Weed  obtained  judgment  in  the 
Circuit  Court  of  Kane  county,  at  the  April  term,  1845,  against 
Ruel  Ambrose,  for  $833.72  and  costs;  and  on  the  same  day 
Asher  Rossiter  obtained  judgment  in  said  court  against 
Ambrose  for  $361.49  and  costs.  That  executions  in  both 
cases  were  immediately  issued  by  order  of  the  court,  and 
were  levied  upon  Ambrose's  stock  of  goods  at  Elgin,  of  suffi- 
cient value  to  satisfy  the  same,  which  goods  were  afterwards 
released  by  the  sheriff  receiving  a  delivery  bond,  executed  by 
Ambrose,  with  Root  as  surety,  and  Root  took  from  Ambrose 
a  chattel  mortgage  of  said  goods  to  indemnify  him  as  such 
surety. 

That  Ambrose  took  an  appeal,  in  both  cases,  to  the  Supreme 
Court,  and  executed  appeal  bonds,  with  Root  as  surety. 

That  afterwards,  in  July,  1845,  Ambrose,  with  the  consent 
of  Root,  exchanged  the  goods  with  J.  P.  Morgan  and  R.  W. 
Padelford  in  part  payment  for  the  lands  in  question  and  some 
town  property  in  Elgin.  The  lands  in  question  were  conveyed 
by  said  Morgan  to  Ambrose  by  deed,  dated  July  22,  1845, 
acknowledged  July  28,  and  recorded  August  7,  1845;  and  at 
the  same  time  Padelford  conveyed  the  town  property  to  Am- 
brose, and  took  from  Ambrose  a  mortgage  on  the  same  to  secure 
the  balance  of  the  purchase  money. 

That  Ambrose  executed  to  Root  a  mortgage  of  the  lands  in 
question,  and  also  the  town  property,  which  mortgage  was 
dated  and  acknowledged  the  1st  day  of  August,  1845,  and  re- 
corded August  7,  1845.  (A  copy  of  this  mortgage  was  given 
in  full  in  the  agreed  statement.)  The  commencement  of  this 
mortgage,  including  the  recital  and  statement  of  the  co;  sidara- 
tion,  is  in  the  following  words  and  figures: 

"This  Indenture,  made  this  first  day  of  August,  A.  D.  1845, 
between  Rue!  Ambrose,  and  Rebecca  his  wife,  of  the  county 
of  Kane,  and  State  of  Illinois,  of  the  first  part,  and  Anson 
Root,  of  the  same  place,  party  of  the  second  part,  witnesseth 
as  follows:  Whereas  the  said  Root,  on  or  about  the  24th  day 
of  April,  A.  D.  184-5,  signed,  as  surety  for  said  Ambrose,  a 
bond  to  the  sheriff  of  Kane  county,  for  the  forthcoming  of 
certain  goods  and  merchandise,  seized  by  said  sheriff  on  two 
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executions,  issued  out  of  the  clerk's  office  of  the  Circuit  Court 
of  said  Kane  county,  in  favor  of  Weed,  Masters  &  Weed,  and 
Aslier  Eossiter,  the  whole  amount  being  dollars  and 

;  and  whereas  the  said  Eoot  also  signed,  as  surety 
for  said  Ambrose,  two  certain  appeal  bonds  in  the  cases  of 
Weed,  Masters  &  Weed,  and  Aslier  Eossiter,  against  said 
Ambrose,  tried  at  the  last  term  of  the  said  Kane  Circuit  Court, 
and  appealed  to  the  Supreme  Court,  the  whole  amount  of 
said  appeal  bond  being  eighteen  hundred  dollars.  "Now, 
therefore,  for  the  better  securing  of  said  Eoot  against  any 
liabilities  he  may  incur  in  consequence  of  having  signed  said 
bonds,  and  also  in  consideration  of  one  dollar  to  them  by  the 
said  Eoot  in  hand  paid,  have  granted,  bargained,  and  con- 
veyed," etc.,  (giving  description  of  the  lands,  and  providing 
as  follows:)  "  That  if  the  said  Ambrose,  his  heirs  or  assigns, 
shall  well  and  truly  release  and  discharge  the  said  Eoot  from 
all  liabilities  incurred  in  consequence  of  signing  said  bonds, 
then  these  presents  to  be  and  remain  null  and  void." 

The  certificate  of  acknowledgment  signed  by  Samuel  Hunt- 
ing, justice  of  the  peace,  dated  "  this  first  day  of  August, 
A.  D.  1845." 

That  at  the  December  term,  1845,  of  Supreme  Court,  said 
appeals  were  dismissed  for  want  of  prosecution,  and  procedendo 
issued  to  the  Circuit  Court. 

That  on  the  14th  of  July,  1846,  an  execution  issued  on  said 
judgment  in  favor  of  Weed,  Masters  &  Weed,  which  was 
levied  on  the  lands  in  question,  and  after  being  duly  adver- 
tised, the  lands  were  sold  by  the  sheriff,  on  the  15th  of  August, 
1846,  to  Harvey.  Harvey  assigned  the  certificate  of  sale  to 
Spencer,  for  value  received.  Spencer  afterwards  assigned  to 
Havens;  and  on  the  7th  day  of  February,  1850,  the  sheriff 
executed  a  deed  to  Havens.  No  redemption  having  been 
made,  Havens  afterwards  conveyed  to  Curtis,  the  appellant, 
by  deed,  duly  acknowledged  and  recorded  before  the  commence- 
ment of  this  suit. 

That  on  the  18th  February,  1847,  Eoot  filed  his  bill  to  fore- 
close his  mortgage  against  Ambrose  and  wife,  and  at  the 
February  term,  1849,  obtained  a  decree  against  Ambrose  for 
Vol.  XXVIII.  —  24 
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$567.26,  and  for  sale  of  the  lands  in  question,  which  were  sold 
to  Root  in  August,  1849,  and  deed  executed  to  him  November 
15,  1850,  by  a  special  commissioner. 

That  all  judgments,  decrees,  executions,  sales  and  convey- 
ances above  mentioned  were  in  clue  form,  and  that  Curtis  was 
in  possession  at  the  commencement  of  this  suit. 

Root  then  offered  in  evidence  the  deposition  of  J.  P.  Morgan 
and  R.  "W.  Padelford.  Curtis  objected  to  the  reading  of  the  depo- 
sitions, and  to  each  interrogatory  and  answer  therein  separately. 
All  of  his  objections  were  overruled  by  the  court,  and  the  depo- 
sitions allowed  to  be  read  as  evidence,  to  which  several  rulings 
of  the  court  Curtis  at  the  time  excepted. 

Morgan  testified  in  his  deposition,  that  he  was  acquainted 
with  Root  and  Ruel  Ambrose,  but  not  with  Curtis;  that  he 
was  once  the  owner  of  the  land  in  dispute,  and  sold  it  to  Am- 
brose, and  received  his  pay  in  goods. 

The  remainder  of  his  deposition  follows: 

Int.  7.  State  who  was  in  possession  of  the  goods  at  the 
time  of  the  exchange,  and  state  fully  how  the  trade  was  made 
and  with  whom,  and  who  put  you  in  possession  of  the  goods. 
Objected  to  by  defendant. 

Ans.  Ruel  Ambrose,  Mr.  Padelford  and  myself  exchanged 
a  farm  and  a  house  and  lot  in  Elgin  for  the  goods.  Mr.  Am- 
brose is  the  man  we  dealt  with  altogether.  There  was  a  levy 
made  on  the  goods,  in  which  Dr.  Root  was  the  receiptor,  in 
which  Mr.  Ambrose  agreed  to  have  discharged.  I  did  my 
business  with  Mr.  Ambrose.  Dr.  Root  gave  us  a  discharge 
from  it,  so  that  we  were  satisfied. 

Int.  8.  Do  you  know  of  Dr.  Root  taking  any  security  of 
Mr.  Ambrose  in  consideration  of  giving  said  release?  if  so,  state 
what  it  was.     Objected  to  by  defendant. 

Ans.  I  think  he  had  a  mortgage  on  the  property  on  the 
farm,  the  farm  I  sold  to  Ambrose. 

Int.  9.  State  if  the  sale  of  the  said  land  to  Ambrose,  the 
release  of  the  said  goods  by  Root,  and  the  mortgage  of  the  said 
land  to  Root  by  Ambrose,  was  one  and  the  same  transaction  or 
bargain.     Objected  to  by  defendant. 

Ans.     I  considered  it  so. 
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Int.  10.  Were  the  goods  you  speak  of  taken  by  you  in  pay- 
ment for  the  land? 

Ans.     Yes,  sir. 

Int.  11.  Was  the  mortgage  you  spoke  of  given  by  Root  to 
secure  him  for  letting  the  said  goods  go  as  payment  on  said 
farm?     Objected  to  by  defendant. 

Ans.  As  1  said  before,  we  did  the  business  with  Mr.  Am- 
brose, receiving  the  release  of  the  goods  from  Mr.  Root.  I 
think  it  was. 

Int.  12.  State  fully  what  you  know,  if  anything,  about  the 
making  out  of  the  papers  relating  to  the  whole  bargain. 

Ans.  I  think  Mr.  Padelford  made  out  the  papers — a  mort- 
gage to  Dr.  Root  signed  by  Mr.  Ambrose.  I  deeded  to  Ruel 
Ambrose  the  farm.  Mr.  Padelford  deeded  to  him  the  house 
and  lot. 

Int.  13.  State  whether  the  said  deeds  and  the  mortgage  to 
said  Root  were  made  and  signed  at  the  same  time  or  not. 
Objected  to  by  defendant. 

Ans.  I  don't  know.  I  can't  say  whether  it  was  at  the  same 
time  or  not.     I  think  it  was  about  at  the  same  time. 

Int.  14.  Did  Padelford  make  out  the  deeds,  release  and 
mortgage,  all  at  the  same  time? 

Ans.  I  think  he  did,  or  about  the  same  time;  it  was  consid- 
ered the  same  transaction. 

Padelford's  deposition: 

Int.  2.  Are  you  acquainted  with  the  parties  to  this  suit,  and 
Ruel  Ambrose? 

Ans.  I  am  acquainted  with  Anson  Root  and  Ruel  Ambrose. 
I  don't  know  Curtis. 

Int.  3.  Did  you  and  J.  P.  Morgan  ever  exchange  any  land 
for  goods  in  Elgin  with  Ruel  Ambrose  and  Anson  Root?  if 
yea,  state  all  you  know  in  relation  to  said  exchange — state  fully 
the  whole  transaction. 

A  ns.  J.  P.  Morgan  and  myself  exchanged  real  estate  with 
Ruel  Ambrose  for  goods.  The  goods  prior  to  this  exchange 
had  been  levied  upon  by  the  sheriff  against  Ruel  Ambrose. 
Morgan  and  myself  refused  to  make  the  exchange  without 
being    indemnified    against   this    levy;    Anson   Root  was  the 


372  OTTAWA 


Curtis  1\  Root. 


receiptor  of  the  goods  to  the  sheriff.  Anson  Root  executed  a 
bond  of  indemnity  to  Morgan  and  myself,  indemnifying  us 
against  any  loss  in  consequence  of  the  levy,  whereupon  I 
executed  to  him,  Ruel  Ambrose,  a  deed  of  the  house  and  lot 
in  Elgin,  and  J.  P.  Morgan  executed  a  deed  to  Ruel  Ambrose 
of  the  farm.  Ruel  Ambrose  made  to  Anson  Root  a  mortgage 
on  the  property  sold  by  Morgan  and  myself  to  Ambrose,  to 
secure  Eoot  for  making  the  bond  of  indemnity  to  Morgan 
and  myself. 

Int.  4.  Did  Root  at  this  time  make  to  you  and  Morgan  a 
release  of  any  claim  to  said  goods? 

Ans.     I  think  nothing  but  the  bond  of  indemnity. 

Int.  5.  State  whether  Root  required  of  Ambrose  security 
before  he  would  release  or  make  said  bond  of  indemnity;  if 
yea,  state  if  he  obtained  security,  and  what  it  was. 

Ans.  He  required  it,  and  obtained  security  on  the  premises 
sold  him  by  Morgan  and  m}rself. 

Int.  6.  Did  you  draw  the  deeds  from  you  and  Morgan  to 
Ambrose,  and  the  mortgage  from  Ambrose  to  Root,  spoken  of  \ 
if  yea,  state  if  it  was  all  clone  at  the  same  time  or  not. 

Ans.  I  think  I  did.  It  is  possible  that  I  did  not  draw  the 
mortgage,  but  I  think  I  did.  My  impression  is  that  it  was  all 
done  at  the  same  time;  it  is  a  long  time  ago,  and  I  don't  pre- 
tend to  recollect  every  minutia. 

Int.  7.  State  what  you  know  of  the  execution  of  the  said 
deeds  and  mortgage.  State  particularly  as  to  the  time  of  their 
execution ;  whether  they  were  executed  at  the  same  time  or  not, 
and  if  not,  the  reason  why.     Objected  to  by  defendant. 

Ans.  The  deeds  were  executed  I  think  at  the  same  time,  and 
the  mortgage  before  the  papers  were  delivered;  that  is  my  im- 
pression. I  had  taken  back  from  Ambrose  a  mortgage  on  the 
house  and  lots  that  I  had  sold  to  Ambrose,  and  it  was  the  un- 
derstanding that  that  should  be  the  first  lien.  It  is  possible 
that  Root's  mortgage  was  dated  a  little  later,  in  order  to  make 
my  lien  prior  to  the  other. 

Int.  8.  State  if  said  deeds  and  mortgage  were  then  con- 
sidered as  relating  to  the  one  transaction  or  bargain  that  you 
have  stated. 
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Ans.  I  considered  that  they  were;  we  would  not  buy  the 
goods  of  Ambrose  unless  we  were  indemnified,  and  Root  would 
not  indemnify  unless  he  was  secured. 

Int.  9.  State  if  you  know  whether  the  land  deeded  by 
Morgan  to  Ambrose,  and  mortgage  by  Ambrose  to  Root,  in  the 
transaction  you  have  mentioned,  is  the  same  land  which  is  in 
controversy  between  the  parties  to  this  suit.  State  your  knowl- 
edge on  that  subject. 

Ans.  If  it  is  the  same  suit  that  I  was  a  witness  in  at  Oswego, 
in  Kendall  county,  it  is  the  same. 

Examination  closed  on  part  of  plaintiff. 

Int.  1.  By  defendant.  Was  the  mortgage  you  have 
mentioned  from  Ambrose  to  yourself,  delivered  to  you,  before 
you  executed  and  delivered  the  deed  of  the  house  and  lots  de- 
scribed in  said  mortgage  to  Ambrose? 

Ans.     I  think  not. 

Int.  2.  Look  at  the  mortgage  now  shown  you,  and  state 
whether  it  is  the  same  mortgage  you  have  referred  to,  as 
given  by  Ambrose  to  yourself.  If  so,  state  the  date  of  the 
mortgage,  the  date  of  the  acknowledgment,  and  the  date  of 
the  recording  of  the  same,  as  appears  by  the  certificate  of  the 
recorder  thereon. 

Ans.  It  is  the  same  mortgage.  The  date  is  July  22,  1845 
— the  date  of  the  acknowledgment  is  July  28,  1845 — the  cer- 
tificate of  the  recorder  shows  that  it  was  recorded  July  30, 
1845. 

Int.  3.  "Was  the  mortgage  from  Ambrose  to  Root,  which 
you  have  mentioned,  executed  and  delivered  prior  to  the 
recording  of  the  mortgage  to  yourself,  referred  to  in  your  last 
answer? 

Ans.     I  think  so. 

B.  W.  Padelford,  sworn  as  a  witness  for  plaintiff,  Root, 
and  testified  that  he  knew  Harvey  and  Spencer.  Harvey  was 
attorney  for  Weed,  Masters  &  Weed.  Spencer  came  here 
for  the  purpose  of  making  a  settlement  of  debts  against  Am- 
brose to  persons  in  New  York.  Weed,  Masters  &  Weed,  and 
Rossiter,  were  creditors.  Don't  recollect  as  to  Haven  or  Cur- 
tis.    Spencer  bought  a  mortgage  of  witness  on  the  house  and 
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lot.  Thinks  Spencer  represented  one  Sackett;  would  not  say 
that  he  represented  Weed,  Masters  &  Weed.  (The  original 
mortgage  from  Ambrose  to  Root  shown  to  witness.)  "  This 
mortgage  is  the  one  I  referred  to  in  my  deposition.  I  think 
the  body  of  the  mortgage  is  in  Judge  Wilson's  handwriting. 
The  body  of  the  mortgage  is  not  in  my  handwriting.  I  know 
that  the  mortgage  was  present  during  the  transaction.  I  don't 
know  what  day,  whether  it  was  the  same  day  that  the  deed 
was  made  or  not.  I  think  that  the  mortgage  was  delivered  at 
the  same  time  with  all  the  rest."  The  mortgage  from  Ambrose 
to  witness  was  shown,  and  identified  by  him  as  the  mortgage 
referred  to  in  his  deposition. 

The  defendant  then  read  in  evidence  to  the  jury  the  cer- 
tificate of  the  recorder  indorsed  on  said  last  mentioned  mort- 
gage, as  follows:  "Received  for  record,  July  30th,  A.  D. 
1845,  at  10  o'clock  A.  M.,  and  recorded  the  same  in  book 
marked  A.  of  Mortgages,  at  pages  167  and  168.  Geo.  W. 
Gorton,  Recorder  Kane  Co.,  111." 

P.  R.  Weight,  for  Appellant. 

The  depositions  of  Morgan  and  Padelford  were  not  admis- 
sible to  change  the  character  of  the  mortgage  from  Ambrose 
to  Root.  "  Parol  evidence  is  not  admissible  to  contradict  or 
vary  or  add  to  the  terms  of  a  deed."  1  Phil,  on  Ev.  548,  and 
note  661  of  Cowen  &  Hill's  notes,  and  cases  there  cited.  1 
Phil,  on  Ev.  549,  and  note  964,  Cowen  and  Hill's;  Stephens 
v.  Cooper,  1  Johns.  Ch.  Rep.  429;  Hunt  v.  Bonsmanters* 
Adm'rs,  8  Wheat.  211:  Sprlgg  v.  Bank  of  Mount  Pleasant, 
14  Peters,  206;  Schermerhomv.  Vanderheyden,  1  Johns.  Rep. 
140;  ITovjes  v.  Barker,  3  Johns.  Rep.  506;  Means  v.  Lan- 
singh,  1  Hopkins'  Ch.  Rep.  134;  Jackson  v.  Jackson.  5  Cow. 
173;  Lane  v.  Sharp,  3  Scam.  566;  Panton  v.  Tefft,  22  111. 
366. 

The  judgment  of  Weed,  Masters  &  Weed,  was  a  lien  on 
the  lands  in  question,  although  the  title  of  Ambrose  was  not 
acquired  until  after  the  term  at  which  said  judgment  was  ren- 
dered. Rev.  Stat,  of  111.,  chap.  57,  sec.  1 ;  4  Kent's  Com.  434, 
435;  ib.  173. 
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The  doctrine  was  fully  recognized  in  New  York,  under  the 
statute  of  1813,  of  that  State,  which  was  substantially  and 
almost  literally  like  the  statute  of  Illinois  on  this  point,  that 
the  judgment  binds  the  lands  acquired  by  the  judgment  debtor 
after  as  well  as  those  owned  at  the  time  of  judgment.  Stoiv 
v.  Tift,  15  Johns.  Eep.  464,  A.  D.  1818.  See  also  Indiana 
statute  on  this  subject.     1  Blackf.  401,  and  1  Cart.  Eep.  259. 

The  appeal  from  the  judgment  of  "Weed,  Masters  &  Weed, 
which  was  afterwards  dismissed,  did  not  affect  the  lien  of  the 
judgment.  It  only  suspended  proceedings  to  enforce  the 
judgment  until  the  dismissal  of  the  appeal.  Stuble  et  al.  v. 
Walpole,  Wright's  Ohio  Eep.  44T;  Overtoil  v.  Perkins,  Mart, 
&  Yerg.  367.  " 

B.  C.  Cook,  and  W.  B.  Plato,  for  Appellee. 

This  identical  case,  in  precisely  its  present  shape,  has  been 
before  this  court  before,  and  every  question  which  is  now  pre- 
sented was  then  decided.     Curtis  v.  Boot,  20  111.  53. 

The  main  point  relied  upon  by  appellant  is,  that  it  was  not 
competent  to  prove  by  parol  that  the  mortgage  given  by 
Ambrose  to  Boot,  was  given  to  secure  the  purchase  money, 
because  the  mortgage  does  not  expressly  recite  the  fact.  The 
particular  parol  proof  objected  to,  is  the  depositions  of  Mor, 
gan  and  Padelford.  Kenzie  v.  Penrose,  2  Scam.  521;  Bid- 
ders v.  Riley,  22  111.  109;  Telson  v.  Moulton,  23  111.  648; 
Miller  v.  Feltenham,  31  Pa.  State  E.  252;  Smith  v.Baltame 
40,  Eng.  L.  &  E.  507;  Heaton  v.  Squires,  9  Ind.  27;  Melvil  v. 
Fellows,  33  K  K  27;  Despaul  v.  Walbridge,  15  JST.  Y.;  1 
Smith,  374;  Dow  v.  Chamberlain,  5  McLean,  281. 

It  would  seem  that  an  appeal  would  destroy  the  lien,  because, 
first,  an  appeal  vacates  the  judgment.  Stattierd  v.  Beattie, 
36  K  II.  455;  Dewey  v.  Latson,  6  Cal.  E.  130. 

Caton,  C.  J".  Admitting,  for  the  present,  that  as  between 
the  parties  to  a  deed,  and  even  as  to  third  persons  with  notice, 
it  is  competent  to  show  by  parol,  that  the  consideration  and 
date  of  the  deed,  as  expressed  on  its  face,  are  different  from 
the  true  consideration  and  date,  in  order  to  affect  such   third 
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person,  with  such  facts  as  do  not  appear  on  the  face  of  the 
deed,  there  should  be  clear  proof  that  he  had  knowledge  of 
such  extraneous  facts  thus  proved  by  parol,  and  not  appearing 
upon  the  face  of  the  deed,  before  he  can  be  affected  by  them. 
Now  it  is  claimed  that  this  mortgage  was  ffiven  to  secure  the 
purchase  money  of  the  land,  and  was  executed  at  the  same 
time  that  the  deed  was  executed.  We  now  have  the  mort- 
gage before  us,  and  upon  its  face  it  shows  that  it  was  given 
to  indemnity  the  mortgagee  against  loss,  which  he  might 
incur  by  reason  of  his  having  executed  certain  bonds  as 
security  for  the  mortgagor,  and  the  date  of  the  mortgage  is 
nine  days  subsequent  to  the  date  of  the  deed,  and  three  days 
subsequent  to  the  date  of  the  acknowledgment  of  the  deed. 
The  date  of  the  acknowledgment  of  the  mortgage  is  the 
same  as  that  of  the  mortgage  itself.  Prima  facie,  at  least, 
the  object  of  this  mortgage  was  not  to  secure  the  purchase 
money  of  the  land,  nor  did  it  appear  to  have  been  executed 
at  the  same  time  with  the  deed,  so  that  the  execution  of  both 
might  constitute  one  transaction.  It  was  the  duty  of  the 
purchaser  at  the  sheriff's  sale,  and  his  grantees,  to  examine 
the  records,  and  they  are  chargeable  with  notice  of  all  the 
facts  of  which  the  mortgage  could  inform  them.  On  its  face, 
this  mortgage  did  not  show  that  it  created  a  lien  prior  to  that 
of  the  judgment.  When  the  purchaser  saw  this  was  so,  he 
was  not  bound  to  inquire  whether  the  mortgage  did  not 
express  on  its  face  a  falsehood.  He  was  not  bound  to  suspect 
that  the  mortgage  was  a  trap  to  mislead  him.  If  he  is  to 
be  charged  with  any  extraneous  facts,  qualifying  or  contra- 
dicting the  face  of  the  mortgage,  it  should  only  be  done  upon 
clear  and  satisfactory  proof  that  he  had  actual  knowledge  of 
such  facts.  Such  proof  is  entirely  wanting  in  this  case.  For 
aught  that  appears,  the  land  was  purchased  at  the  sheriff's 
sale,  upon  the  faith  of  the  face  of  the  record.  If  we  are 
right  in  the  principles  we  have  stated,  then  the  fourth  instruc- 
tion asked  for  the  defendant  should  have  been  given  without 
qualification.     It  is  this: 

"That  the  mortgage  from  Ambrose  to  Root  does  not  pur- 
port on  its  face  to  be  given  to  secure  the  payment  of  purchase 
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money,  but  for  an  entirely  different  consideration,  and  even  if 
the  jury  believe,  from  the  evidence,  that  said  mortgage  was  in 
fact  given  to  secure  the  payment  of  purchase  money,  and 
executed  at  the  same  time  with  the  deed  from  Morgan  to 
Ambrose,  such  facts  cannot  effect  the  rights  of  the  defendant, 
and  the  jury  must  h'nd  for  the  defendant,  unless  they  also 
believe,  from  the  evidence,  that  the  defendant  had  notice  of 
such  facts  prior  to  his  purchase  of  said  land,  which  notice  is 
not  to  be  inferred,  but  must  be  proven  by  the  plaintiff." 

This  instruction  the  court  qualified  as  follows:  "But  the 
recording  of  the  mortgage  before  the  purchase  at  the  sheriff's 
sale,  if  such  fact  is  in  proof,  is  sufficient  to  put  the  purchaser 
on  his  guard." 

In  this,  we  think  the  court  was  undoubtedly  wrong.  It 
could  not  put  him  on  his  guard  in  reference  to  a  different 
state  of  facts  than  those  expressed  on  the  face  of  the  mort- 
gage, but  on  the  other  hand  was  well  calculated  to  induce 
him  to  repose  in  security  upon  those  facts.  It  was  upon  this 
constructive  notice,  thus  intimated  by  the  court  to  be  suffi- 
cient to  charge  him,  that  the  jury  found  a  verdict  for  the 
plaintiff. 

But  it  is  insisted  that  the  judgment  was  satisfied,  and  the 
lien  destroyed,  by  the  levy  upon  sufficient  personal  property 
to  satisfy  it.  Such  a  levy  is  not  an  absolute  satisfaction  of  the 
judgment,  and  where  without  any  fault  of  the  sheriff  or  of  the 
plaintiff,  or,  at  least,  if  by  the  instrumentality  of  the  defendant, 
the  property  levied  upon  cannot  be  made  available  to  the  pay- 
ment of  the  judgment,  it  is  not  a  satisfaction.  Here,  by  the 
action  of  the  judgment  debtor  and  this  mortgagee,  the  property 
was  taken  from  the  custody  of  the  sheriff,  and  never  returned  to 
him,  as  it  was  their  duty,  under  the  law  and  their  bond,  to  have 
done.     This  was  no  satisfaction. 

Again,  it  is  claimed,  that  while  judgment  was  pending 
before  this  court  on  appeal,  it  was  not  an  existing  lien  on 
the  property,  and  that  during  that  time  the  mortgage  lien 
attached,  and  thus  acquired  a  priority  over  the  judgment.  The 
appeal  did  not  vacate  or  destroy  the  lien  of  the  judgment.  It 
merely  suspended  its  execution.     It  was  in  full  force   all  the 
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the  time,  as  a  vital  judgment  of  the  court,  not  only  capable  of 
holding  all  liens  to  which  it  attached  at  the  term  of  its  rendi- 
tion, but  it  was  capable  of  attaching  to  other  property  of 
which  the  judgment  debtor  might  become  the  owner  in  the 
meantime,  and  thus  subject  such  newly  acquired  property  to  its 
influence. 

The  judgment  must  be  reversed,  and  the  cause  remanded.   - 

Judgment  reversed. 


Martin  O.  Walker,  Plaintiff  in  Error,  v.  James 
Brown,  and  James  Hollingsworth,  Defendants  in 
Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

An  implied  contract  cannot  exist,  when  there  is  an  existing  express  contract, 

about  the  identical  subject. 
When  work  has  been  done  under  a  simple  contract,  the  price  of  it  may  be 

recovered  under  an  indebitatus  assumpsit,  but  the  contract  will  control  the 

amount  of  the  recovery. 
The  right  to  bring  indebitatus  assumpsit  for  money  due  on  an  executed  con- 
tract, does  not  authorize  a  party  to  abandon  the  contract  and  sue  on  a 

quantum  meruit. 
Where  work  is  done  under  a  contract,  the  suit  must  be  between  the  parties  to 

it;  third  persons,  though  benefited  by  the  work,  cannot  be  sued  upon  an 

implied  assumpsit. 
An  implied  undertaking  cannot  be  raised  on  the  part  of  one  who  is  benefited 

by  work  done,  when  such  work  has  been  done  under  a  special  contract  with 

other  parties. 

Brown  and  Hollingsworth  sued  Walker  in  assumpsit.  The 
declaration  contained  the  common  counts  only.  There  was  a 
trial  by  jury,  and  a  verdict  was  rendered  against  Walker  for 
the  sum  of  one  thousand  eight  hundred  and  forty  dollars, 
which  was  followed  by  a  judgment.  A  motion  for  a  new  trial 
was  denied. 

The  facts  in  this  case  may  be  stated  as  follows: 
On  the  thirteenth  day  of  March,  A.  D.  1858,  Thomas  Slier- 
gold  was  the  owner  of  a  brick  building  on  Randolph  street,  in 
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the  city  of  Chicago.  A.  J.  Hayward  and  Martin  O.  "Walker, 
each  were  the  owners  of  two  adjoining  brick  buildings.  On 
that  day,  Shergold,  acting  for  himself,  and  professing  to  act 
for  A.  J.  Hayward  and  M.  O.  Walker,  signed  the  following 
instrument  in  writing,  the  defendants  in  error  also  signing  on 
their  part: 

"  We,  the  "undersigned,  agree  to  raise  the  five  buildings  east 
and  adjoining  Mr.  Brown's,  on  the  north  side  of  Randolph 
street,  between  Dearborn  and  State  streets;  also,  to  excavate 
and  take  care  of  said  dirt,  so  that  there  shall  be  no  damage  to 
arise  against  said  owners  of  the  aforesaid  block,  or  any  obstruc- 
tion that  might  be  made  by  raising  and  excavating  under  said 
block  of  buildings;  also,  will  take  care  of  all  water  and  gas 
pipes,  so  that  there  shall  be  no  damage  arise  from  the  aforesaid 
pipes,  and  will  perform  out  with  safety  every  part  and  parcel 
of  said  block  in  as  good  a  manner  and  condition  as  the  block 
west  that  was  raised  for  Mr.  E"ewhall;  and  will  also  agree,  that 
it  shall  be  completed  by  the  30th  day  of  April,  1858.  for  the 
consideration  of  thirty -five  hundred  dollars,  to  be  paid  as  fol- 
lows:, one-half  of  the  whole  amount  when  the  buildings  are 
raised  to  their  required  height,  and  the  other  half  of  the 
amount  at  the  expiration  of  six  months  from  the  above  pay- 
ments. We  will  faithfully  perform  the  above  requirements  ac- 
cording as  is  required. 

"  In  witness  whereof,  we  set  our  hands  and  seals,  this  13th 
day  of  March,  1858. 

JAMES  BROWN.  [seal.] 

JAMES  HOLL1NGSWORTH.  [seal.] 

THOS.  SHERGOLD,  for  himself. 


A.  J.  HAYWARD.  V     [se^l.] 

M.  0.  WALKER."  ) 

Shergold  supposed  himself  authorized  to  sign  the  contract 
for  Walker,  and  the  defendants  in  error  supposed  it  binding 
upon  him.  They  proceeded  at  once,  and  raised  the  buildings 
to  grade.  After  the  work  was  done,  Walker  denied  the 
authority  of  Shergold  to  execute  the  contract  for  him,  and  re- 
pudiated it  altogether.  He  was  then  sued  upon  the  contract, 
which  was  set  forth  in  hcec  ve?'la,  and  he  pleaded  non  est  fac- 
tum^ and  made  oath  to  his  plea. 
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Walker  succeeded  in  his  defense  to  this  action  upon  the 
contract. 

Scates,  McAllister  &  Jewett,  for  Plaintiff  in  Error. 

There  was  a  written  contract  under  seal,  and  the  work  sued 
for  was  done  under  that  contract. 

Where  there  is  a  subsisting  special  contract  between  parties 
in  relation  to  doing  a  thing,  all  the  cases  agree  that  the  con- 
tract must  control;  and  that  the  remedy  is,  in  general,  upon 
that,  and  not  upon  the  common  law  counts  in  assumpsit.  The 
parties  are  bound  by  their  agreement,  and  there  is  no  ground 
for  implying  a  promise,  where  there  is  an  express  contract, 
Touissant  et  al.  v.  M artinnant  2  Term',  104;  Cutler  v.  Powell, 
6  Term,  324;  Salk.  E.  65;  Young  v.  Preston,  4  Cranch,  239; 
Raym.ond  et  al.  v.  Barnard,  12  Johns.  P.  274;  Jennings  v. 
Camp,  13  Johns.  P.  96;  Clark  v.  Smith,  14  Johns.  326; 
Robertson  v.  Lynch,  18  Johns.  456;  Wood  v.  Edwards,  19 
Johns.  212;  Miller  v.  Watson,  4  Wend.  275,  276;  Shote  v. 
Dorr,  5  Wend.  206;  Wright  y.  Butler,  6  Wend.  284;  Jewell 
v.  Schroeppel,  4  Cowen,  566;  Fuller  v.  Hubbard,  6  Cow.  17; 
Whitney  v.  Sullivan,  7  Mass.  109. 

The  court  in  Connecticut  holds  the  same  doctrine  as  the 
!New  York  and  English  courts.  Shephard  v.  Palmer,  6  Conn. 
100;  Russell  v.  South  Britain,  9  Conn.  522;  Londregon  v. 
Crowley,  12  Conn.  561,  523;  Hull  v.  Ileighman,  2  East,  145; 
Weston  v.  Downes,  Douglas,  23. 

The  same  rule  is  laid  down  in  Mississippi,  in  Morrison  v. 
Ives,  4  Smedes  and  Marsh.  P.  652. 

In  KentucJky,  also,  in  Pringle  v.  Samuels,  1  Bibb,  172. 

Also,  in  Missouri,  the  same  rule  is  laid  down  in  Christy  v. 
Price,  7  Mo.  433;  Stollings  v.  Sappington,  8  Mo.  119; 
Chambers  v.  Jiing  et  al.,  8  Mo.  519. 

And  in  Maine,  in  Charles  v.  Dana,  14  Me.  387. 

In  Chesapeake  and  Chio  Canal  Co.  v.  Knapp  et  al.,  9  Pet* 
365,  the  court  say: 

There  can  be  no  doubt,  that  where  the  contract  remains 
open,  the  plaintiff's  remedy  is  on  the  contract;  and  he  must 
set  it  forth  in  his  declaration.     But  if  the  contract  has  been 
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put  an  end  to,  the  action  for  money  had  and  received,  lies  to 
recover  any  payment  that  has  been  made  under  it.  Towers  v. 
Barrett,  1  Term,  133;  Bank  of  Columbia  v.  Patterson''  s  Ad- 
ministrators, 7  Cranch,  299;  2  Cond.  R.  501;  1  Bacon's  Al> 
3S0. 

The  same  principle  is  found  in  Helps  et  al.  v.  Winterbottomi 
2  Barn.  &  A.  431;  Brooke  v.  White,  1  New  Kep.  330;  Bob- 
son  v.  Godfrey,  Holt,  236;  Heron  v.  Granger,  5  Esp.  269; 
Ingrain  v.  Shirley,  1  Stark.  185;  Forsyth  v.  Jervis,  1  Stark. 
437 ;  Harrison  v.  Allen,  9  Monroe,  28 ;  Bailey  v.  Gould- 
smith,  Peake,  56;  Gaudall  v.  Poutigny,  1  Stark.  198;  i^ar- 
rar  v.  Nightingale,  2  Esp.  639;  Biggs  v.  Lindsay,  7  Cranch, 
500;  2  Cond.  Eep.  585;  Jims*  <?£  «Z.  v.  tfotaw,  7  Bing.  266; 
Administrators  of  Foster  v.  Foster,  2  Binn.  4;  Sykes  v.  Sum- 
merel,  2  Browne,  227. 

The  agreement,  if  still  a  subsisting  contract,  must  control  the 
right  to  and  amount  of  recovery,  no  matter  what  form  of  action 
may  be  necessary  to  enforce  the  particular  contract. 

This  is  the  meaning  of  the  following  authorities  which  allow 
a  recovery  under  the  common  counts,  what  may  be  due  under 
special  contracts,  not  under  seal,  which  have  been  executed. 
Londregon  v.  Crowley,  12  Conn.  561 ;  Jewell  v.  Schroeppel,  4 
Cow.  566;  Mead  v.  Degolyer,  16  Wend.  637;  Ladue  v.  Sey- 
mour, 24  "Wend.  61. 

And  when  we  find  this  rule  laid  down,  we  must  not  forget 
that  it  is  always  in  subordination  to  that  other  rule, — that 
the  recovery  must  be  of  what  is  due  under  and  according  to 
the  contract.  Ally  v.  Parish,  1  1ST.  E.  104;  7  Hon.  &  Gray, 
599. 

Assumpsit  will  not  lie  to  recover  what  is  due  under  an 
executed  contract  under  seal.  1  Chit.  PI.  332;  Porter  v. 
Androscoggin  c§  Kennebec  B.  B.  Co.,  37  Maine,  350;  1  Chit. 
PI.  94,  95;  Banorgee  v.  Hovey  et  al.,  5  Mass.  11;  Kimball  v. 
Tucker  et  al.,  10  Mass.  192;  Cha.rles  et  al.  v.  Dana,  14  Maine, 
383;  Feeter  v.  Heath,  11  Wend.  484;  7  Cranch,  299;  9 
Peters,  566. 

A  party  may  recover  under  the  common  counts  in  assumpsit, 
for  the  stipulated  price  due  on   a  special  contract  not  under 
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seal,  where  such  contract  has  been  executed.  Leeds  v.  Bur- 
rows, 12  East,  1;  Sheldon  v.  Cox,  5  Dow  &  Ryl.  277;  Felton 
v.  Dickenson,  10  Mass.  287;  Jewell  v.  Schroeppel,  4  Cow. 
564;  7Cranch,  299;  Brown  v.  Gauss, 10  Mo.  266;  Glendenin 
v.  Panlsel,  3  Mo.  230;  Greenup  v.  Meade  et  al.,  3  Mo.  231; 
Garred  v.  Macy  et  al.,  10  Mo.  R.;  Chesapeake  dk  Ohio  Canal 
Co.  v.  Knapp  et  al.,  9  Pat.  565;  Smith  v.  Smith,  1  Sandford 
R.  208. 

The  contract  was  with  third  persons  and  not  with  defendant. 
It  was  a  written  contract  tinder  seal,  made  with  Thomas  Sher- 
gold  and  Hayward,  and  Walker  was  not  a  party  to  it.  The 
plaintiffs  cannot,  therefore,  sustain  an  action  of  assumpsit  upon 
the  common  counts.     Parker  v.  Emery,  28  Maine,  494. 

But  where  there  is  a  subsisting  special  contract  between  the 
parties  in  relation  to  the  thing  done,  all  the  cases  agree  that 
the  contract  must  control,  and  that  the  remedy  is,  in  general, 
upon  that,  and  not  upon  the  common  counts  in  assumpsit.  12 
Johns.  274;  13  Johns.  94;  14  Johns.  326;  18  Johns.  69,  451; 
16  Wend.  632. 

In  Ladue  v.  Seymour,  24  Wend.  63,  the  court  say,  that 
while  assumpsit  will  lie  for  the  money  due  under  an  executed 
contract,  yet  they  say:  "  It  does  not  supersede  the  necessity  of 
producing  the  special  contract;  on  the  contrary,  the  agreement 
must  be  shown,  for  the  purpose  of  seeing  whether  it  has  been 
performed  by  the  plaintiff,  and  whether  the  stipulated  time 
and  mode  of  payment  were  such  as  to  warrant  a  recovery  with- 
out declaring  specially  on  the  contract. 


Gallup  &  Hitchcock,  for  Defendants  in  Error. 


Breese,  J.  The  record  shows,  that  the  contract  under 
which  this  work  was  done  was  a  sealed  contract.  The  parties 
agree  that  the  work  was  commenced  and  prosecuted  under 
this  contract,  and  the  price  fixed  by  it  was  fourteen  hundred 
dollars. 

The  defendants,  after  performing  the  work  under  this  agree- 
ment, now  abandon  it,  and  bring  this  suit  upon  an  implied 
promise  in  law,  to  recover  the  value  of  the  services  rendered, 
and  the  jury,  under  the  instruction  of  the  court,  have  assessed 
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their  damages  to  eighteen  hundred  and  forty  dollars,  being 
four  hundred  and  forty  dollars  more  than  the  ratable  price  as 
expressed  in  the  contract,  and  under  and  for  which  it  was  per- 
formed. 

The  question  for  our  consideration  comes  up  on  the  refusal 
of  the  court  to  give  the  following  instruction  asked  for  bj  the 
plaintiff  in  error:  "If  the  jury  believe,  from  the  evidence, 
that  the  plaintiffs  entered  into  a  contract  in  writing,  and  under 
seal,  wTith  Thomas  Shergold  and  others — the  contract  read  in 
evidence — and  performed  the  work  sued  for  under  said  con- 
tract, then  the  jury  will  find  for  the  defendant." 

This  refusal  is  the  error  now  insisted  upon.  This  instruction, 
like  the  second  and  fourth,  which  the  court  modified,  presents, 
substantially,  the  question,  whether  the  contract  under  which 
the  work  was  performed  is  to  govern  the  remedy  and  right  of 
recovery.  We  have  no  doubt,  in  reason  and  on  authority, 
the  contract  must  govern;  and  so  believing,  the  modifications 
of  the  second  and  fourth  instructions,  and  the  refusal  to  give 
the  one  here  copied,  were  erroneous. 

As  in  physics,  two  solid  bodies  cannot  occupy  the  same  space 
at  the  same  time,  so  in  law  and  common  sense,  there  cannot  be 
an  express  and  an  implied  contract  for  the  same  thing,  existing 
at  the  same  time:  This  is  an  axiomatic  truth.  It  is  only  when 
parties  do  not  expressly  agree,  that  the  law  interposes  and  raises 
a  promise. 

The  error  in  this  whole  proceeding  arises  upon  the  assump- 
tion, that  the  plaintiff  in  error  might  become  liable,  under  the 
implication  of  law,  that  he  should  pay  the  reasonable  wqrth 
of  services,  beneficial  to  him,  bestowed  upon  his  property, 
with  his  knowledge  and  acquiescence,  notwithstanding  such 
services  were  rendered  under  an  express  agreement  with  another 
person. 

An  express  contract,  executory  in  its  provisions,  must  totally 
exclude  any  such  implication.  One  party  agreed,  in  consid- 
eration of  the  other  to  pay,  to  render  the  service ;  the  other, 
in  consideration  of  the  promise  to  render  the  service,  agrees 
to  pay.  One  is  the  consideration  and  motive  for  the  other, 
and  each  equally  excludes  any  other  consideration,  motive,  or 
promise. 
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In  Touissant  et  al.  v.  Martinnant,  2  Term  Reports,  104, 
Ashhurst,  J.,  says:  "But  when  a  party  will  not  rely  on  the 
promise  which  the  law  will  raise,  but  takes  a  bond  as  a  security, 
then  he  has  chosen  his  own  remedy,  and  he  cannot  resort  to 
an  action  of  assumpsit.  Therefore,  in  this  case,  his  only 
security  is  on  the  bond."  Again,  he  says:  "But  still,  the 
bond  was  their  remedy,  and  they  shall  not  be  permitted  to 
change  their  security  upon  a  subsequent  event,  and  resort  to 
that  indemnity  which  the  law  would  have  raised."  Buller,  J., 
says:  "Now,  why  does  the  law  raise  such  a  promise? 
Because  there  is  no  security  given  by  the  party.  But  if  the 
party  choose  to  take  a  security,  there  is  no  occasion  for  the  law 
to  raise  a  promise.  Promises  in  law  only  exist  where  there  is 
no  express  stipulation  between  the  parties;  in  the  present  case, 
the  plaintiffs  have  taken  a  bond,  and  therefore  they  must  have 
recourse  to  that  security." 

In  the  case  of  Cutler,  Adm^x,  v.  Powell,  6  id.  324,  Lord 
Kenyon,  C.  J.,  said,  "That  where  parties  have  come  to  an  ex- 
press contract  none  can  be  implied,  has  prevailed  so  long  as  to 
be  reduced  to  an  axiom  in  the  law.  Here  the  defendant  expressly 
promised  to  pay  the  intestate  thirty  guineas,  provided  he  pro- 
ceeded, continued  and  did  his  duty  as  second  mate  in  the  ship 
from  Jamiaca  to  Liverpool;"  and  Ashhurst,  J.,  said,  "  It  has 
been  argued,  however,  that  the  plaintiff  may  now  recover  on  a 
quantum  meruit,  but  she  has  no  right  to  desert  the  agreement; 
for,  wherever  there  is  an  express  contract,  the  parties  must  be 
guided  by  it;  and  one  party  cannot  relinquish  or  abide  by  it,  as 
it  may  suit  his  advantage." 

The  whole  current  of  authorities  seems  to  bear  in  this  direc- 
tion. We  have  examined  some  of  them.  Young  v.  Paxton, 
4  Cranch,  229;  Raymond  et  al.  v.  Barnard,  12  Johns.  374,  and 
cases  there  cited;  Whitney  v.  Sullivan,  7  Mass.  109;  Robert- 
son v.  Lynch,  18  Johns.  456. 

This  case  shows,  if  work  is  in  fact  clone  under  a  special  con- 
tract, the  plaintiff  cannot  recover  under  a  quantum  meruit.  In 
this  case,  the  work  was  done  under  a  special  contract  made  with 
a  party  assuming  to  act  for  the  plaintiff  in  error,  and  the  recov- 
ery must  be  had  on  that  contract. 
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See  also,  Miller  v.  Watson,  4  Wend.  275;  Wright  v.  Butler, 
6  id.  2S4;  Vanderheavel  v.  Storrs,  3  Conn.  203,  and  cases 
there  cited;  Shephard  v.  Palmer,  6  Conn.  100;  Ilulle  v. 
Ileightman,  2  East,  145;  Pringle  v.  Samuels,  1  Bibb,  172; 
Christy  v.  Price,  7  Missouri,  433. 

When  the  contract  has  been  performed,  the  plaintiff  may  re- 
cover on  simple  contract  the  price  of  the  service,  under  an  in- 
debitatiis  assumpsit,  but  the  contract  must  regulate  the  amount 
of  the  recovery.  Bank  of  Columbia  v.  Pattersons  Adm'r,  7 
Cranch,  299;  Holmes  v.  SUimmel,  24  111.  370. 

This  distinction,  as  to  the  form  of  the  remedy  upon  executed 
or  executory  contracts,  is  fully  laid  down  and  recognized,  and 
is  perfectly  consistent  with  the  principle  excluding  implica- 
tions when  express  contracts  exist.  James  et  al.  v.  Cotton, 
20  Eng.  C.  L.  Eep.  129;  Kimball  v.  Tucker  et  al.,  10  Mass. 
195;  Londregon  v.  Crowley,  12  Conn.  561;  Charles  v.  Dana, 
14  Maine,  3S3;  Mead  v.  Degolger,  16  Wend.  637;  and  nume- 
rous other  authorities  might  be  cited  to  the  same  effect.  It 
follows  then,  that  suit  must  be  brought  against  the  parties  to 
this  contract.'  They  have  made  it  in  the  form  that  suited  them 
best,  and  that  must  be  the  ground  of  action,  and  measure  of 
relief.     Parker  v.  Emery,  28  Maine,  4-94. 

The  reason  of  the  rule  is  plain.  Parties  are  bound  by  their 
agreement,  and  therefore  there  is  no  ground  for  implying  a 
promise  when  there  is  an  express  contract,  and  it  can  make  no 
difference  whether  the  contract  is  made  by  the  parties  them- 
selves, or  by  others  for  them.  The  contract  must  be  sued  on. 
The  defendants  seem  to  have  misconceived  the  doctrine. 

Although  the  contract  may  be  a  subsisting  unexecuted  con- 
tract, and  on  that  account  requires  a  suit  on  the  instrument 
itself,  yet  the  right  to  bring  indebitatus  assumpsit,  for  money 
due  on  an  executed  contract,  does  not  entitle  the  party  to  set 
aside  the  contract,  and  sue  on  a  quantum  meruit.  It  is  a 
question  as  to  the  form  of  the  action.  But  whether  it  be  a  gen- 
eral count  on  an  indebitatus  assumpsit,  or  a  special  count  on 
the  contract  itself,  the  parties  to  the  contract  must  be  the  par- 
ties to  the  suit,  and  be  controlled  by  its  provisions. 

Again,  the  defendants  seem  to  misapprehend  the  rule  in  an- 
Yol.  XXVIII.  —  25 
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other  respect,  for  when  work  is  done  under  a  contract,  the  suit 
must  be  between  the  parties  to  it;  and  third  persons,  though 
benefited  by  the  work,  cannot  be  sued  on  an  implied  assumpsit 
to  pay  for  that  benefit,  upon  the  idea  that  they  cannot  avail  of 
the  fact  of  the  work  being  so  done  under  a  contract  with 
others. 

It  is  true,  as  a  general  proposition,  that  if  the  owner  of  real 
estate  will  stand  by  silently,  and  allow  another  to  go  to  work, 
and  bestow  his  labor  and  materials  for  its  benefit  and  improve- 
ment, that  he  ought  to  be  liable  upon  an  implied  assumpsit  to 
pay  therefor,  a  reasonable  compensation.  Yet  this  does  not  ap- 
ply, when  that  labor  and  those  materials  were  bestowed  under 
an  express  agreement.  This  being  so,  the  counsel  for  the  de- 
fendants, and  the  court  below,  have  fallen  into  an  error  as  to 
the  application  of  the  principle.  The  plaintiff  in  error  had  a 
right  to  set  up  and  show  there  was  a  special  contract  with  other 
parties,  under  which  the  work  was  done,  and  therefore  that 
there  could  be  no  implied  undertaking  on  his  part,  in  law, 
to  pay,  notwithstanding  the  work  was  beneficial  to  him,  and 
he  stood  by  without  objecting  to  its  being  done  on  his  prem- 
ises. Recognizing  as  we  do,  the  validity  of  the  special  contract, 
in  any  form  of  action  to  recover  for  this  work,  it  follows, 
as  a  corollary,  that  in  any  form  of  action  which  may  be 
deemed  proper  to  recover  upon  it,  the  parties  to  it  must 
become  the  parties  on  the  record,  and  the  amount  of  the  recov- 
ery must  be  regulated  by  the  provisions  in  the  contract.  Any 
other  rule  would  make  contracts  of  little  value,  and  the  courts 
might  become  instruments  of  oppression  in  attempting  to  en- 
force them.  Sound'  and  long  established  rules  must  be  adhered 
to.  A  general  notion  of  administering  equity  in  particular 
cases,  should  not  induce  courts  to  overturn  settled  principles. 
They  might  do  more  wrong  than  they  would  redress  in  the  par- 
ticular case. 

For  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed. 

Judgment  reversed. 
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Alonzo  Baker,  Appellant,  v.  Alfred  Hays,  Appellee. 

APPEAL  FROM  WARREN. 

A  party  in  the  peaceable  possession  of  premises,  cannot  be  forcibly  expelled. 
The  motives  of  a  party  who  forcibly  expels  another,  are  immaterial. 

Hayes  was  in  quiet  possession  of  certain  premises,  under  a 
lease.  The  property  had  been  sold  by  forced  sale,  and  the  pur- 
chaser sought  to  obtain  possession.  Hays  did  not  eat  or  sleep 
on  the  premises,  but  occupied  them  with  his  effects.  Baker 
clandestinely  took  possession.  Hays  then  commenced  pro- 
ceedings by  forcible  entry,  etc.,  and  recovered  a  judgment, 
whereupon  Baker  appealed. 

A.  G.  Kikkpatkick,  for  Appellant. 

E.  F.  Bull,  and  Reed  &  Strain,  for  Appellee. 

Caton,  C.  J.  The  instructions  in  this  case  are  proper,  and 
the  judgment  is  right.  Admitting  that  the  defendant  had  a 
right  of  entry,  if  he  made  a  forcible  entry  while  the  plaintiff 
was  in  the  actual  possession  without  legal  process,  he  is  liable 
under  this  form  of  action,  and  it  could  make  no  difference  if  it 
was  the  design  and  intention  of  the  plaintiff  to  let  Savage  into 
the  possession  in  order  to  enable  him  to  set  up  a  hostile  title  to 
that  of  the  defendant.  Savage,  when  thus  admitted  to  the 
possession  by  the  plaintiff,  would  be  as  much  the  tenant  of  the 
defendant  as  the  plaintiff  was,  and  this  relation  would  follow 
every  successive  party  who  might  be  let  into  the  possession,  no 
matter  for  what  purpose.  But  all  this  had  nothing  to  do  with 
the  case.  If  the  plaintiff  was  in  the  quiet  and  peaceable 
possession,  the  defendant  had  no  right  to  take  the  law  in  his 
own  hands  and  thrust  him  out.  The  motives  by  which  either 
party  was  actuated,  are  quite  immaterial.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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Heeman    Kupfer,    Plaintiff    in    Error,   v.  Nicholas 
Marc,  Defendant  in  Error. 

ERROR  TO  LASALLE. 

A  bill  of  exchange  to  be  paid  in  "  funds  current  to-day,"  will  be  understood 
to  be  payable  in  funds  current  everywhere;  either  in  coin,  or  paper  money 
equivalent  thereto. 

This  was  an  action  of  assumpsit,  begun  in  the  LaSalle  County 
Court. 

The  declaration  contained  a  special  count  upon  the  follow- 
ing instrument,  a  copy  of  which  is  set  out  in  the  body  of  the 
count: 

"  Exchange  for  $305.21.  Peru,  III.,  May  16,  1861. 

No.  14476.  A1> sight  of  this  my  first  of  exchange,  ( second  un- 

paid,) pay  to  the  order  of  R.  G.  Parks,  Esq.,  three  hundred  and  five  and  21- 
100  dollars,  in  funds  current  to-day,  value  received,  and  charge  to  account  of 
To  Hoffman  d-  GelpcJce,      )  NICHO'S  MARC. 

Chicago,  111."  i" 

Indorsed,  "  Pay  H.  Kupfer,  Esq.,  or  order.     P.  G.  Paeks." 

Also  the  common  counts. 

The  defendant  filed  a  demurrer  to  the  special  count. 

This  demurrer  was  sustained. 

The  common  counts  were  nol.  pros'd,  and  the  plaintiff  abided 
by  the  demurrer. 

Judgment  rendered  for  defendant. 

The  following  errors  are  assigned:  In  sustaining  demurrer  to 
special  count;  in  rendering  judgment  for  defendant;  and  in  not 
giving  judgment  for  plaintiff. 

Leland  &  Blanchaed,  for  Plaintiff  in  Error. 

A  note  payable  "  in  the  lawful  funds  of  the  United  States," 
is  payable  in  gold  and  silver.     Ogden  v.  Blade,  1  Texas,  13. 

If  it  be  held  that  the  writing  is  payable  in  currency,  we 
answer  that  this  court  has  decided  that  "  by  the  term  currency 
is  understood  bank  bills  or  other  paper  money  issued  by  authority, 
which  passes  as  and  for  coin.  Swift  et  al.  v.  Whitney,  20  111. 
144. 
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The  holder  of  this  bill  had  a  legal  right  to  demand  coin  in 
payment  of  the  same,  unless  it  be  proven  that  the  words  cur- 
rent funds  "  have  a  local  signification." 

A  bill  of  exchange  not  specifically  made  payable  in  currency, 
is  always  payable  in  coin  if  the  holder  demands  it. 

A  bill  payable  in  "  funds  current "  in  New  York,  was  held 
to  be  payable  in  gold  and  silver,  or  their  equivalent,  and  there- 
fore good  as  a  bill  of  exchange.  Lay  v.  Holbrook,  4  Ala.  88 ; 
Carter  v.  Perm,  4  Ala.  140. 

Is  this  writing  specifically  made  payable  in  currency?  if  so, 
such  specification  is  found  in  the  phrase  "  in  funds  current  to- 
day." "We  have  already  argued  that  the  word  fund,  as  nsed 
in  the  writing,  signifies  money.  Does  it  signify  one  kind  of 
money  to  the  exclusion  of  another?  If  it  does,  it  must  be  gold 
and  silver,  as  decided  in  the  case  before  referred  to,  of  Ogden  v. 
Slade,  1  Texas,  13.     4  Ala.  88,  140;  20  111.  144. 

A  note  payable  in  Arkansas  money,  is  held  in  Arkansas  to  be 
payable  in  the  current  coin  of  the  United  States.  Wilbem  v. 
Green,  1  Eng.  255. 

G.  S.  Eldeedge,  for  Defendant  in  Error. 

Do  the  words,  "funds  current  to-day"  ex  vi  termini,  mean 
money — legal  coin?  Unless  they  do,  the  instrument  is  not 
a  bill  of  exchange.  Lexicographers  attach  no  such  meaning 
to  the  word  "funds,"  nor  does  the  law;  nor  is  there  any  such 
common  definition  of  the  word  "  funds,"  local  or  otherwise,  as 
would  warrant  this  court  in  giving  the  instrument  the  same 
legal  effect  as  if  expressly  payable  in  coin.  It  is  true,  "  funds" 
may  mean  legal  coin,  but  it  cannot  be  denied,  we  think,  that 
it  may  also  mean  hank  notes;  and  u  funds  current  to-day " 
may  mean  bank  notes  which  may  depreciate.  If  it  may 
mean  bank  notes,  it  is  not  a  negotiable  instrument.  The  text 
books  and  the  whole  current  of  decisions  are  very  decidedly 
against  the  position  sought  to  be  maintained  on  the  part  of 
the  plaintiff,  that  an  instrument  drawn  in  the  form  of  a  bill 
of  exchange,  but  payable  in  bank  notes,  is  in  law  a  bill  of 
exchange,  or  even  a  promissory  note.  See  Byles  on  Bills; 
Story  on  Bills;    Story  on  Promissory  Notes,  sec.  18;  Kent's 
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Com.  (marginal  paging)  76 ;  Hasbrouck  v.  Seamon,  2  McLean, 
10;  Fry  v.  Rousseau,  2  McLean,  106;  Lieber  v.  Goodrich, 
5  Conn.  186;  Fanoell  v.  Kennett,  7  Mo.  595;  Thompson  x. 
Sloan,  23  "Win.  71;  Gray  v.  Bonnahoe,  4  Watts,  400 ;  <7<9tf& 
v.  Satterlee,  6  Conn.  108;  Ontw^io  Bank  v.  Zightbody,  13 
Wend.  101 ;  #C6>££  v.  Conover,  1  Halst.  225 ;  McCormick  v. 
Trotter,  10  S.  &  E.  96;  Bradley  v.  Morris,  3  Scam.  183.  , 

The  Supreme  Court  of  Missouri,  in  Farwell  v.  Kennett, 
expressly  hold  that  a  bill  payable  in  "  currency"  is  not  a  bill  of 
exchange. 

A  bill  payable  in  Arkansas  money  held  not  a  bill  of  exchange. 
Hawkins  v.  Walker,  5  Pike,  481. 

A  check  drawn  in  New  York  upon  a  bank  in  Mississippi, 
payable  in  "  current  bank  bills,"  held  not  negotiable.  Little 
v.  The  Phoenix  Bank,  7  Hill,  359;  3  Kich.  42;  2  Hill,  425; 
8  Eng.  13. 

Our  statute,  in  reference  to  negotiable  instruments,  has  no 
application  to  a  bill  of  exchange.  The  legal  effect  and  the 
liabilities  of  parties  to  a  bill  of  exchange  in  this  State,  is  gov- 
erned wholly  by  the  law  merchant — which  became  and  is  a  part 
of  the  common  law — and  under  it,  we  have,  as  we  think, 
clearly  shown  by  the  authorities,  a  bill  of  exchange  cannot  be 
drawn  and  made  negotiable  payable  in  "  currency,"  "current 
funds,"  or  bank  notes.     16  111.  269. 

Caton,  C.  J.  The  question  in  this  case  is,  whether  the 
following  is  a  bill  of  exchange: 

Exchange  for  $305.21.  Peku,  111.,  May  16thf  1861. 

No.  14476.  At  sight  of  this  my  first  of  Exchange,  ( second  unpaid  ) 

pay  to  the  order  of  R.  G.  Parks,  Esq.,  three  hundred  and  five  21-100  dollars  in 
funds  current  to-day,  value  received,  and  charge  to  the  account  of 

To  Hoffman  &  Gelpcke,   \  NICHL'S  MARC. 

Chicago,  111.  ) 

It  is  the  duty  of  the  courts,  as  it  is  the  policy  of  the  law,  to 
uphold  the  character  of  commercial  paper  which  is  made  and 
designed  for  commercial  purposes.  Such  was  the  undoubted 
design  of  this  paper.  It  was  made  and  designed  for  a  medium 
of  exchange,  which  is  one  of  the  most  favorite  purposes  of  com- 
mercial  paper.     We  are  not  to  go  outside  of  the  paper,  and 
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by  the  aid  of  the  imagination,  quickened  by  the  remembrance 
of  a  particular  commercial  crisis,  imagine  a  state  of  things,  in 
view  of  which  we  may  suspect  the  paper  wTas  drawn,  and 
which,  if  expressed  on  its  face,  would  destroy  its  character  as 
a  bill  of  exchange,  in  the  legal  and  commercial  sense  of  that 
term.  The  bill  is  payable  at  sight,  and  dated  within  five 
hours'  ride  of  the  place  of  payment.  It  orders  the  payment  of 
to  many  dollars  uin  funds  current  to-day."  Prima  facie, 
it  least,  this  is  payable  in  money.  It  is  not  necessary  now  to 
jay,  whether  it  would  be  competent  on  a  special  defense,  to 
prove  that  those  peculiar  words  had  any  particular  meaning, 
either  in  Per  a  or  Chicago,  or  anywhere  else.  The  presump- 
tion, at  least,  is,  that  the  funds  here  specified  were  the  legal 
coin  of  the  country,  or  its  equivalent  paper  money  which 
passed  in  transactions  as  cash.  This  does  not  say  the  payment 
shall  be  made  in  funds  current  in  Chicago,  or  Peru,  or  any 
other  particular  place.  For  the  purpose  of  upholding  the 
character  of  this  bill,  which  was  designed  and  used  as  a  bill  of 
exchange,  we  may  well  understand  it  as  funds  current  every- 
where. We  think  the  court  below  misunderstood  the  true  char- 
acter of  this  bill  of  exchange. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Matthew  Laflin,  Appellant,  v.  Benjamin  B.  Sher- 
man, Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

The  indorsee  of  a  note  which  has  been  transferred  to  him  for  collection,  and 
which  he  has  accepted  for  that  purpose,  is  the  legal  holder  of  it,  and  may 
maintain  an  action  upon  it.  Nor  is  it  error,  that  the  indorsement  of  it  is 
not  filled  up  with  the  name  of  the  plaintiff,  if  objection  in  apt  time  is  not 
made  on  that  account. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant  in  the  Superior  Court  of  Chicago,  upon 
the  following  promissory  note,  to  wit: 
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"  $2,700.  Chicago,  April  18th,  1S60. 

"One  year  after  date,  I  promise  to  pay  to  the  order  of  John  H.  Dunham, 
two  thousand  seven  hundred  dollars,  at  the  banking  office  of  the  Merchants-- 
Savings,  Loan  and  Trust  Co.,  value  received,  with  interest  at  ten  per  cent. 

MATTHEW  LAFLIN." 

Indorsed  as  follows,  to  wit:  "Without  recourse  to  me.  J. 
H.  Dunham." 

Declaration  contained  one  special  count  and  the  common 
counts. 

Plea  of  general  issue. 

Trial  by  the  court,  a  jury  being  waived;  finding  of  the  court 
for  appellee,  and  damages  assessed  at  $3,150.  Motion  for  new 
trial  by  appellant,  overruled. 

Sherman  brought  suit  upon  the  note  in  his  own  name;  and 
it  appears  from  the  testimony  of  Sherman,  ( taken  under  the 
late  statute,)  that  Dunham  sent  him  the  note,  with  a  request 
that  he  would  sell  it;  that  he  could  not  sell  it,  and  Dunham 
then  told  Sherman  to  credit  him  the  amount  of  the  note  upon 
his  books,  and  collect  it  when  due. 

At  the  trial,  the  appellee  offered  to  read  the  note  to  the 
court.  Whereupon  the  appellant,  by  his  counsel,  objected  to 
the  admission  of  the  note  in  evidence,  and  stated  to  the  court 
that  he  had  a  deposition  of  Benjamin  B.  Sherman,  the  plain- 
tiff in  the  suit,  which  deposition  he  then  proceeded  to  read  to 
the  court  as  evidence,  without  objection.  In  which  deposition 
the  facts  above  stated  are  found.  The  note  was  read  in  evi- 
dence. 

Knox  &  Reed,  for  Appellant. 

The  court  under  the  evidence,  should  not  have  received  the 
note  in  evidence,  for  the  reason  that  it  did  not  appear  from  the 
note  that  the  appellee  was  the  legal  owner  or  holder  of  the  same, 
and  the  evidence  aliunde,  to  wit,'. the  deposition  of  the  appellee, 
showed  that  the  appellee  was  not  the  equitable  holder  or  owner 
of  the  note. 

The  indorsement  of  the  payee  on  the  back  of  the  note  is  in 
these  words:  "Without  recourse  to  me.  J.  H.  Dunham." 
This  certainly  did  not  make  the  appellee  the  legal  holder  or 
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owner  of  the  note.     The  indorsement  should  have  been  filled 
up  before  the  suit  was  brought. 

The  appellant  had  no  authority  to  fill  up  the  indorsement 
on  the  note  at  the  trial,  so  as  to  become  the  legal  holder  or 
owner,  for  the  reason  that  the  evidence  aliunde  showed  that 
he  was  not  an  equitable  or  beneficial  holder  or  owner  of  the 
same;  this  is  shown  clearly  by  the  deposition  of  the  appellee. 

The  law  is,  that  in  order  to  entitle  a  person  to  maintain  a 
suit  upon  a  promissory  note,  such  person  must  be  the  legal  or 
equitable  holder  or  owner  of  the  note  at  the  time  of  the  com- 
mencement of  the  suit.     Moore  v.  Maple  et  al.,  25  111.  343. 

We  call  attention  to  the  above  case  in  the  25th  Illinois. 
Thatcher  v.  Winslow,  5  Mason,  58 ;  14  Pickering,  173 ;  25  111. 
178. 

In  order  to  constitute  the  appellee  the  legal  holder  or  owner 
of  the  note,  the  indorsement  of  J.  H.  Dunham,  the  payee, 
should  have  been  filled  up.  Parsons  on  Contracts,  vol.  1, 
204 — 212;  Scammon  v.  Adams  et  al.,  11  111.  575;  Wilder  v. 
De  Wolf,  24  111.  190;  Hanoe  v.  Miller,  21  111.  636;  Parks  v. 
Brown,  16  111.  454;  2  Scam.  247,  433. 

Where  a  note  is  indorsed  in  blank,  it  passes  by  delivery,  and 
whoever  happens  to  be  the  holder  or  owner  is  presumed  by 
law,  until  the  contrary  appears  from  evidence  aliunde,  to  be  a 
holder  or  owner  for  value,  and  may  sue  upon  such  note,  and  at 
the  trial  fill  up  the  indorsement  to  himself,  so  as  to  make  him- 
self the  legal  holder  or  owner.  But  if  it  appears  from  the  evi- 
dence aliunde,  that  the  person  suing  upon  the  note  is  not  the 
equitable  holder  or  owner  of  the  same,  and  the  blank  indorse- 
ment has  not  been  filled  up  so  as  to  make  the  note  payable  to 
him,  then  the  person  suing  has  no  right  at  the  trial  to  fill  up 
the  indorsement  to  himself,  and  is  not  entitled  to  recover.  25 
111.  343;  19  111.572. 

Scammon,  McCagg  &  Fuller,  for  Appellee. 

"  The  filling  up  of  a  blank  indorsement  is  a  mere  matter  of 
form,  and  may  be  dispensed  with  altogether."  Gilham  v. 
The  State  Ba.nk,  2  Scam.  245. 

"If  an  objection,  which  can  be  obviated  by  further  proof, 
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be  not  taken,  or  is  not  insisted  on  at  the  trial,  it  will  not  be 
received  as  the  ground  for  a  motion  for  a  new  trial."  Same 
case,  and  another  between  the  same  parties,  2  Scam.  248. 

"  It  is  well  settled,  the  signature  of  the  indorser  on  the  back 
of  a  negotiable  note,  or  bill  of  exchange,  is  in  itself  a  complete 
and  perfect  indorsement."     Edwards  on  Bills,  272. 

"  The  filling  up  of  a  blank  indorsement  is  a  formality  wholly 
unnecessary."     McDonald  v.  Badly,  14  Maine,  101. 

"  The  holder  of  a  negotiable  note,  by  a  blank  indorsement, 
may  maintain  an  action  upon  it,  without  filling  up  the  blank." 
Chewning  et  al.  v.  Gatewood,  5  Howard's  (Miss.)  552;  Chitty 
on  Bills,  262,  263,  top. 

The  note  was  delivered  to  Sherman  by  Dunham,  the  payee, 
indorsed  in  blank,  with  a  request  to  sell  it  for  him,  and  if  he 
could  not,  to  collect  it  for  him.  This  made  Sherman  a  legal 
holder  of  the  note,  and  he  might  sue  upon  it  in  his  own  name, 
notwithstanding  the  money  might  not  be  his  when  collected. 
Mc Henry  v.  Ridgely,  2  Scam.  309. 

"  In  the  case  of  negotiable  paper,  a  suit  may  be  brought  in 
the  name  of  a  person  having  no  interest  in  the  contract.  He 
may  sue  as  trustee  for  those  who  are  interested.  Why  should 
the  defendant  give  himself  the  trouble  to  investigate  the 
plaintiff's  title?  He  owes  the  money  to  some  one,  and  is  not 
deprived,  in  such  a  suit,  of  any  defense  which  he  may  have  as 
against  the  real  owner."  Gage  v.  Kendall,  15  Wend.  640; 
Edwards  on  Bills,  660,  and  notes;  Chitty  on  Bills,  607,  608, 
top,  and  notes. 

"  Of  the  right  of  a  mere  trustee  to  maintain  an  action,  by 
the  consent  of  the  one  beneficially  interested,  in  his  own  name, 
upon  a  promissory  note,  payable  to  bearer,  for  the  benefit  of 
the  real  owner,  there  can  be  no  doubt."  Boardman  v.  Roger 
et  al.,  17  Verm.  589. 

If  Laflin  had  any  defense  to  the  note,  he  might  have  set  it 
up,  and  proved  it  against  the  plaintiff,  but  none  was  alleged,  or 
attempted  to  be  proved;  and  as  no  reason  is  shown  why  the 
note  should  not  be  paid  to  some  one,  he  may  as  well  pay  it  to 
the  party  who  is  by  law  authorized  to  sue  upon  it.  Parks  v. 
Brown,  16  111.  455. 
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The  case  of  Moore  v.  Maple  et  al.,  25  111.,  341,  differs  from 
tliis,  in  the  very  obvious  particular,  that  this  suit  was  begun  by 
Sherman's  direction,  from  Dunham;  and  the  latter  had  not 
only  directed  him  to  collect  it,  but  had  sent  him  the  note 
for  that  purpose,  and  had  also  indorsed  it;  but  in  Moore's 
case,  these  elements  were  all  wanting,  for  there  the  note  never 
was  assigned  or  delivered  to  the  plaintiff  until  the  trial,  and 
then  an  assignment  of  it  to  the  plaintiff  was  made,  in  the  name 
of  one  who  had  given  no  authority  to  do  it. 

As  the  plaintiff  had  the  legal  title,  and  lawful  possession  of 
the  note  in  this  case,  and  no  objection  was  made,  at  the  trial, 
of  the  omission  of  the  "mere  form"  of  filling  up  a  blank 
indorsement,  and  Laflin  had  full  opportunity  to  make  a  defense 
against  the  note,  if  he  had  one,  which  is  not  pretended,  we  sub- 
mit the  judgment  below  should  be  affirmed. 

Caton,  C.  J.  This  note  had  been  indorsed  by  the  payee  to 
the  plaintiff  for  collection,  and  had  been  accepted  by  him  for 
that  purpose,  and  this  action  commenced.  This  made  him  as 
much  the  legal  holder  of  the  note  as  if  he  had  paid  for  it  and 
taken  it  exclusively  for  his  own  benefit.  It  is  not  error,  then, 
that  the  indorsement  was  not  filled  up  with  the  name  of  the 
plaintiff  on  the  trial,  when  there  was  no  objection  made  to  it 
on  that  account,  as  was  the  case  here,  as  appears  from  the  record. 
Gillham  v.  State  Bank,  2  Scam.  245. 

This  was  widely  different  from  the  case  of  Moore  v.  Maple, 
25  111.  341.  There  the  plaintiff  had  no  interest  in  the  note, 
and  no  right  to  receive  the  money  upon  it.  He  was  an  entire 
stranger  to  it,  and  never  knew  that  such  a  note  existed,  and 
the  action  was  commenced  in  his  name  without  his  knowledge 
or  consent.  In  such  a  case  we  held,  that  the  action  could  not 
be  maintained  on  the  note,  where  it  was  not  actually  filled  up 
on  or  before  the  trial.  The  discriminating  mind  can  have  no 
difficulty  in  perceiving  the  difference  between  that  case  and 
this. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 
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Asa  B.  Searles,  Plaintiff  in  Error,  v.  James  Crombie, 
Defendant  in  Error. 

ERROR  TO  LEE. 

In  an  action  of  trespass  for  taking-  personal  property,  proof  of  right  of  pos- 
session may  be  sufficient  to  sustain  the  action;  and  although  defendant 
may  prove  some  right  to  the  property  in  himself  or  others  who  assisted  in 
the  trespass,  it  is  no  justification. 

The  right  of  property  may  be  in  one  person,  and  the  right  of  possession  in 
another. 

This  was  an  action  of  trespass,  brought  before  a  justice  of  the 
peace  to  recover  damages  for  the  wrongful  taking  of  a  mare 
from  the  possession  of  plaintiff  in  error,  and  taken  by  appeal  to 
the  Circuit  Court  of  Lee  county.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  defendant  below. 

"VY.  E.  Ives,  for  Plaintiff  in  Error. 

B.  EL  Teusdell,  for  Defendant  in  Error. 

Caton,  C.  J.  The  qualification  which  the  court  gave  to 
the  plaintiff's  instructions  was  not  right.  The  principal  of  the 
instructions  was,  that  possession  without  title  is  sufficient  to 
maintain  trespass,  and  that  if  the  defendant  had  taken  the 
mare  from  the  plaintiff's  possession,  the  jury  should  find  the 
defendant  guilty;  to  which  the  court  added  this  qualification, 
"  unless  the  defendant  has  proved  some  right  to  her  in  him- 
self, or  those  who  assisted  in  such  taking."  This  is  not  the 
law.  There  may  be  many  interests  in  property  which  will  not 
justify  a  trespass  by  taking  it.  The  right  of  property  may 
be  in  one  and  the  right  of  possession  in  another.  At  the  very 
least,  the  jury  should  have  been  told  that  the  defendant,  or 
those  under  whom  he  acted,  should  have  shown  affirmatively 
that  he  had  a  right  to  the  immediate  possession,  before  there 
could  be  any  pretense  of  a  justification  for  taking  the  mare 
from  the  defendant's  possession. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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George  Stewart^  al.,  Plaintiffs  in  Error,  v.  William 
A.  Smith,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

An  instrument  which  recites,  "  Received  from  teams  in  our  pork  house,  etc., 
two  hundred  and  eighty  hogs,  weighing,  etc.,  the  product  of  which  we 
promise  to  deliver  to  the  order  of  A  B,  indorsed  hereon,"  is  negotiable 
under  our  statute,  and  the  assignee  can  maintain  a  suit  in  his  own  name 
for  the  recovery  of  the  product. 

An  acknowledgment  of  indebtedness  in  the  simplest  form,  is  all  the  statute 
requires,  to  give  it  the  character  of  negotiability. 

No  consideration  need  be  averred  or  proved,  in  an  action  on  such  a  writing; 
unless  the  consideration  is  put  in  issue  by  plea.  If  no  time  of  payment  is 
specified,  it  becomes  payable  on  demand;  if  made  for  the  delivery  of  prop- 
erty, demand  must  be  averred  and  proved. 

The  meaning  of  the  word  ''product"  in  an  investment  like  the  above,  may 
be  proved  orally,  as  having  a  local  meaning. 

All  notes  payable  on  demand,  are  not  treated  as  over-due,  until  payment  has 
been  demanded  and  refused. 

An  indorsement  without  date,  is  presumed  to  have  been  made  at  the  date  of 
the  instrument. 

The  presumption  that  a  note  past  due  is  negotiated  at  the  peril  of  the  in- 
dorsee, does  not  attach  to  the  indorsee  of  a  note  payable  on  demand  in  full 
force;  whether  the  holder  is  to  be  subjected  to  this  presumption,  is  a  ques- 
tion of  law,  to  be  determined  by  the  circumstances  of  each  case. 

The  maker  of  such  an  instrument  cannot  show  the  state  of  accounts  between 
himself  and  the  payee,  at  a  date  subsequent  to  the  real  date  of  the  indorse- 
ment, unless  the  indorsee  had  notice  of  the  equities  of  the  maker. 

The  defendant  in  error  brought  his  action  against  the  plain- 
tiffs in  error  in  the  Supreme  Court  of  Chicago,  and  filed  his 
declaration,  containing  three  counts. 

The  first  count  states,  that  defendants  (below)  received, 
January  21,  1859,  into  their  pork  house,  280  hogs,  weighing 
45,545  pounds,  from.  Stevens  &  Brother,  the  product  of  which 
they,  the  defendants,  by  their  certain  instrument  in  writing, 
then  and  there  made  and  delivered  to  said  Stevens  &  Brother, 
undertook  and  promised  to  deliver  to  the  order  of  said  Stevens 
&  Brother,  indorsed  on  said  writing,  and  which  instrument  in 
writing  is  in  the  words  and  figures  following: 
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"  Chicago,  21st  January,  1859. 
"Received  from  teams  in  our  pork  house,  No.  114  West  Harrison  street, 
280  hogs,  weighing"  45,545  pounds,  the  product  of  which  we  promise  to  de- 
liver to  the  order  of  Messrs.  Stevens  &  Brother  indorsed  hereon. 

G.  &  J.  STEWART." 

And  avers  that  Stevens  &  Brother,  afterwards,  to  wit,  at 
Chicago  aforesaid,  for  value  received,  indorsed  and  negotiated 
said  instrument,  and  the  same  was  afterwards,  in  due  course 
of  business,  for  value  received,  delivered  to  the  plaintiff 
(below),  by  means  whereof,  said  plaintiff  became  the  legal 
holder  and  owner  thereof;  that  by  said  indorsement  Stevens 
&  Brother  ordered  defendants  to  deliver,  and  the  defendants 
by  their  said  instrument  in  writing,  undertook  and  promised 
to  deliver,  the  product  of  said  hogs  to  the  plaintiff  whenever 
they  should  be  afterwards  thereunto  requested;  by  means 
whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  defendants  became  liable  to  deliver  to  plaintiff  the 
product  of  said  hogs  on  demand,  at,  etc. ;  that  the  product  of 
said  hogs  was  large,  to  wit,  560  hams,  560  shoulders,  560 
sides,  280  heads,  and  10,000  pounds  of  lard,  which  product 
was  of  great  value,  to  wit,  of  $2,500;  that  plaintiff  after- 
wards, on  or  about  June  12,  1859,  produced  said  writing  so 
indorsed  by  said  Stevens  &  Brother,  and  so  held  by  plaintiff, 
and  presented  to  defendants,  at,  etc.,  and  demanded  the  said 
product,  to  be  then  and  there  delivered  to  him,  and  that 
defendants  then  and  there  refused  to  deliver  the  same  or  any 
part  thereof  to  him,  to  his  damage  $2,500.     Wherefore,  etc. 

The  second  count  is  like  the  first,  except  that  it  avers  a 
demand  for  the  product  on  May  23,  1861,  instead  of  June  12, 
1859. 

The  third  count  states,  that  on  January  21,  1859,  defend- 
ants (below)  made  their  certain  instrument  in  writing,  of 
that  date,  and  delivered  the  same  to  Stevens  &  Bro.,  in  and 
by  which  said  instrument  in  writing,  defendants,  in  consid- 
eration of  the  receipt  by  them  of  two  hundred  and  eighty 
hogs,  weighing  45,545  pounds,  from  teams,  in  their  pork 
house,  promised  to  deliver  the  product  of  said  hogs  to  the 
order  of  Messrs.  Stevens  &  Bro.,  which  said  writing  is  in 
the  words  and  figures  following  (setting  out  same  instrument 
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as  in  the  two  previous  counts,)  and  avers  that  Stevens  & 
Ero.,  afterwards,  on  the  day  and  year  aforesaid,  indorsed 
said  instrument  in  writing,  by  which  indorsement  said 
Stevens  &  Bro.  ordered  said  product  of  said  hogs  in  said 
instrument  in  writing  mentioned,  to  be  delivered  to  the  legal 
holder  of  said  instrument;  that  afterwards,  on  the  day  and 
year  aforesaid,  at,  etc.,  said  Stevens  &  Bro.  negotiated  said 
instrument  and  passed  the  same  out  of  their  possession,  and 
afterwards,  on  the day  of ,  1859,  at,  etc.,  said  instru- 
ment was  sold  and  delivered  to  plaintiff;  by  means  whereof, 
and  by  force  of  the  statute,  etc.,  defendants  became  liable,  and 
by  said  instrument  they  undertook  and  promised  to  deliver  to 
plaintiff  said  product  of  said  hogs,  on  demand  of  said  plain- 
tiff, according  to  the  tenor  and  effect  of  said  instrument  and 
the  indorsement  aforesaid;  that  there  was  a  large  product  of 
said  hogs,  and  of  great  value,  to  wit,  of  $2,500;  that  after- 
wards, on  May  23,  1861,  plaintiff  being  the  legal  holder  of 
said  instrument,  produced  the  same  indorsed  as  aforesaid, 
and  with  the  following  order  written  immediately  above  the 
signature  of  said  Stevens  &  Bro.,  across  the  back  of  said  in- 
strument, to  wit:  "  Deliver  to  the  order  of  William  A 
Smith,"  and  presented  the  same  to  defendants,  at,  etc.,  on 
the  last  aforesaid  day,  and  demanded  said  product  of  said  two 
hundred  and  eighty  hogs  to  be  then  and  there  delivered  by 
defendants  to  plaintiff,  which  was  refused,  etc.,  to  the  damage, 
etc.,  of  $2,500. 

To  this  declaration,  the  defendants  pleaded: 

1st.     The  general  issue. 

2nd.  That  the  hogs  in  the  narr.  mentioned  were  none  of 
them  received  from  Stevens  &  Bro.  as  alleged,  nor  were  any 
part  of  them  ever  owned  by  Stevens  &  Bro.,  but  the  same,  at 
the  time  when,  etc.,  were  the  exclusive  property  of  defend- 
ants; that  said  alleged  promises,  if  made,  were  without  con- 
sideration, and  if  said  instruments  of  writing  were  indorsed 
and  negotiated,  and  came  into  the  possession  of  plaintiff,  it 
was  long  after  the  same  became  due,  to  wit,  on  June  12,  1859, 
without  the  knowledge  of  defendants,  and  not  in  the  ordinary 
and  usual  course  of  trade,  etc. ;  and  concluding  with  a  verifica- 
tion. 
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To  the  third  plea  a  demurrer  was  sustained. 

4th.  That  the  hogs  in  said  narr.  mentioned,  at  the  time 
when,  etc.,  were  the  exclusive  property  of  defendants,  to 
which  Stevens  &  Bro.  had  no  title  or  claim  whatever;  that 
the  promises  and  instruments  in  writing  in  the  narr.  men- 
tioned, if  made  and  delivered  as  alleged,  were  without  con- 
sideration therefor,  but  were  made  and  presented  by  defend- 
ants to  said  Stevens  &  Bro.  gratuitously  and  in  trust,  to  be 
held  by  them  only  as  security  for  the  payment  by  defendants 
to  them  of  such  balance  as  might,  on  settlement  of  account, 
be  found  and  stated  to  be  due  from  defendants  to  said  Stevens 
&  Bro.,  and  upon  condition  that  said  instruments  of  writing 
should  not  be  negotiated  or  assigned  by  Stevens  &  Bro.,  ex- 
cept on  failure  of  defendants  to  pay  such  balance  as  might  be 
found  due  as  aforesaid,  and  that  on  such  payment  said  instru- 
ments of  writing,  all  and  singular,  be  by  said  Stevens  &  Bro. 
re-delivered  to  defendants;  that  on  May  28,  1859,  defendants 
and  said  Stevens  &  Bro.  had  a  full  accounting  and  settlement, 
whereby  a  balance  of  $505.46  was  then  and  there  found  and 
stated  to  be  due  from  defendants  to  said  Stevens  &  Bro.,  which 
said  balance  defendants  then  and  there  paid  to  said  Stevens  & 
Bro.  in  full  satisfaction  and  discharge  thereof;  that  defendants, 
since  said  settlement  and  payment,  have  been  in  nowise  in- 
debted to  said  Stevens  &  Bro. ;  that  afterwards,  on  the  day  and 
year  last  aforesaid,  defendants  demanded  of  said  Stevens  &  Bro. 
the  re-delivery  of  said  instruments  of  writing,'  all  and  singular; 
that  at  the  time  of  said  settlement  and  payment  as  aforesaid, 
defendants  had  no  notice  or  knowledge  that  either  of  said 
instruments  of  writing  had  been  indorsed,  negotiated  or 
passed  out  of  the  hands  of  said  Stevens  &  Bro. ;  that  if  the 
same,  or  either  of  them,  were  indorsed,  negotiated  and  passed, 
as  in  the  said  narr.  alleged,  it  was  without  the  authority* 
knowledge  or  assent  of  defendants  thereto,  and  long  after  the 
same  had  become  due  and  payable,  to  wit,  on  January  26, 
1859,  and  not  by  absolute  sale  and  delivery  thereof  in  the 
ordinary  course  of  trade,  but  as  collateral,  to  wit,  to  D.  How- 
ard Smith  &  Co.,  as  security  for  the  payment  of  a  certain 
promissory  note  made  by  said  Stevens  &  Bro.  to  D.  Howard 
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Smith  &  Co.,  for  the  payment  to  them  of  $2,000,  in  thirty 
days  after  the  date  thereof,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  and  dated  January  26,  1859,  which  said  note 
was  afterwards,  to  wit,  on  May  21,  1859,  fully  paid  by  said 
Stevens  &  Bro.  to  said  D.  Howard  Smith  &  Co.;  that  if  plain- 
tiff came  into  possession  of  said  instruments  of  writing,  or 
either  of  them,  it  was  not  by  absolute  purchase  and  sale  there- 
of in  the  usual  and  ordinary  course  of  trade,  but  by  delivery 
thereof  to  him  by  the  said  D.  Howard  Smith,  for  hazard  and 
speculation,  and  without  consideration,  and  long  after  the  same 
had  become  due  and  payable,  and  after  the  payment  by  said 
Stevens  &  Bro.,  of  said  $2,000  note  as  aforesaid,  to  wit,  on  or 
about  June  12,  1859;  which  they  are  ready  to  verily,  etc. 
With  which  said  pleas  an  affidavit  of  merits  by  said  defendants 
below  was  duly  made  and  filed. 

To  said  second  plea  plaintiff  filed  his  replication,  that  said  in- 
struments in  writing  were  not  made  and  delivered  voluntarily 
and  without  consideration  therefor;  that  they  were  not  indorsed, 
nogotiated  and  received  by  plaintiff  after  the  same  had  respec- 
tively become  due  and  payable  according  to  the  legal  tenor  and 
effect  thereof  respectively. 

To  the  fourth  plea  plaintiff  replied,  that  said  instruments  in 
writing  were  not  made  and  delivered  without  consideration,  and 
were  not  made  and  gratuitously  presented  by  defendants  to 
Stevens  &  Bro.  in  trust,  to  be  held  by  them  as  security  for  such 
balance  as  might,  on  settlement  of  accounts,  be  found  to  be  due 
to  Stevens  &  Bro.,  and  were  not  indorsed,  negotiated  and  passed 
after  the  same  respectively  became  due  and  payable  according 
to  their  legal  tenor  and  effect;  that  said  Stevens  &  Bro.  did  not 
pay  and  discharge  said  $2,000  note  before  said  promises  and 
instruments  in  writing  sued  on  were  indorsed,  negotiated  and 
delivered  to  plaintiff;  that  plaintiff  did  not  come  into  posses- 
sion of  said  instruments  in  writing  by  delivery  to  him  by  said 
D.,  Howard  Smith  &  Co.,  for  hazard  and  speculation,  with- 
out consideration,  and  after  the  same  had  become  due  and 
payable,  and  after  the  payment  by  Stevens  &  Bro.  of  said  $2,000 
note. 

The  plaintiffs  below  proved  a  demand  of  the  product  of  the 
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instrument  sued  on,  and  defendants  below  replied  that  they  had 
not  got  it. 

Plaintiff  then  offered  as  evidence  to  the  jury,  the  receipt  re- 
ferred to  by  the  witness,  of  which  the  following  is  a  copy : 

"Chicago,  January  21,  1859. 
"  Received,  from  teams  in  our  pork  house,  No.  114  West  Harrison  street, 
280  hogs,  weighing  45,545  lbs.,  the  product  of  which  we  promise  to  deliver 
to  the  order  of  Messrs.  Stevens  &  Bro.  indorsed  hereon. 

G.  &  J.  STEWART.1' 

Upon  the  back  of  which  is  an  indorsement,  as  follows: 
"  Deliver  to  the  order  of  William  A.  Smith.  Stevens  & 
Brother." 

Whereupon  defendants  objected  to  the  admission  of  said  in- 
strument of  writing,  indorsed  as  aforesaid,  as  evidence  to  the 
jury  in  said  cause,  because  said  writing  is  not  assignable  under 
the  statute,  so  as  to  enable  the  assignee  thereof  to  sue  thereon  in 
his  own  name;  and  because  it  is  not  a  promissory  note,  and 
does  not  of  itself  import  a  good  and  sufficient  consideration  for 
the  promise  therein  expressed,  and  that  the  plaintiff  hath  not 
alleged  in  his  narr.  nor  proved  a  sufficient  consideration  for 
said  promise. 

But  the  court  overruled  the  objection,  and  allowed  the  writing 
to  be  read  in  evidence  to  the  jury.  Plaintiff  then  called  wit- 
nesses, (pork  packers  and  produce  dealers,)  and  offered  to  prove 
to  the  jury,  by  them,  the  "  mercantile  meaning  "  of  the  word 
"product,"  as  used  in  said  instrument  of  writing,  and  also  to 
prove  by  them  the  value  (on  or  about'  June  12,  1859,  and  on  or 
about  May  23,  1881,)  of  such  product,  as  they  (said  witnesses) 
understood  the  meaning  of  said  word  "  product,"  in  said  instru- 
ment, to  import. 

Whereupon  defendants  objected  to  the  introduction  of  such 
proof, 

1st.  Because  there  are  no  allegations  in  plaintiff's  narr. 
that  said  word  "product"  had,  or  was  used  in  said  in- 
strument as  having  any  unusual  or  local  sense  or  meaning 
thereof. 

2nd.  Because  it  was  not  competent  for  plaintiff  to  prove 
the  value  of  any  alleged  or  supposed  product  to  which  said 
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instrument  might  refer,  at  the  several  different  times  alleged 
in  said  narr. 

3rd.  Because  plaintiff  hath  not  made,  by  his  allegations 
and  proofs,  such  a  case  as  entitled  him  to  prove  to  the  jury  the 
value  of  any  product  whatever. 

But  the  court  overruled  the  objections,  and  decided  that  such 
evidence  might  be  given  to  the  jury,  and  the  plaintiff  below 
proved  the  amount  and  value  of  the  product  of  the  hogs, 
stated  in  the  obligation  sued  on. 

Defendants  then  called  a  witness  and  asked  him  to  state 
when,  according  to  the  custom  of  merchants  in  the  city  of 
Chicago,  said  instrument  of  writing  would  be  deemed  and  con- 
sidered as  demandable.  To  which  he  answered:  "  On  the  next 
day,  or  as  soon  as  the  hogs  could  be  cut."  Said  witness  also 
stated,  in  answer  to  a  question  of  plaintiff,  that  when  hogs  are 
delivered  to  be  cut,  a  reasonable  time  would  be  allowed  before 
the  product  would  be  demanded.  It  would  not  be  expected 
that  it  would  be  called  for  the  next  day,  although  he  supposed 
it  might  be. 

There  was  a  verdict  in  said  cause  in  favor  of  the  plaintiff  be- 
low and  against  the  defendants,  for  the  sum  of  $2,402.75  clam- 
ages  therein,  whereupon  the  defendants  moved  to  set  aside  said 
verdict,  and  to  grant  them  a  new  trial,  which  motion  was  over- 
ruled. * 

The  assignment  of  errors  is  as  follows: 

Court  below  erred  in  allowing  said  receipt,  or  instrument  in 
writing,  to  be  given  in  evidence  to  the  jury  in  said  cause. 

In  permitting  evidence  to  the  jury  of  the  "  mercantile  mean- 
ing" of  said  instrument  in  writing,  and  of  the  word  "  product,'' 
as  used  therein. 

In  permitting  evidence  to  the  jury  of  the  nature  and  value 
of  "  hog  product"  in  general,  without  limiting  such  testimony 
to  the  specific  product  alleged  in  the  narr.,  and  proved  to  have 
been  duly  demanded. 

In  rejecting  the  evidence  offered  by  defendants  below,  tend- 
ing to  establish  the  facts,  or  either  of  them,  set  forth  in  their 
second  and  fourth  pleas,  or  either  of  them. 

In  overruling  their  motion  for  a  new  trial  in  said  cause. 
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A.  E.  Wolcott,  for  Plaintiffs  in  Error. 

The  "  instrument"  declared  on  and  given  in  evidence  at  the 
trial  below,  is  not  assignable  so  as  to  authorize  the  holder  to 
bring  suit  in  his  own  name.     Purple's  Statutes,  chap  73,  sec.  3. 

Said  "  instrument,"  if  assignable  under  the  statute,  is  not  a 
"  promissory  note,"  and  does  not  import  and  dispense  with  the 
necessity  of  alleging  and  proving  a  consideration  for  the 
alleged  promise.     24  111.  170. 

Said  instrument  was,  on  the  26th  of  January,  1859,  "  over- 
due," so  far,  at  least,  as  to  put  an  ordinary  prudent  man  upon 
inquiries  concerning  all  equities  which  the  makers  might  have 
against  it  in  the  hands  of  the  promisees. 

The  third  amended  plea  to  the  narr.  of  plaintiff  below  avers, 
(and  the  demurrer  thereto  admits),  that  plaintiff  below  ob- 
tained said  instrument  of  writing  after  May  28,  1859,  which 
fact  (if  said  instrument,  at  that  date,  is  to  be  considered  "over- 
due," so  far,  at  least,  as  to  put  an  ordinary  prudent  man  upon 
inquiry  concerning  any  equities  which  the  "  makers  or  other 
persons  apparently  liable"  thereon  might  have  against  it),  con- 
stitutes, in  connection  with  the  other  averments  of  said  plea,  a 
complete  defense  to  the  suit.     20  111.  573. 

If  said  demurrer  to  said  plea  was  sustainable  at  all,  it  should 
have  been  carried  back  and  sustained  agains|  the  plaintiffs' 
narr.,  which  is  fatally  defective,  and  is  not  cured  by  verdict.  1 
Ch.  PI.  330,  331;  K  615;  10-  "Wend.  487;  Price  v.  Easton,  1 
Nev.  and  Man.  303. 

"Waller  &  Caulfield,  for  Defendant  in  Error. 

The  only  material  question  involved  in  the  pleadings  and 
evidence  is,  whether  the  instrument  sued  on  is  assignable  under 
the  statute. 

The  third  section  of  the  73rd  chapter  of  the  Revised  Stat- 
utes, Purple's  Digest,  page  772,  gives  validity  to  "  all  promis- 
sory notes,  bonds,  due-bills,  and  other  instruments  in  writing," 
for  the  payment  of  "any  sum  of  money  or  articles  of  personal 
property;"  and  section  four  makes  them  assignable  "by 
indorsement  thereon,"  "  in  the  same  manner  as  bills  of  ex- 
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change  are,  so  as  absolutely  to  transfer  and  vest  the  property 
thereof  in  each  and  every  assignee  or  assignees  successively." 

It  cannot  be  disputed  that  the  paper  sued  on  is  an  "  instru- 
ment in  writing "  for  the  payment  of  "  articles  of  personal 
property."  A  hog  is  an  article  of  personal  property,  and  the 
product,  or  the  hog  cut  up,  retains  the  same  character.  The 
different  pieces  into  which  the  280  hogs  were  cut  up,  are 
"articles  of  personal  property,"  just  as  were  the  hogs. 

"When  no  time  is  fixed  in  a  contract  for  the  delivery  of 
specific  articles,  they,  are  deliverable  on  demand.  5  Cowen, 
517. 

Although  the  "  product "  of  the  hogs  named  in  this  instru- 
ment was  demandable  after  a  reasonable  time  for  the  cutting 
and  curing  had  elapsed,  yet  a  demand  and  refusal  wTas  necessary 
before  the  instrument  could  be  regarded  as  over-due.  1  Par- 
sons on  Contracts,  p.  217.     See  note  h. 

The  question  as  to  what  is  reasonable  time  within  which  a 
note  due  on  demand  must  be  indorsed  after  it  is  made,  in  order 
to  shut  out  any  -equities  between  the  maker  and  indorser,  is 
purely  a  question  of  law.  3  Kent's  Com.  91,  3rd  ed.;  Syl- 
vester v.  Crape,  15  Pick.  93;  Camp  v.  Scott,  14  Yerm.  387. 

This  instrument  was  made  on  the  21st  of  January,  1859,  and 
indorsed  on  the  26th  of  January — a  period  of  only  five  days 
intervening. 

The  court  will  not  presume  this  instrument  dishonored  prior 
to  the  12th  of  June,  1859.  If  it  were  simply  a  promissory 
note  on  demand,  such  a  presumption  would  not  necessarily  be 
indulged.     7  Foster  (K  EL),  235  ;  5  1ST.  Hamp.  163,  164. 

The  plaintiff  below  had  a  right  to  introduce  evidence  of  the 
mercantile  meaning  of  the  term  "product,"  as  used  in  the 
instrument.     Myers  v.  Walker,  24  111.  133. 


Bkeese,  J.  The  only  question  of  real  importance  presented 
by  this  record,  and  seriously  discussed,  is,  whether  the  instru- 
ment declared  on  is  assignable  under  the  statute. 

Chapter  73,  title  "Negotiable  Instruments,"  provides,  by 
section  3,  that,  "All  promissory  notes,  bonds,  due-bills,  and 
other  instruments  in  writing,  made  or  to  be  made,  by  any  per- 
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son  or  persons,  body  politic  or  corporate,  whereby  such  person 
or  persons  promise  or  agree  to  pay  any  sum  of  money,  or 
articles  of  personal  property,  or  any  sum  of  money  in  personal 
property,  or  acknowledge  any  sum  of  money  or  article  of  per- 
sonal property  to  be  clue  to  any  person  or  persons,  shall  be 
taken  to  be  due  and  payable;  and  the  sum  of  money  or  article 
of  personal  property  therein  mentioned,  shall,  by  virtue 
thereof,  be  due  and  payable  to  the  person  or  persons  to  whom 
the  said  note,  bond,  bill,  or  any  other  instrument  in  writing 
is  made.  Section  4  provides,  that  such  notes,  etc.,  and  instru- 
ments in  writing,  shall  be  assignable  by  indorsement  under  the 
hand  or  hands  of  such  person  or  persons,  and  of  his,  her  or 
their  assignee  or  assignees,  in  the  same  manner  as  bills  of 
exchange,  so  as  absolutely  to  transfer  and  vest  the  property 
thereof  in  each  and  every  assignee  or  assignees  successively; 
and  section  5  authorizes  the  assignee  to  institute  and  maintain 
a  suit  in  his  own  name  for  the  recovery  thereof,  etc.  (  Scates' 
Comp.  291.) 

The  instrument  sued  on,  is  as  follows: 

"Chicago,  21st  January,  1859. 

"Received  from  teams  in  our  pork  house,  No.  114  West  Harrison  street, 
280  hogs,  weighing-  45,545  pounds,  the  product  of  which  we  promise  t©  de- 
liver to  the  order  of  Messrs.  Stevens  &  Brother  indorsed  hereon. 

G.  &  J.  STEWAKT." 

By  section  12,  the  word  jpcty  is  treated  as  synonymous  with 
deliver^  where  bulky  articles  are  to  be  paid. 

Testing  the  writing  by  this  statute,  there  cannot  be  a  doubt 
upon  its  assignability.  It  is  an  instrument  in  writing — it  pur- 
ports to  be  made  by  persons — by  it,  those  persons  promise  and 
agree  to  deliver  a  certain  article  of  personal  propert}^,  to  the 
order  of  certain  other  persons.  By  force  of  the  statute,  this 
article  of  personal  property  mentioned  in  the  instrument  of 
writing  so  made,  by  virtue  of  its  being  so  mentioned,  and  in 
such  form  of  words,  must  be  taken  to  be  due  and  payable  to  the 
persons  to  whom  the  instrument  in  writing  is  made. 

The  statute  does  not  require  that  the  note  or  instrument  in 
writing  shall  be  payable  at  any  particular  time  or  place,  or  be 
expressed  for  value  received,  or  that  any  consideration  what- 
ever should  appear   in  the   writings — an   acknowledgment  of 
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indebtedness,  in  the  simplest  form,  would  seem  to  be  all  the 
statute  requires  to  give  it  the  character  of  negotiability.  A 
writing  in  this  form,  probably  the  simplest,  would  be  a  perfect 
negotiable  note  under  this  statute:  Due  John  Brown,  ten 
thousand  dollars,  July  4,  1862,  and  signed  by  the  maker. 
Such  an  instrument  is  clothed  with  all  the  attributes  of  nego- 
tiability, and  imports  a  consideration,  and  no  averments  or 
proofs  are  necessary  on  those  points. 

The  instrument  before  us  is  for  the  delivery  or  payment  of 
an  article ,  of  personal  property,  to  wit,  the  product  of  280 
hogs,  weighing  45,545  pounds,  and  by  the  express  language 
of  the  statute  is  assignable.  Though  not  a  bill  or  note  for  the 
direct  payment  of  money,  yet,  being  made  assignable  by  the 
statute,  it  becomes  invested  with  all  the  qualities  of  mercan- 
tile paper,  so  far  as  the  rules  of  pleading  are  concerned.  ISTo 
consideration  need  be  averred  or  proved  in  an  action  on  such 
a  writing,  unless  it  is  questioned  or  attacked  by  a  plea  to  the 
consideration.  And  such  an  instrument  is  payable  on  demand, 
if  no  time  of  payment  is  specified  therein.  But  when  the 
instrument  is  for  the  delivery  of  property,  a  demand  before 
suit  must  be  alleged  and  proved.  This  is  a  familiar  principle. 
There  was  no  plea  to  the  consideration  in  this  case,  and  proof 
of  a  demand  was  made  before  the  suit  was  instituted.  The 
plaintiffs  in  error  contend  that  the  term  "  product "  is  indefi- 
nite and  unmeaning.  To  render  it  plain  and  intelligible,  tes- 
timony was  introduced  to  show  what  the  term  meant  among 
dealers  in  Chicago,  and  for  this,  the  case  of  Myers  v.  Walker, 
24  111.  133,  was  authority.  In  that  case,  we  held  that  evi- 
dence to  prove  the  word  u  season,"  used  in  the  contract,  had  a 
local  meaning,  was  properly  admitted.  When  local  terms  or 
phrases  are  employed,  the  presumption  is,  the  parties  under- 
stood their  meaning,  and  employed  them  according  to  their  local 
signification.     Id. 

The  word  "  product,"  as  employed  in  this  agreement  applied 
to  hogs,  had  a  meaning  well  known  and  understood  by  dealers 
in  the  article  at  the  place  of  the  contract,  and  the  proof  as  to 
that,  relieved  the  writing  of  the  charge  that  it  was  indefinite 
and  unmeaning. 
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The  other  point  made  by  plaintiffs,  that  the  instrument 
was  ov-er-due  on  the  26th  of  January,  1859,  when  it  was 
indorsed,  to  such  an  extent  as  to  put  a  prudent  man  upon 
inquiry  in  respect  to  all  equities  which  the  makers  might  have 
against  it  in  the  hands  of  the  promisee,  we  do  not  consider  a 
strong  one. 

Ah  notes  payable  on  demand,  are,  in  one  sense,  always  "  over- 
due," but  are  not  so  treated  until  payment  has  been  demanded 
raid  refused  •  they  then  become  like  bills  on  time,  which  have 
been  dishonored.  To  brin.o;  them  within  this  rule,  there  must 
be  evidence  of  such  demand  and  refusal. 

The  first  count  of  this  declaration,  after  averring  the  indorse- 
ment to  the  plaintiff,  avers,  that  on  or  about  the  12th  of  June, 
1859,  he  produced  the  writing  so  indorsed,  and  presented  it  to 
the  defendants,  and  demanded  the  product  to  be  delivered  to 
him.  The  second  count  avers  the  demand  for  the  product  was 
made  May  23, 1859,  and  so  does  the  third  count,  which  also  sets 
out  the  indorsement. 

The  indorsement  is  without  date,  and  the  presumption  is, 
it  was  made  at  the  date  of  the  instrument.  A  witness,  how- 
ever, states  it  was  indorsed  on  the  26th  of  January,  1859.  It 
was  then,  in  a  strict  sense,  "  over-due  "  five  days  only,  and  it 
seems  to  have  been  negotiated  bona  fide  in  the  regular  course 
of  business. 

The  presumption,  if  a  note  is  taken  after  it  is  due  and  pay- 
able, undoubtedly  is  against  the  validity  of  the  demand, — the 
purchaser  takes  it  as  a  dishonored  bill  at  his  peril,  and  sub- 
ject to  every  defense  existing  against  it,  and  arising  out  oi 
it,  before  it  was  negotiable.  When  a  note,  payable  on  de- 
mand, is  to  be  deemed  out  of  time,  so  as  to  subject  the 
holder  to  the  operation  of  this  rule,  is  a  question  of  law,  to 
be  determined  by  the  circumstances  of  each  case.  There  is 
no  certain  rule  on  the  subject,  nor  is  there  any  certain  rule 
prescribing  the  precise  time  in  which  it  must  be  presented  for 
payment.  Circumstances  must  control  this  also.  3  Kent's 
Com.  91.  When  it  is  considered,  before  the  number  of  hogs 
specified  in  the  instrument,  could  be  converted  into  "  product," 
some   days   must   necessarily    elapse,   we    should    not    deem 
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a  delay  of  five  days  in  negotiating  it,  as  unreasonable,  nor 
five  months  unreasonable  in  demanding  payment.  The  in- 
dorsement being  in  season  cut  off  all  equities,  if  there  were 
any,  in  defendant's  favor,  and  the  only  hazard  incurred  in 
holding  it  back  for  payment,  was  that  the  release  of  the 
indorsers  might  have  been  caused  by  it,  but  not  the  release  of 
the  maker.  It  was  competent  to  the  holder  to  extend  reason- 
able delay  to  him. 

The  indorsement  having  been  made  on  the  26th  of  January, 
1859,  the  defendants  could  not  be  permitted  to  show  the  state 
of  their  demands  against  the  payees  and  indorsers  at  a  date 
subsequent  to  that,  unless  they  could  be  shown  the  indorsement 
was  in  fact  made  subsequent  to  the  time  it  bears  date,  and 
that  plaintiff  took  the  paper,  with  notice  of  the  maker's  equities 
against  it.     Nothing  of  this  is  pretended. 

We  cannot,  from  the  proof,  deem  this  instrument  dishonored 
prior  to  June  12,  1859.  Was  the  indorser  the  defendant, 
the  case  would  be  different.  Under  many  circumstances,  a 
delay  of  Hve  months  in  making  a  demand  of  payment,  would 
discharge  an  indorser,  but  we  know  of  no  law  by  which  such 
delay  could  discharge  the  maker.  Credit  may  be  given  to  him 
at  the  risk  of  the  indorser. 

As  the  maker's  equities  were  shut  out  by  this  indorsement 
being  made  in  reasonable  time,  we  do  not  well  see  how  he  can 
complain  if  time  has  been  given  to  him. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Walker,  J.  I  can  only  regard  this  as  a  receipt  for  pork* 
It  wants  almost  every  quality  of  a  promissory  note.  It  has 
neither  time  nor  place  of  payment,  nor  is  any  amount  of  money, 
or  specific  articles  of  property,  agreed  to  be  paid.  It  contains 
an  agreement  to  deliver  the  proceeds  of  the  pork  to  the  order 
of  the  Stevens,  but  it  does  not  state  in  what  the  proceeds 
shall  consist,  whether  of  money  or  meat,  and  other  product  of 
the  hogs.  To  ascertain  that  fact,  extrinsic  evidence  had  to 
be  heard,  as  well  as  to  ascertain  its  value.  This  is  not  for  the 
payment  of    any  article  of  personal  property,  but  is   for  the 
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product  of  an  article  of  property,  and  is  therefore  not  within 
the  statute,  and  is  not  a  promissory  note,  or  a  negotiable  instru- 
ment. 


The  People  ex  relatione  Joseph  A.  Philmot,  Plaintiffs 
in  Error,  v.  Anthony  C.  Hessing,  Defendant  in 
Error. 

ERROR  TO  COOK. 

A  prisoner  is  not  entitled  to  a  discharge,  because  a  term  of  the  court  has 
passed,  and  an  indictment  was  not  found  against  him;  unless  the  record 
shows  that  the  grand  jury  heard  evidence  against  him. 

It  will  not  be  presumed  that  a  grand  jury  acted  upon  a  particular  case. 

Upon  error  brought  from  the  decision  of  the  Circuit  Court  upon  an  habeas 
corpus,  all  the  evidence  heard  in  the  court  below  should  be  incorporated  in 
the  record,  or  this  court  will  not  review  the  decision;  the  presumptions  are 
all  in  favor  of  the  ruling  of  the  Circuit  Court. 

This  was  a  petition  filed  14th  of  April,  1862,  in  the  Circuit 
Court  of  Cook  county,  which  sets  forth  that  the  petitioner  is 
illegally  and  wrongfully  deprived  of  his  liberty  by  Anthony 
C.  Hessing,  who  keeps  him  in  his  custody,  confined  in  the 
common  jail  of  Cook  county,  upon  a  pretended  charge  of 
burglary. 

Prays  for  a  writ  of  habeas  corpus,  and  to  be  released  and  dis- 
charged from  said  confinement. 

Writ  was  issued  commanding  Hessing,  who  was  the  sheriff, 
to  make  full  return  forthwith. 

Return  of  the  writ  in  these  words : 

"  The  undersigned  sheriff  of  Cook  county,  respectfully  rep- 
resents that  he  holds  the  within  named  Joseph  A.  Philmot  under 
and  by  virtue  of  a  certain  mittimus,  issued  by  Lewis  H.  Davis, 
a  justice  of  the  peace,  a  copy  of  which  writ  is  hereto  an- 
nexed. 

ANTHONY  C.  HESSING,  Sheriff. 
By  A.  Bruning,  Deputy. 

Copy  of  mittimus  annexed  to  return. 

Replication  of  petitioner  to  return  of  writ  in  these  words: 
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People  ex  rel.,  etc.,  v.  Hessing. 

In  Circuit  Court  before  Judge  Manierre — 

And  as  to  said  return  made  to  said  writ,  issued  at  the 
request  of  your  petitioner,  for  answer  thereto  saith,  That  since 
the  commitment  of  your  petitioner,  upon  the  supposed  charge 
of  burglary,  to  wit,  in  the  month  of  March  last,  a  regular  term 
of  the  Recorder's  Court,  to  which  your  petitioner  was  bound 
to  appear,  has  been  held  according  to  law.  A  grand  jury  con- 
vened, was  sworn  and  discharged,  after  finding  indictments 
against  a  large  number  of  persons;  and  further,  your  petitioner 
saith,  that  witnesses  were  sworn  and  examined  on  behalf  of 
the  People,  upon  said  charge  against  your  said  petitioner,  and 
upon  examination  of  said  witnesses,  after,  hearing  their  evi- 
dence, said  grand  jury  threw  out  said  charge  against  your  peti- 
tioner, and  did  not  find  or  return  any  bill  or  presentment  against 
your  petitioner  whatever. 

Wherefore  your  petitioner  insists  that  he  is  entitled  to  be  dis- 
charged from  imprisonment  according  to  law. 

JOSEPH  A.  PHILMOT. 

At  the  April  term  of  said  court,  the  court  ordered  and  ad- 
judged that  the  mittimus  upon  which  the  said  respondent  de- 
tains the  body  of  the  said  relator,  is  sufficient  authority  for  the 
detention  of  the  relator  by  the  respondent,  and  that  the  said  re- 
lator be  remanded  into  the  custody  of  the  said  respondent  until 
discharged  by  due  process  of  law. 

The  error  assigned  is,  the  remanding  the  petitioner,  and  re- 
fusing to  discharge  him  from  arrest  and  imprisonment. 

Arthur  W.  Windett,  and  Samuel  M.  Felker,  for  Peti- 
tioner. 

D.  P.  Jones,  State's  Attorney  for  the  Defendant  in 
Error. 

Walker,  J.  It  is  urged,  that  by  the  failure  of  the  grand 
jury  to  find  an  indictment  against  the  relator,  he  became 
entitled  to  a  discharge  from  custody.  The  record  fails  to 
show  that  the  grand  jury  heard  evidence,  or  acted,  upon  the 
accusation  against  him.  The  allegation  that  such  action  was 
had  by  that  body  was  not  proved.     The  law  will  not  presume 
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that  the  evidence  was  heard,  and  that  they  ignored  a  bill. 
Although  it  may  be  a  legal  presumption,  that  a  court  was 
held  at  the  time  fixed  by  law,  and  a  grand  jury  was  regularly 
empanneled,  still  it  will  not  be  presumed  that  they  acted  upon 
a  particular  case.  Again,  this  record  discloses  the  fact,  that 
evidence  was  heard  upon  the  trial  on  a  writ  of  habeas  corpus, 
and  for  aught  that  appears,  it  may  there  have  been  clearly 
shown,  that  the  grand  jury  heard  no  evidence  against  the 
accused,  or  it  may  have  been  proved  that  he  was  guilty  of  the 
offense  charged  or  some  other  crime,  requiring  his  committal. 
Unless  all  the  evidence  heard  by  the  Circuit  Court  were  in- 
corporated in  the  record,  this  court  cannot  determine  that  there 
was  error  in  refusing  to  discharge  the  prisoner,  but  the  pre- 
sumption would  be  that  the  decision  was  proper.  We  can 
see  that  the  court  below,  for  various  obvious  reasons,  should  not 
have  discharged  the  relator,  and  we  must  presume,  until  the 
contrary  is  shown,  that  the  judgment  of  the  court  below  is 
proper.     It  is  therefore  affirmed. 

Judgment  affirmed. 


Thomas  Loy,  Plaintiff  in  Error,  v.  The  Steamboat  F. 
X.  Aubury,  Defendant  in  Error. 

ERROR  TO  LASALLE. 

An  action  of  trespass  will  lie  against  a  steamboat  for  an  assault  and  battery 
committed  by  the  mate  or  other  officer  of  the  boat,  on  the  person  of  a  pas- 
senger, whilst  such  boat  is  being  navigated  on  the  rivers  within  or  border- 
ing upon  this  State. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court. 
The  cause  was  tried  before  Hollistek,  Judge,  at  June  term, 
1860,  of  the  LaSalle  Circuit  Court. 

E.  F.  Bull,  for  Plaintiff  in  Error. 

The  law  under  which  these  proceedings  are  had,  provides, 
among  other  things,  "  that  steamboats  and  other  water  craft 


APEIL  TEEM,  1862.  413 

Loy  v.  Steamboat  F.  X.  Aubnry. 

navigating  the  rivers  within  and  bordering  upon  this  State, 
shall  be  liable  for  any  damage  or  injury  done  by  the  captain  or 
mate,  or  other  officer  thereof,  or  by  any  person  under  the  order 
or  sanction  of  either  of  them,  to  any  person  who  may  be  a  pas- 
senger or  hand  on  such  steamboat  or  other  water  craft  at  the 
time  of  the  infliction  of  such  damage  or  injury;  provided,  that 
nothing  herein  contained  shall  be  construed  to  make  the  craft 
or  owners  thereof  liable  for  the  trespasses  done  by  any  of  the 
crew  not  under  the  direction  of  the  officers  in  command  there- 
of;" and  it  was  the  intention  of  that  law  to  give  to  persons  who 
were  passengers  or  hands  on  board  of  said  craft,  and  were  dam- 
aged or  injured  by  any  of  said  officers,  the  same  remedies 
against  the  steamboat  or  other  craft  that  such  persons  would 
have  had  or  might  have  against  the  officers  named  for  commit- 
ting  the  injury.  Such  is  the  practice  in  Ohio,  where  a  statute 
has  been  in  existence  for  years,  of  which  ours  is  almost  a 
literal  copy.  Scates'  Stat,  p.  789;  Swan's  Practice  and  Prece- 
dents, vol.  2,  pp.  1215  and  1210;  Statutes  of  Ohio,  Eev.  18-11, 
p.  209. 

An  action  of  trespass  under  our  "statute  can  be  maintained 
'against  a  steamboat  or  other  water  craft  for  an  assault  and  bat- 
tery committed  by  the  captain  or  mate,  or  other  officer  thereof, 
upon  the  person  of  a  passenger  on  board  of  such  boat.  Swan's 
Practice  and  Precedents,  vol.  2,  p.  1208;  Steamboat  Champion 
v.  Jantzen,  16  Ohio,  91;  Canalboat  Huron  v.  Simmons,  11 
id.  458;  St.  Louis,  A.  &  C.  B.  B.  v.  Daily,  19  111.  365; 
Steamboat  Clipper  v.  Logan,  18  Ohio,  375. 

B.  C.  Cook,  for  Defendant  in  Error. 

Breese,  J.  This  was  an  action  of  trespass,  brought  by  plain- 
tiff in  error  in  the  LaSalle  Circuit  Court,  against  the  steamboat 
F.  X.  Aubury,  for  an  assault  and  battery,  committed  by 
the  mate  of  the  boat,  upon  the  plaintiff,  whilst  he  was  a 
passenger  upon  the  boat,  whereby  the  plaintiff's  thigh  was 
broken.  It  is  averred  in  the  declaration,  that  the  F.  X.  Aubury 
was  a  steamboat  navigating  the  navigable  rivers  in  and  border- 
ing upon  this  State.     The  general  issue  was  pleaded;  a  trial 
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by  jury,  and  damages  assessed  for  plaintiff  at  two  thousand 
dollars. 

The  court  refused  to  render  judgment  on  the  verdict,  but  ar- 
rested the  same,  and  this  is  assigned  for  error. 

The  grounds  upon  which  the  court  arrested  the  judgment  do 
not  appear  in  the  record. 

The  action  was  brought  under  the  act  of  February  16,  1857, 
the  title  of  which  is,  uAn  Act  to  amend  chapter  102,  Revised 
Statutes,  entitled  '  Steamboats.' "  The  first  section  is  as 
follows: 

"  That  steamboats  and  other  water  craft  navigating  the  rivers 
within  and  bordering  upon  this  State,  shall  be  liable  for  debts 
contracted  on  account  thereof  by  the  master,  owner,  steward, 
consignee,  or  agent,  for  materials,  supplies,  or  labor  in  build- 
ing, repairing,  furnishing  or  equipping  .the  same,  or  due  for 
wharfage,  and  also  for  damage  arising  out  of  any  contract  for 
the  transportation  of  goods  or  persons,  or  for  injuries  done  to 
persons  or  property  by  such  craft,  or  for  any  damage  or  injury 
done  by  the  captain  or  mate  or  other  officer  thereof,  or 
by  any  person  under  the  order  or  sanction  of  either  of 
them,  to  any  person  who  may  be  a  passenger  or  hand  on  such 
steamboat  or  other  water  craft  at  the  time  of  the  infliction  of 
such  damage  or  injury;  Provided,  that  nothing  herein  con- 
tained shall  be  construed  to  make  the  craft  or  owners  thereof 
liable  for  the  trespass  done  by  any  of  the  crew  not  under  the 
direction  of  the  officers  in  command  thereof."  (  Scates'  Comp. 
789.) 

The  record  presents  the  question,  Can  an  action  of  trespass 
be  maintained  against  a  steamboat  for  an  assault  and  battery 
committed  by  the  mate  of  the  boat,  on  the  person  of  a  passen- 
ger on  board,  whilst  such  boat  is  navigating  the  rivers  within 
or  bordering  upon  this  State? 

It  is  a  case  of  the  first  impression,  and  its  decision  must  de- 
pend upon  the  construction  proper  to  be  placed  upon  the  statute 
cited. 

In  arriving  at  this,  we  must  consider  what  were  the  mischiefs 
sought  to  be  remedied  by  this  enactment.  It  was  well  known 
that  steamboats  plying  upon  the  rivers  in  this  State  or  on  its 
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borders,  a  great  majority  of  them  at  least,  were  the  property 
of  persons  not  residing-  in  this  State,  and  whose  actual  and 
permanent  residence,  if  they  had  any,  not  easy  to  be  ascer- 
tained,  and  their  names  not  unfrequently  unknown,  and  diffi- 
cult, if  not  impracticable,  to  make  them  amenable  to  the 
process  of  our  courts.  It  often  happened,  too,  that  the  owner 
was  not  pecuniarily  responsible;  and  it  was  notorious,  and  is 
yet,  that  they  employed,  in  responsible  positions  on  their  boats, 
unreliable  persons,  men  of  low,  rough  and  brutal  character, 
who,  when  clothed  with  "  a  little  brief  authority,"  would  be 
domineering,  tyrannical  and  cruel  towards  those  temporarily  in 
their  power,  and  withal,  wholly  irresponsible  in  every  respect, 
and  against  whom,  should  an  action  be  brought  for  an  injury, 
no  matter  how  flagrant,  no  redress  whatever  could  be  had. 
These  were  among:  the  mischiefs  which  the  legislature  designed 
to  remedy,  and  the  mode  by  which  it  was  to  be  accomplished 
was,  by  substituting  the  boat  itself  in  the  place  of  the  owners 
or  officers  controlling  it,  and  making  it  liable  directly,  not 
only  for  its  contracts,  but  for  its  torts;  and  sell  her  out,  to  sat- 
isfy the  judgment. 

Admitting  this,  the  question  is  made,  what  shall  be  the 
kind  of  action  for  an  injury  done  to  a  passenger  by  the  cap- 
tain, mate,  or  other  officer?  The  statute  provides  no  form, 
and  the  defendant  insists,  as  it  is  in  derogation  of  common 
law,  and  no  personal  service  required,  it  should  be  strictly 
construed.  That  the  common  law  would  only  allow  an  action 
on  the  case,  as  the  injury  to  the  plaintiff  is,  so  far  as  the  boat 
and  its  owners  are  concerned,  consequential  only,  resulting 
wholly  from  their  wrongful  act  in  employing  a  man  unfitted 
for  his  station. 

The  answer  to  the  question  here  made  is  obvious,  if  the 
view  we  have  taken  of  the  purposes  of  the  act  be  correct. 
The  boat  is  treated  as  a  person,  and  whatever  action  would 
lie  against  a  person,  for  an  injury,  will  lie  against  the  boat, 
the  kind  of  action  to  be  determined  by  the  nature  of  the 
injury,  and  the  damages  recoverable  will  be  such  as  are  legally 
recoverable  in  the  action  brought,  to  be  determined  by  the  evi- 
dence.    If  punitive  damages  may  be  recovered  in  an  action  of 
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trespass  against  a  person,  we  see  no  reason  why  they  may  not 
be  against  a  boat  treated  as  a  person,  as  an  admonition  to  its 
owners  to  put  none  in  authority  upon  it  but  responsible  per- 
sons— men  who  will  exercise  proper  care,  and  have  due  respect 
for  the  rights  of  those  committed  to  their  charge. 

The  facts  appearing  in  the  record  show  an  outrageous  case 
of  assault  and  battery  by  the  mate,  and  we  know  of  no  action 
but  trespass  that  will  fit  such  a  case.  The  legislature  evidently 
intended  to  give  such  action  as  would  fit  each  case  of  injury  as 
it  should  arise.  If  the  injury  was  by  force — direct,  wanton, 
willful  and  malicious — trespass  would  be  the  remedy.  If  the 
injury  was  not  the  direct  and  necessary  consequence  of  the 
force,  or  was  the  result  of  carelessness  or  negligence,  then  case 
would  be  the  remedy. 

We  know  of  no  other  State,  having  a  statute  like  this,  but 
the  State  of  Ohio.  The  section  we  have  quoted,  is  almost  an 
exact  copy  of  the  first  section  of  the  law  of  Ohio,  the  word 
"  waters "  being  found  in  that,  while  "  rivers "  is  the  term 
used  in  ours.  With  that  difference,  they  are  substantially  the 
same. 

The  law  of  Ohio  has  undergone  judicial  consideration  quite 
often.  We  have  looked  into  the  cases  referred  to,  decided  by 
the  Supreme  Court  of  that  State;  one  of  them,  the  case  of  the 
Steamboat  Champion  v.  Jantzen,  16  Ohio,  91,  seems  to  be 
directly  on  the  point  we  have  been  discussing.  The  action  was 
for  assault  and  battery  brought  by  Jantzen  against  the  steam- 
boat Champion  under  the  statute.  Trial  by  jury  and  a  verdict 
for  plaintiff.  The  facts  proved  were,  that  the  boat  was  engaged 
in  the  New  Orleans  trade,  and  while  on  one  of  the  voyages, 
the  mate  committed  an  assault  and  battery  on  the  plaintiff  at 
Hawesville,  in  the  State  of  Kentucky,  while  the  boat  was 
coaling;  and  at  another  time,  while  the  boat  was  in  the  Missis- 
sippi river,  at  the  city  of  Yicksburg,  in  the  State  of  Missis- 
sippi, a  second  assault  was  committed  while  the  plaintiff  was 
doing  his  duty  as  fireman,  all  of  which  occurred  without  the 
jurisdiction  of  the  State  of  Ohio. 

The  evidence  being  closed,  the  counsel  for  the  steamboat 
moved  the  court  to  instruct  the  jury,  that  the   injury  inflicted 
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by  the  mate  of  a  steamboat  upon  a  hand  of  the  boat,  cannot  be 
given  in  evidence  against  the  boat  in  an  action  under  the  stat- 
ute,  where  the  injury  occurred  without  the  jurisdiction  and  far 
from  the  limits  of  the  State  of  Ohio.  This  instruction  the  court 
refused  to  give.  Other  instructions  were  asked  having  a  simi- 
ilar  bearing,  which  were  refused.  Refusing  to  give  this  instruc- 
tion  was  assigned  for  error.  It  was  not  suggested  by  counsel 
or  court,  that  if  the  assault  had  been  committed  within  the 
jurisdiction  of. the  court,  the  action  would  not  lie.  That  seems 
to  have'  been  conceded. 

The  Supreme  Court  say:  "The  decision  of  this  case  depends 
entirely  upon  the  construction  which  shall  be  given  to  the  act 
under  which  the  original  suit  was  brought.  Without  that 
act,  no  one  would  ever  have  thought  of  commencing  an 
action  of  trespass  for  an  assault  and  battery  in  a  common 
law  court,  against  any  water  craft  by  name.  But  by  the  act 
referred  to,  this  mode  of  proceeding  seems  to  be  authorized 
in  some,  if  not  in  all  cases.  As  we  understand  the  statute, 
the  intention  of  the  General  Assembly  was  to  render  boats 
liable  for  the  torts  of  its  officers  committed  while  such  boats 
were  upon  our  own  waters,  or  upon  waters  bordering  upon 
the  State;  in  the  case  before  the  court,  the  trespasses  com- 
plained of  were  committed  entirely  beyond  the  territory  of 
this  State,  and  not  while  the  boat  was  navigating  the  waters 
bordering  upon,  or  within  the  State." 

The  implication  here  is  very  clear,  that  if  the  boat  had^ 
been  navigating  the  waters  bordering  upon  or  within  the 
State  of  Ohio,  when  the  injury  was  committed,  the  action  of 
trespass  would  lie. 

In  the  case  of  the  Canalboat  Huron  v.  Simmons,  11  Ohio, 
458,  the  court  say:  "Our  statute  treats  the  boat  as  a  person, 
and  makes  it  responsible  in  its  own  name  for  all  debts  con- 
tracted for  its  use,  and  for  all  injuries  committed  against  per- 
sons or  property  on  board  by  her  officers  or  crew.  The  statute 
is  equitable  in  its  object,  making  it  the  interest  of  owners  to 
intrust  their  boats  only  to  responsible  officers  and  crews,  and 
will  receive  a  liberal  construction  to  carry  the  design  of  its 
enactment  into  effect." 

Yol.  XXVIII.  —  27 


418  OTTAWA, 


Carr  v.  Waugh. 


It  is  very  clear,  we  think,  that  our  statute  was  designed  to 
place  the  boat  itself  in  the  place  of  the  officers  who  shall  com- 
mit the  injury,  and  giving  to  the  party  injured,  his  election, 
to  proceed  against  the  offender,  as  at  common  law,  or  against 
the  boat,  without  intending,  in  either  ca^e,  to  change  the 
form  of  action.  Trespass  would  lie  against  the  officer,  and  as 
the  boat  is  substituted  for  him,  it  must  lie  against  the  boat. 
We  have  decided,  on  common  law  principles,  that  an  action 
of  trespass  would  lie  against  a  railroad  corporation,  for  a  tort 
committed  by  one  of  its  employees,  to  a  passenger  on  its 
train.  St.  Z.,  A.  dh  Ch.  R.  R.  Go.  v  'Lilly,  19  111.  363. 
Fortified  by  this  statute,  the  case  of  the  plaintiff  is  beyond  con- 
troversy. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judgment  in  favor  of  the 
plaintiff,  upon  the  verdict  of  the  jury. 

Judgment  reversed. 


Henry    H.    Carr,   Plaintiff    in    Error,    v.    William 
Waugh,  Defendant  in   Error. 

ERROR   TO    PUTNAM. 

A  lease  of  land  was  assigned;  the  lessee  was  garnisheed  by  a  judgment  cred- 
itor of  the  lessor:  held,  that  the  assignee  of  the  lease  could  not  be  held  to 
answer  to  the  plaintiff  in  the  garnishee  process. 

In  equity,  all  contracts  and  agreements  may  be  assigned  and  will  be  pro- 
tected, and  the  interest  of  the  assignee  will  constitute  a  defense  to  a  pro- 
ceeding by  garnishment. 

The  defendant  in  error,  as  the  judgment  creditor  of  James  S. 
Simpson,  Timon  Minnehan,  and  Sagar  Wild,  sued  out  garnishee 
process  against  the  plaintiff  in  error,  alleging  said  garnishee 
to  be  the  debtor  of  said  Simpson,  one  of  the  defendants  in  the 
judgment. 

Written  interrogatories  were  filed,  and  by  agreement  of  the 
parties,  the  cause  coming  on  to  be  heard  at  the  March  term  of 
the  Putnam  Circuit  Court,  1862,  Richmond,  Judge,  presiding, 
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the  hearing  of  the  matter  was  submitted  to  the  court,  a  jury 
being  waived,  and  the  garnishee  answered  orally. 

He  denied  that  he  was  indebted,  unless  upon  the  following 
lease: 

u  Article  of  Agreement,  between  J.  S.  Simpson  and  H.  H. 
Carr,  both  of  the  county  of  Putnam,  and  State  of  Illinois, 
"Witnesseth:  The  said  Simpson  has  this  day  rented  to  the  said 
Carr  all  that  part  of  his  farm  that  lies  east  of  the  meadow 
and  hog-lot,  containing  twenty- two  acres,  more  or  less,  to  be 
determined  by  said  Carr  and  A.  H.  Turner,  to  raise  one  crop 
of  corn  and  potatoes.  Said  Carr  has  the  privilege  of  cutting 
up  three  or  four  acres  of  corn  for  fodder,  and  the  said  Simpson 
to  have  the  paster  of  staks.  And  the  said  Carr  agrees  to 
pay  to  the  order  of  the  said  Simpson  four  dollars  per  acre  for 
said  land,  which  payment  is  to  be  made  by  the  middle  of  July 
next.     "Witness  our  hands,  this  13th  day  of  April,  1861. 

J.  S.  SIMPSON. 
H.  H.  CARR." 

Assignment  on  said  lease: 

"I  hereby  assign  the  within  lease  to  A.  H.  Turner,  for  value  received. 
Hennepin,  April  13,  1861.  J.  S.  SIMPSON." 

The  garnishee  put  said  lease  and  assignment  in  evidence. 

Further  answering,  he  stated  that  he  took  one  copy  of  the 
lease,  and  Simpson  took  the  other;  that  Simpson  said,  at  the 
time,  that  he  would  leave  the  lease  with  A.  II.  Turner,  who 
would  assist  him  to  measure  the  land  and  ascertain  the  quan- 
tity, and  that  said  lessee  could  pay  the  rent-money  to  said 
Turner.  Also,  that  the  land  was  so  measured,  and  contained 
nineteen  and  three-fourths  acres.  Also,  that  he,  the  garnishee, 
on  the  giving  of  said  lease,  understood  that  it  was  to  be  left 
with  said  Turner  for  collection." 

Also,  that  he  did  not  understand  at  that  time  that  the  lease 
was  assigned  by  Simpson  to  Turner,  though  it  might  have  been ; 
that  he  had  since  been  informed  that  the  lease  was  then 
assigned  to  Turner  in  his  (the  garnishee's)  presence,  but  had 
no  recollection  of  it,  and  had  no  recollection  of  being  notified 
of  the  assignment  until  after  the  garnishee  summons  was 
served. 


420  OTTAWA, 


Carr  v.  Wausrli. 


He  stated  that  there  was  no  such  indorsement  on  the  copy 
held  by  him. 

A  witness  was  then  called  for  the  garnishee,  who  testified 
as  to  the  execution  of  the  lease  at  its  date,  and  that  it  was  on 
the  same  day  assigned  to  Turner,  as  Carr  knew  or  might 
have  known. 

That  the  assignment  was  written  on  the  lease  when  the  lease 
was  executed,  but  not  signed  until  the  lease  was  executed; 
that  on  the  same  day  Simpson  started  for  Pike's  Peak. 

Waugh  read  the  record  of  the  judgment  aforesaid,  which 
was  for  $116.90  damages,  besides  costs. 

Upon  the  foregoing  evidence  the  court  found  for  defendant 
in  error.  Moved  for  discharge.  The  garnishee  then  moved 
for  a  new  trial;  which  motions  being  overruled,  he  excepted 
to  the  decision  overruling  the  same,  and  the  court  rendered 
judgment  against  him  for  $78.66.  That  the  said  plaintiffs 
recover  of  the  said  defendant,  Henry  H.  Carr,  as  garnishee  of 
James  S.  Simpson,  the  said  sum  of  seventy-eight  dollars  and 
sixty-six  cents,  and  that  he  have  execution  therefor.  To 
reverse  which  judgment  he  brings  the  case  to  this  court. 

He  assigns  the  following  errors: 

The  court  erred  in  overruling  motion  to  be  discharged. 

In  overruling  motion  for  a  new  trial. 

In  overruling  motion  in  arrest  of  judgment. 

In  rendering  judgment  against  Carr  for  full  amount  of  in- 
debtedness on  lease,'  without  any  order  as  to  costs  properly 
incurred  by  garnishee. 

Judgment  not  in  proper  form,  being  against  Carr  as  gar- 
nishee of  Simpson  only,  and  is  otherwise  informal. 

Judgment  for  Waugh,  when  it  should  have  been  for  Carr. 

M.  Bangs,  and  T.  M.  Shaw,  for  Plaintiff  in  Error. 

This  contract  was  assignable  under  3rd  sec.  Kev.  Stat.  1845, 
and  was  assigned  before  due.  Kev.  Stat.  1845,  p.  384,  sees.  3 
and  4. 

It  was  assignable  by  the  express  terms  of  the  contract, 
being  payable  to  Simpson  or  order. 

If  not  assignable  under  the  statute,  James  S.  Simpson  had 
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no  interest  in  the  contract  which  could  be  reached  by  the  garni- 
shee. Rev.  Stat.  1815,  p.  66,  sec.  15;  14  111.  132;  Story  on 
Cont.  Z16i,  376&,  376/^;  Parsons  on  Cont.  195,  196;  Addison 
on  Cont.  782. 

T.  Dent,  for  Defendant  in  Error. 

The  plaintiff  in  error  was  rightly  held  as  garnishee,  he  being 
indebted  to  Simpson,  one  of  the  judgment  debtors  of  Waugh, 
the  defendant  in  error. 

The  alleged  assignment  of  the  lease  upon  which  he  was 
so  indebted,  was  not  shown  to  be  bona  fide.  But  this  was 
necessary  to  support  it.  Bom  v.  Staaden,  24  111.  320,  322. 
Therefore,  no  effect  should  be  given  to  it  as  an  equitable 
assignment. 

Nor  was  it  shown  to  have  been  complete.  There  was  a 
direction  by  Simpson  that  the  lease,  with  other  papers,  should 
"go  to  Turner,"  the  alleged  assignee,  they  being  left  with 
Shaw,  the  witness ;  but  no  delivery  of  them  was  shown.  An 
acceptance  by  the  assignee  was  necessary.  Drake  on  Attach- 
ment, sec.  526. 

A  mere  direction  from  the  supposed  assignor  to  deliver  or 
pay  property  to  the  supposed  assignee,  without  his  knowledge 
and  assent,  will  not  be  considered  as  constituting  an  assign- 
ment, as  against  an  attaching  creditor  of  the  assignor.  Ibid. 
sec.  525;  sec.  513  of  earlier  ed. 

The  lease  was  not  negotiable.  No  definite  sum  was  fixed 
by  it.  It  contained  mutual  covenants.  Beezeley  v.  Jones,  1 
Scam.  34;  Chapman  v.  McGrew,  20  111.  101;  Dixon  v.  Buell, 
21  111.  203. 

Mere  words  of  negotiability  could  not  make  it  assignable. 

Walker,  J.  The  garnishee  answered,  that  on  the  13th 
clay  of  April,  1861,  he  leased  of  Simpson,  one  of  the  judg- 
ment debtors,  a  piece  of  land,  to  raise  thereon  a  single  crop. 
The  quantity  was  not  then  known,  but  it  was  agreed,  by  the 
terms  of  the  lease,  by  plaintiff  in  error  and  A.  H.  Turner, 
as  rent  of  the  land,  plaintiff  in  error  was  to  pay  four  dollars 
per  acre.     On  the  day  the  lease  was  executed,  it  was  assigned 
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by  indorsement  to  Turner.  That  Simpson  then  said  he  would 
leave  the  lease  with  Turner,  and  directed  plaintiff  in  error  to 
pay  the  rent  to  him.  On  measurement,  the  land  was  found  to 
contain  nineteen  acres  and  three  quarters.  He  also  stated, 
that  he  did  not  understand  at  the  time  that  the  lease  was 
assigned,  although  it  might  have  been  and  he  had  been  in- 
formed that  it  was,  but  he  had  no  recollection  of  the  fact,  or 
of  having  been  notified  thereof,  until  after  the  service  of  the 
garnishee  process,  and  there  was  n©  indorsement  on  the  copy 
held  by  him.  This  lease  was  read  in  evidence,  on  the  trial 
below. 

It  appeared  from  the  evidence  that  the  lease  was  executed 
at  the  time  it  bore  date,  and  was  on  the  same  day  assigned  to 
Turner.  That  the  assignment  was  written  on  the  lease,  when 
it  was  executed.  That  Simpson  left  for  Pike's  Peak  the  same 
day.  The  witness  knew  nothing  of  the  consideration  of  the 
assignment,  except  as  he  learned  it  from  Simpson.  He 
learned  from  him  that  Turner  had  furnished  him  with  money 
for  the  expedition,  and  that  he  wanted  the  lease,  and  other 
papers  which  he  left  with  witness,  to  go  to  Turner,  but  he  saw 
no  money  paid.  Upon  these  facts,  the  court  below  found  that 
plaintiff  in  error  was  indebted  to^  Simpson  in  the  sum  of 
).66y   for  which    judgment   was-  rendered  against   him   as 


garnishee. 

Was  this  such  an  assignment  as  vested  in  Turner  an 
interest,  that  would  defeat  a  recovery,  by  the  creditors  of 
Simpson,  against  the  garnishee?-  The  lease  was  not  nego- 
tiable, and  the  assignment  did  not  pass  the  legal  title.  But 
in  equity,  all  contracts  and  agreements  may  be  assigned  for  a 
valuable  consideration,  and  will  be  protected  in  that  forum. 
It  abundantly  appears,  that  this-  assignment  was  duly  made, 
and  for  a  valuable  consideration.  Under  this  indorsement, 
Turner  might  have  instituted  suit,  in  the  name  of  Simpson, 
for  his  use,  recovered  a  judgment,  and  controlled  its  collec- 
tion, independent  of  any  action  on  the  part  of  the  lessor. 
After  notice  of  the  assignment  to-  the  lessee,  his  payment  to 
the  lessor  would  not  have  protected  him  against  a  recovery  by 
the  assignee.     From  these  considerations  it  is  manifest,  that 
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the  beneficial  interest  in  the  rent  was  vested  in  Turner  by  the 
assignment. 

Does  such  an  interest  constitute  a  defense  to  this  proceeding? 
Equitable  interests  in  choses  in  action,  in  modern  times,  have 
received  a  large  protection  by  courts  of  law.  In  this  respect, 
the  rigid  rules  of  the  ancient  common  law,  have  been  greatly 
relaxed.  In  this  court  it  has  been  held,  that  courts  of  law  will 
notice  and  protect  the  interest  of  equitable  holders  of  choses 
in  action,  and  especially  so  in  this  proceeding.  In  the  case  of 
Ilodson  v.  IlcComiel,  12  111.  170,  it  was  held  that  where  a 
judgment  is  recovered,  in  the  name  of  one  person  for  the  use 
of  another,  although  the  record  fails  to  disclose  that  it  was  for 
his  use,  it  was  not  subject  to  be  garnisheed,  for  the  payment 
of  the  debt  of  the  nominal  plaintiff.  That  decision  is  decisive 
of  this  case.  In  that  case  it  was  permitted  to  be  shown,  that 
a  different  person  than  the  plaintiff  on  the  record,  was  the 
equitable  owner  of  the  judgment,  and  his  interest  was  protected. 
In  this  case,  the  assignment  shows  in  whom  is  vested  the 
equitable  interest  in  the  rent  moneys,  and  it  must  be  protected 
by  the  court. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


William  E.  Kobinson,  and  Columbus  Dunham,  for 
the  use  of  Jonathan  K.  Cooper,  Plaintiffs  in  Error. 
v.  John  Magarity,  Defendant  in  Error 

ERROR   TO    WOODFORD. 

There  is  no  presumption  of  law  or  fact,  that  a  firm  name  includes  more 
than  one  person;  and  if  it  is  desired  that  the  names  of  plaintiffs  should  be 
shown,  the  fact  of  partnership  must  be  put  in  issue  by  a  verified  plea. 

A  writ  of  error  must  be  sued  out  in  the  same  names  in  which  the  proceedings 
below  were  conducted,  and  not  in  any  other. 

If  a  party,  instead  of  moving  to  dismiss,  joins  in  error,  it  may  be  considered 
a  recognition  by  the  defendant  in  error,  that  the  parties  were  the  parties 
below. 

Conversations  preceding  a  contract  reduced  to  writing,  cannot  in  general  be 
heard  to  vary  or  destroy  the  writing. 
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A  jury  should  not  discredit    an  unimpeached  witness,  whose  testimony  is 
corroborated,  and  who  is  in  no  respect  assailed. 

Tins  suit  was  commenced  before  a  justice  of  the  peace,  by 
the  plaintiffs  in  error,  who  sued  by  the  name  of  Robinson, 
Dunham  &  Co.,  for  the  use  of  Jonathan  K.  Cooper.  A  judg- 
ment was  rendered  against  them,  and  they  took  an  appeal  to 
the  Circuit  Court  of  Woodford  county.  In  this  court  there 
was  a  trial  by  jury,  and  a  like  result.  This  writ  of  error  is 
sued  out  in  the  names  of  "William  E.  Robinson  and  Columbus 
Dunham. 

On  the  trial  in  the  Circuit  Court,  the  plaintiffs  there  intro- 
duced in  evidence  a  promissory  note,  signed  by  the  defendant, 
payable  to  the  order  of  Robinson,  Dunham  &  Co.,  for  sixty 
dollars. 

The  note  was  given  as  the  price  of  a  "  star  mill."  The 
defendant  insisted  that,  at  the  time  of  the  sale,  the  machine 
was  warranted  to  grind  in  a  particular  manner,  etc.,  and  that, 
if  this  warranty  failed,  the  machine  and  the  note  were  to  be 
restored  to  the  makers  of  each.  Seery,  who  sold  the  mill  to 
Magarity,  swore  that  the  latter  refused  to  purchase  until  he 
had  tried  the  mill,  and  that  there  was  not  any  warranty.  His 
testimony  was  corroborated,  in  several  particulars,  by  other 
witnesses,  one  of  whom  said  Magarity  told  him  he  would  not 
take  the  warranty  of  any  agent,  but  would  rely  upon  his  own 
judgment.  There  was  testimony  to  the  effect  that  the  mill 
did  not  work  well,  and  that  Magarity  became  dissatisfied  with 
it;  and  that  before  the  bargain  was  made,  Seery  had  offered 
to  warrant  the  mill.  There  were  not  any  witnesses  present 
when  the  bargain  was  made. 

On  the  return  of  the  writ  of  error,  the  defendant  joined  in 
the  errors  assigned. 

H.  B.  Hopkins,  for  Plaintiffs  in  Error. 

The  representations  and  warranties  shown  by  the  evidence 
were  not  made  with  reference  to  the  contract  in  which  the  note 
was  given,  but  another  and  prior  contract  proposed  but  never 
entered  into  by  the  parties. 
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The  said  machine  was  purchased  by  defendant,  and  said  note 
given,  without  any  warranty  or  representation,  and  with  express 
repudiation  of  all  proposals  to  warrant. 

The  court  erred  in  permitting  evidence  of  agreement  at  the 
making  of  said  note,  that  defendant  need  not  pay  the  same. 
Allen  et  al.  v.  Furhrusli,  4  Gray,  504;  Hunt  v.  Adams,  7 
Mass.  518;  Base  v.  Learned,  14  Mass.  154;  Spring  v.  Lovett, 

11  Pick.  417;  St.  Louis  I)erpetual  Ins.  Co.  v.  Homer,  9  Met. 
39;  Adams  v.  Wilson,  12  Met.  138;   Undervwod  v.  Simonds, 

12  Met.  275;    Wakefield  v.  Stedman,  12  Pick.  562;  Ourtiss  v. 
Wakefield,  15  Pick.  437;  Chitty  Con.  (8th  Am.  ed.)  99,  100; 

Hanchett  v.  Birge,  12  Met.  545. 

When  the  verdict  is  manifestly  against  evidence,  or  without 
evidence,  or  appears  at  first  blush  erroneous,  or  results  from 
misdirection  of  the  court,  a  new  trial  will  be  granted.  Lotvry 
v.  Orr  et  al.,  1  Gilm.  70;  Scott  v.  Blumb,  2  Gilm.  595;  Daw- 
son v.  RoUns,  3  Gilm.  72;  Gordon  v.  Crooks,  11  111.  142; 
Sehaub  v.  Ginwick,  13  111.  697. 

A.  E.  Stevenson,  and  T.  M.  Shaw,  for  Defendant  in  Error. 

The  plaintiffs  in  error  are  not  the  proper  parties  to  this  writ. 
It  cannot  be  brought  by  them.  They  are  not  parties  to  the 
record,  nor  their  representative. 

The  judgment  will  not  be  reversed;  for,  if  reversed  and  re- 
manded, no  judgment  could  be  entered  in  the  Circuit  Court  in 
favor  of  the  plaintiffs  there,  Robinson,  Dunham  &  Co. 

The  plaintiffs  did  not  make  out  a  prima  facie  case  in  the 
court  below,  by  putting  in  evidence  the  note  to  Robinson,  Dun- 
ham &  Co.,  it  being  nowhere  alleged  in  the  pleading  or  process, 
nor  does  it  appear  in  proof  that  Robinson  &  Dunham  composed 
the  firm  of  Robinson,  Dunham  &  Co. 

If  the  vendor  knowingly  misrepresented  the  quality  of  the 
goods  sold,  and,  by  such  fraudulent  misrepresentations,  induced 
the  vendee  to  purchase  goods  which  are  worthless,  it  avoids  the 
contract.  Ludlow  v.  Gill,  1  Chit.  63;  Duncan  v.  McCul- 
louqh,  4  S.  &  R.  483;  5  Greenleaf,  127. 

The  fraud  of  an  acrent  avoids  the  contract.     Willis  v.  Bald- 
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win,  2  Dougl.  450;  Doggett  v.  Emerson,  3  Story  C.  C.  700;  8 
Howard  U.  S.  134. 

No  particular  form  of  words  is  necessary  to  constitute  a 
warranty.  Osgood  v.  Lewis,  2  Har.  &  Gill.  495 ;  Morrille  v. 
Wallace,  9  E".  IJamp.  Ill;  Roberts  v.  Morgan,  2  Cow.  438; 
Breemanv.  Buck,  3  Yerm.  53;  5  Gilm.  36;  30  Maine,  170; 
Ilanshaw  v.  Bobbins,  9  Mete.  83,  88;  Whitney  v.  Sutton,  11 
Wend.  141. 

When  there  is  evidence  to  support  the  verdict;  when  there 
is  a  conflict  of  testimony;  or  if  justice  has  been  done,  the  court 
will  not  disturb  the  verdict.  20  111.  95,  175,  170,  343,  409;  19 
111.  59,  158,  166,  449;  1  Greenl.  on  Ev.  461  et  seq. 

Bkeese,  J.  The  first  three  points  made  by  the  defendant  in 
error  are  not  substantial.  There  is  no  presumption  of  law  or 
fact,  that  any  firm  name  includes  any  number  of  persons  more 
than  one,  and  plaintiffs  suing  in  a  firm  name,  are  not  required 
to  show  who  compose  the  firm,  unless  it  is  put  in  issue  by  a 
proper  denial,  verified  by  affidavit.  A  suit  is  brought  by  John 
Smith  &  Co.,  plaintiffs,  and  the  defendant  goes  to  trial  upon 
the  merits  without  calling  for  proof  of  the  company,  he  cannot 
afterwards  object,  that  the  parties  are  not  well  described.  Ch. 
40,  sec.  7,  Scates'  Comp.  256.  The  writ  of  error,  however, 
which  is  a  new  suit,  is  in  the  name  of  William  E.  Robinson 
and  Columbus  Dunham,  and  there  is  nothing  appearing  in  the 
record  to  show  that  they  were  the  parties  below  suing  as  Rob- 
inson, Dunham  &  Co.  The  writ  does  not  appear  to  be  in  that 
case.  It  is  said  by  plaintiffs  in  error,  that  they  could  not  sue 
out  a  writ  of  error  in  the  firm  name,  and  were  bound  to  use  the 
proper  names.  We  understand  a  writ  of  error  is  to  be  sued  out 
in  the  same  names  in  which  the  proceedings  below  were  con- 
ducted, and  in  no  other. 

But  it  is  contended  by  the  plaintiffs  in  error,  the  defendant 
has  admitted  them  to  be  the  parties  plaintiff  below,  by  join- 
ing in  error.  This,  we  are  disposed  to  think,  would  be  a 
recognition  by  the  defendant,  that  they  were  the  parties  be- 
low, else  the  defendant  would  have  moved  to  dismiss  the 
writ  of  error.     Tie  has  not  done  so,  but  went  to  issue  upon 
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the  errors  assigned.  Where  a  defendant  comes  in  volun- 
tarily, or  pleads  by  the  name  alleged  by  the  plaintiff,  he  is 
estopped  to  allege  anything  against  it.  And  the  same  is  the 
rule  if  he  does  not  deny  the  names  in  which  a  plaintiff  sues. 
They  are  both  equally  in  abatement.  Jac.  Law  Diet,  title, 
"Abatement." 

As  to  the  merits  *of  the  case,  it  is  a  familiar  principle,  that 
conversations  preceding  and  leading  to  the  consummation  of 
a  contract,  which  is  reduced  to  writing,  cannot,  in  general,  be 
given  in  evidence  to  vary  or  destroy  the  effect  of  the  writing. 

It  appears  quite  clear,  from  the  testimony  of  Wood,  that 
his  conversation  with  Seery,  in  the  barn  yard,  must  have 
occurred  before  the  note  was  given.  He  says  himself,  he  was 
not  present  when  the  trade  was  made.  He  went  away,  and 
was  gone  an  hour  or  two,  and  when  he  came  back,  the  mill  was 
set  up  and  they  had  been  trying  it.  After  he  came  back  in  the 
morning  of  the  trade,  he  saw  the  mill  had  been  running — there 
was  meal  in  it.  This  corroborates  the  testimony  of  Seery,  who 
says  defendant  did  not  make  the  note  until  lie  had  tried  the 
mill.  They  tried  it  in  the  morning,  ground  one  box  full  of 
corn,  and  defendant  said  he  was  satisfied  with  the  mill.  They 
then  ground  some  wheat,  and  defendant  was  satisfied  with  that, 
and  then  gave  his  note.  The  conversation  spoken  of  by  Wood, 
was  of  a  contract  which  the  parties  had  been  talking  about,  and 
which  involved  a  return  of  the  mill  if  it  did  not  suit.  JSTow, 
since  defendant  has  not  returned  the  mill,  the  inference  is 
strong,  that  it  was  not  the  contract  which  ended  in  giving  the 
note.  The  presumption  is,  that  defendant  is  a  man  who  pays 
but  little  regard  to  the  representations  of  agents  employed  to 
sell  machines  which  so  often  prove  to  be  humbugs,  and  that  he 
preferred  his  own  judgment  after  a  full  trial,  on  which  to  rely. 
It  was  when  Wood  was  away,  as  he  himself  states,  the  machine 
was  set  up,  the  performance  of  which  so  well  satisfied  the 
defendant  that  he  executed  his  note  for  the  price,  and  he  is  now 
in  the  full  possession  and  enjoyment  of  the  mill.  He  would, 
doubtless,  have  been  better  pleased  if  the  plaintiff  would  have 
consented  to  take  half  the  agreed  price  for  it.     It  is  not  con- 
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sistent  with  justice  or  fair  dealing,  that  the  defendant  should 
have  the  machine,  and  the  price  of  it  also. 

The  witness  Seeiy  told  a  very  plain  and  reasonable  tale,  and 
was  corroborated  by  Wood,  and  why  the  jury  should  have  paid 
no  attention  to  his  testimony,  the  record  does  not  disclose. 
We  know  of  no  right  a  jury  has  to  discredit  a  witness  who  is 
not  impeached — whose  statements  bear  the  mark  of  great  prob- 
ability— were  made  with  an  heir  of  great  candor,  and  who  was 
corroborated  by  another  witness,  and  in  no  way  assailed.  We 
do  not  recognize  any  such  right.  We  think  justice  has  not 
been  done  in  this  case,  and  in  order  that  there  may  be  a  new 
trial,  the  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Simeon  Mayo,  Plaintiff  in  Error,  v.  Henry  Moore, 
Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

The  holder  of  a  note  assigned  before  maturity  as  a  collateral  to  secure  the 
payment  of  a  pre-existing1  debt,  may  recover  from  the  maker,  the  amount 
of  money  advanced,  although  the  maker  may  have  paid  the  note  to  the 
payee. 

Moore  sued  Mayo  in  assumpsit,  upon  an  assigned  note, 
made  payable  to  one  Stevens.  It  appeared  that  Moore  loaned 
Stevens  money,  for  the  re-payment  of  which  Stevens  indorsed 
this  note.  Stevens  by  misrepresentation  induced  Mayo  to  pay 
him  the  amount  of  the  note.  The  note  was  assigned  to  Moore 
before  it  became  due. 

The  court  below  gave  judgment  for  the  amount  due  from 
Stevens  to  Moore,  and  Mayo  appealed. 

S.  Smith,  and  A.  D.  Rich,  for  Appellant. 

Hill  &  J^obton,  for  Appellee. 

Oaton,  C.  J.     It  may  be  admitted  for  the  present,  that  the 
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plaintiff  took  this  note  as  collateral  security  for  a  pre-existing 
debt  only,  and  that  the  assignee,  therefore,  was  not  a  bona  fide 
holder,  but  took  it  subject  to  all  the  equities  or  defenses  which 
the  makers  had  against  it,  and  still  the  defendant's  case  is  not 
advanced,  until  he  shows  that  he  had  such  equities  or  defense 
against  the  note.  And  yet  this  is  not  pretended.  The  only 
defense  is,  that  he  paid  the  note  to  the  payee  after  the  assign- 
ment and  after  the  maturity  of  the  note.  Here,  the  legal  title 
to  the  note  had  been  transferred  to  the  pledger  before  matu- 
rity of  the  note,  and  while  he  thus  held  the  note,  the  maker 
paid  it  to  the  payee  without  its  production,  and  without  any 
evidence  that  he  still  held  it.  He  then  paid  it  in  his  own 
wrong.  If  the  plaintiff  took  the  note  subject  to  all  defenses 
existing  at  the  time  of  the  transfer,  that  was  all  the  infirmity 
with  which  his  title  could  be  charged.  The  defendant  could 
do  no  act  after  that  to  prejudice  his  rights.  The  court  very 
properly  charged  the  jury  that  if  the  defendant  had  paid  the 
payee  of  the  note  the  amount  due  upon  it,  then  the  plaintiff 
could  recover  in  this  action  only  the  amount  due  him  from  the 
payee,  and  for  the  security  of  which  the  note  was  pledged. 
This  was  all  the  p>laintiff  had  a  right  to  ask,  and  to  this  he  was 
entitled. 

The  judgment  must  be  affirmed:  Judgment  affirmed. 


The   Peoria   Insurance  Company,  Appellant,  v. 
Charles  Warner,  Appellee. 

APPEAL  from  the  SUPERIOR  COURT  OF   CHICAGO. 

Process  may  be  served  upon  an  agent  of  a  corporation  in  any  county,  pro- 
vided the  president  of  the  company  does  not  reside  in  the  county  where  the 
process  is  issued. 

A  court  has  jurisdiction  over  a  corporation  of  this  State,  by  service  upon  an 
agent,  although  its  principal  place  of  business  may  be  in  a  different  county 
from  that  where  the  agent  was  served. 

This  was  an  action  of  debt,  brought  by  the  appellee  against 
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the  appellant,  upon  a  judgment  record  of  a  judgment  recov- 
ered by  Warner  against  the  appellant,  in  the  County  Court  of 
Milwaukee,  in  the  State  of  Wisconsin. 

A  summons  was  issued  from  the  Superior  Court  of  Chicago, 
directed  to  the  sheriff  of  Cook  county,  in  favor  of  Charles  War- 
ner, the  appellee,  against  the  appellant,  the  Peoria  Marine  and 
Fire  Insurance  Company,  dated  February  13,  1861,  returnable 
to  March  term,  1861. 

The  sheriff's  return  on  the  summons  was  as  follows: 
"  Executed  the  within  summons,  by  leaving  a  true  copy  of 
the  same  with  J.  Augustus  Wright,  an  agent  of  said  company, 
this  13th  day  of  February,  A.  D.  1861,  the  president  of  said 
company  not  residing  in  my  county. 

A.  C.  HESSING,  Sheriff. 
By  Wm.  P.  Gray,  Deputy ." 

Declaration  filed  is  in  the  ordinary  form  of  a  declaration  on 
a  judgment  record,  showing  a  judgment  recovered  by  Warner 
against  the  Peoria  Marine  and  Fire  Insurance  Company,  in  the 
County  Court  of  Milwaukee,  State  of  Wisconsin. 

To  this  declaration  the  Peoria  Marine  and  Fire  Insurance 
Company  pleaded: 

That  this  court  ought  not  to  have  or  take  further  cognizance 
of  the  action  aforesaid,  because  it  says  that  the  said  supposed 
causes  of  action,  and  each  and  every  one  of  them,  ( if  any  such 
have  accrued  to  the  said  plaintiff,)  accrued  out  of  the  jurisdic- 
tion of  this  court,  that  is  to  say,  at  Milwaukee,  in  the  county 
of  Milwaukee,  in  the  State  of  Wisconsin,  and  not  within  the 
county  of  Cook,  or  elsewhere  within  the  jurisdiction  of  this 
honorable  court;  and  defendant  further  avers,  that  the  said 
plaintiff  resides  at  the  city  of  Milwaukee,  county  of  Milwau- 
kee, and  the  State  of  Wisconsin,  and  did  at  the  time  of  the  com- 
mencement of  this  suit,  and  not  within  the  county  of  Cook 
aforesaid,  and  that  this  defendant  is  a  corporation,  duly  estab- 
lished by  law  at  and  within  the  city  of  Peoria,  and  the  county 
of  Peoria,  and  State  of  Illinois,  and  there  has  its  office,  and 
principal  place  of  business;  and  that  its  president  and  chief 
officers  reside  in  said  city  and  county  of  Peoria,  and  not 
within  the  county  of  Cook  aforesaid,  and  was  by  law  estab- 
lished, and  had  its  principal  place  of  business  there  at  the  time 
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of  the  commencement  of  this  suit;  and  that  process  in  this 
suit  was  served  on  one  J.  Augustus  Wright,  at  and  within  the 
county  of  Cook  aforesaid,  he  being  then  and  there  an  agent  of 
this  defendant;  and  this  the  said  defendant  is  ready  to  verity. 
Wherefore  he  prays  judgment  whether  this  court  can  or  will 
take  further  cognizance  of  the  action  aforesaid. 

To  this  plea,  the  plaintiff  Warner  Hied  the  following  repli- 
cation : 

And  the  said  plaintiff,  as  to  the  plea  of  the  said  defendant, 
says,  notwithstanding  anything  by  the  said  defendant  above 
alleged,  that  the  court  ought  not  to  be  precluded  from  having 
further  cognizance  of  the  action  aforesaid,  because  he  says, 
that  he  denies  that  the  said  corporation,  the  Peoria  Marine  and 
Fire  Insurance  Company,  defendant  in  this  suit,  is  established 
by  law  at  the  city  of  Peoria,  in  the  county  of  Peoria,  and  State 
of  Illinois,  and  avers  that  said  defendant  has  an  office,  where 
it  transacts  a  large  amount  of  business,  in  said  Cook  county. 
That  one  or  more  of  the  directors  of  said  company  reside 
in  said  last  mentioned  county,  and  that  said  J.  Augustus 
Wright,  agent  of  said  company,  resides  and  keeps  an  office  in 
said  county  of  Cook.  And  this  the  said  plaintiff  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  that  the  court  here 
may  take  cognizance  of  the  .action  aforesaid,  and  that  the  said 
defendant  may  answer  over,  etc. 

To  this  replication  the  defendant  demurred. 

The  court  overruled  the  demurrer,  and  required  the  defend- 
ant to  rejoin  in  ten  days. 

Defendant  abided  by  its  demurrer,  and  the  plaintiff  had 
judgment  for  amount  due  upon  the  judgment  sued  on,  interest 
and  costs,  $1,088.49. 

The  errors  assigned,  are — 

That  the  court  erred  in  overruling  defendant's  ( appellant's  ) 
demurrer  to  plaintiff 's  (  Warner's  )  replication  to  defendant's 
plea  to  the  jurisdiction. 

That  the  court  erred  in  retaining  jurisdiction  of  said  cause, 
and  rendering  judgment  for  the  plaintiff. 

That  the  court  erred  in  not  dismissing  said  cause,  for  want 
of  jurisdiction. 
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Scammon,  McCagg  &  Fuller,  for  Appellants. 
Bass  &  Mitlvey,  for  Appellee. 

Breese,  J.  The  single  question  presented  by  this  record 
arises  out  of  the  following  facts: 

The  plaintiffs  in  error  are  a  corporation  established  by  the 
laws  of  this  State,  at  Peoria,  in  the  county  of  Peoria,  to  trans- 
act the  business  of  marine  and  fire  insurance.  Its  principal 
officers  reside  at  Peoria,  where  it  has  its  principal  place  of 
business;  and  it  has  also  an  office  in  the  city  of  Chicago,  in 
Cook  county,  and  an  agent  residing  there  to  attend  to  its 
business. 

The  action  was  brought  in  the  Superior  Court  of  Chicago, 
by  the  defendant,  who  is  a  resident  of  Milwaukee,  in  the  State 
of  Wisconsin,  on  the  record  of  a  judgment  which  he  had 
recovered  against  the  plaintiffs  in  the  County  Court  of  Mil- 
waukee. 

To  the  action  of  the  Superior  Court,  the  plaintiffs  pleaded  to 
the  jurisdiction  of  the  court,  setting  out  in  the  plea  the  above 
facts,. and  averred  that  process  in  the  case  was  served  on  one 
Wright,  then  agent  in  Cook  county. 

The  defendant  in  error  replied  to  this  plea,  denying  that  the 
plaintiffs  were  established  by  law  at  Peoria,  and  avers  that 
they  have  an  office  where  it  transacts  a  large  amount  of  busi- 
ness, in  Cook  county — that  one  or  more  of  the  directors  of 
the  company  reside  in  Cook  county,  and  that  Wright,  the 
agent  of  the  company,  resides  and  keeps  an  office  in  the  said 
county  of-  Cook. 

To  this  replication  the  plaintiffs  in  error  demurred,  and  it 
was  adjudged  against  them,  and  the  defendant  here  had  judg- 
ment for  the  amount  due  upon  the  judgment  record,  interest 
and  costs. 

The  error  assigned,  is  this  judgment  on  the  demurrer,  and 
the  only  question  is,  had  the  Superior  Court  of  Chicago  juris- 
diction of  the  case? 

The  plaintiffs  in  error  insist  that  it  had  not,  for  the  reasons 
that   neither  the  plaintiffs  nor  the  defendant  resided  there — 
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that  the  cause  of  action  did  not  accrue  there,  nor  was  the  debt 
made  payable  there. 

The  action  of  debt  is  a  transitory  action,  and  can  be  brought 
in  the  court  of  any  county  in  which  the  defendant  may  be 
found.  This  is  the  rule  where  natural  persons  are  parties.  Is 
there  a  different  rule  when  corporations  are  defendants?  There 
would  be,  certainly,  were  it  not  for  our  statute.  A  great 
grievance  had  existed  in  the  State,  growing  out  of  the  fact, 
that  the  principal  officers  of  corporations  doing  business  in 
this  State  could  not  be  found  to  be  served  with  process,  it  being 
quite  convenient  to  make  their  domicil  in  some  distant  land. 
To  remedy  this,  the  act  of  1853  was  passed,  which  provides, 
u  That  in  all  cases  where  suit  has  been  or  may  hereafter  be 
brought  against  any  incorporated  company,  process  shall  be 
served  on  the  president  of  such  company,  if  he  reside  in  the 
county  in  which  suit  is  brought,  and  if  such  president  be 
absent  from  the  county,  or  does  not  reside  in  the  county,  then 
the  summons  shall  be  served  by  the  proper  officer,  by  leaving  a 
copy  thereof  with  any  clerk,  cashier,  secretary,  engineer,  con- 
ductor, or  any  agent  of  such  company,  found  in  the  county." 
(Seates'  Comp.  243.) 

This  act  being  remedial  in  its  character,  ought  to  receive 
the  most  liberal  interpretation.  No  injury  can  result  from 
it  to  a  corporation  thus  summoned,  for  the  reason  that  the 
agent  will  not  fail  to  give  the  necessary  notice  to  his  principal, 
so  that  he  may  prepare  his  defense,  if  he  have  one.  Such  an 
interpretation  we  endeavored  to  give  this  law,  in  the  case  of 
the  Mineral  'Point  R.  R.  Co.  v.  Keep,  22  111.  9;  and  also  in 
the  case  of  the  Rock  Island  R.  R.  Co.  v.  Fell,  22  111.  333. 
There  is  no  limitation  in  the  act,  restricting  it  to  the  principal 
place  of  business  of  the  company,  but  it  is  sufficiently  compre- 
hensive to  embrace  any  agent,  where  he  may  be  found,  in  any 
county,  provided  the  president  of  the  company  does  not  reside 
in  the  county  where  the  process  is  issued.  The  return  to  this 
summons  shows  the  president  did  not  reside  in  the  county  of 
Cook. 

We  see  no  hardship  likely  to  follow  this  application  of  the 
act  of  1853,  but,  on  the  contrary,  great  facilities  will  be 
Yol.  XXVIII.  —  28 
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afforded  by  it  to  the  creditors  of  delinquent  corporations.     The 
judgment  is  affirmed. 


Judgment  affirmed. 


John  S.  Oxford,  Appellant,  v.  David  Peter, 
Appellee. 

APPEAL   FROM    IROQUOIS. 

Where  a  servant  is  directed  to  drive  cattle  out  of  a  certain  field,  and  he 
drives  them  elsewhere  than  out  of  the  field,  and  one  of  them  dies,  the  mas- 
ter is  not  liable. 

Where  a  master  gives  general  directions  to  his  servant,  trusting  to  the  dis- 
cretion of  the  latter,  he  may  become  liable  for  his  action,  but  when  the  di- 
rections are  specific,  and  the  servant  transcends  the  directions,  the  master 
does  not  become  liable. 

Tins  action  was  commenced  before  a  justice  of  the  peace, 
and  taken  by  appeal  to  the  Circuit  Court  of  Iroquois  county. 
A  trial  was  had  in  that  court,  and  a  verdict  was  found  in  favor 
of  appellee  for  twenty  dollars,  from  which  an  appeal  was  taken 
to  this  court. 

The  appellant  directed  a  boy  about  thirteen  years  old  then 
living  with  him,  to  go  through  his  field,  and  if  he  saw  any 
cattle  in  it,  to  drive  them  out.  He  found  a  steer  in  the  field, 
and  drove  him  out,  but  there  were  other  cattle  near  by  the 
field  in  a  lane,  which  the  boy  chased  for  a  short  distance,  and 
one  of  them  died.  This  action  was  brought  in  the  court  be- 
low to  recover  the  price  of  the  animal  which  died. 

Wood  &  Long,  for  Appellant. 

J.  Fletcher,  and  C.  Kinney,  for  Appellee. 

Walker,  J.  The  evidence  shows,  that  appellant  directed 
Niece  to  go  through  and  drive  but  any  cattle  which  he  might 
find  in  the  field.  One  animal  was  found  in  the  field,  which 
he  drove  out,  and  then  pursued  the  cattle  in  the  lane  for  some 
distance,  and  that  in  doing  so,  the  cow  in  controversy  fell, 
and  was  thereby  killed.     It  is  urged,   that   as    the  direction 
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given  was  only  to  drive  out  the  cattle,  that  by  pursuing  them 
on  the  outside  of  the  field,  Niece  exceeded  his  authority,  and  that 
appellant  is  not  liable  for  the  damage  occasioned  by  the  animal's 
death.  That  the  direction  to  turn  the  cattle  out  of  the  field, 
cannot  be  held  to  confer  authority  to  pursue  them  outside  of, 
or  beyond  the  inclosure.  And  that  when  the  duty  of  driving 
out  the  cattle  was  performed,  all  that  was  subsequently  done 
by  the  servant  was  unauthorized,  and  for  which  appellant  is  not 
responsible. 

The  rule  was  announced  in  the  case  of  Johnson  v.  Barber, 
5  Gilm.  425,  that  the  master  is  liable  for  the  acts  of  his  ser- 
vant within  the  scope  of  his  business,  or  for  acts  performed 
under  the  directions  of  the  master,  but  is  not  for  the  willful  or 
malicious  acts  of  the  servant,  unless  it  is  in  furtherance  of  the 
business  of  the  master.  The  same  rule  was  again  announced 
in  the  case  of  Fuller  v.  Voght,  13  111.  277,  and  these  only 
recognize  and  follow  the  well  established  principles  of  the 
common  law,  almost  if  not  uniformly  applied  by  all  courts  of 
this  country,  as  well  as  England. 

When  the  directions  of  the  master  are  general  as  to  the  busi- 
ness in  which  the  servant  is  employed,  he  confides  in  his  dis- 
cretion, but  when  the  directions  are  specific,  it  is  otherwise. 
In  the  former  case,  the  master  becomes  liable  for  all  the  acts 
of  the  servant,  performed  in  the  discharge  of  the  duty  re- 
quired. But  in  the  latter  case,  if  the  servant  exceeds  the 
specific  directions,  the  act  performed  beyond  the  authority 
becomes  his  own,  for  which  the  master  is  not  liable.  The  act 
then  becomes  willful  on  the  part  of  the  servant,  and  is  not  in 
furtherance  of  the  business  of  the  master. 

In  this  case,  the  direction  was  only  to  drive  out  any  cattle 
which  might  be  found  in  the  field.  The  pursuit  of  the  cattle 
not  in  the  field  was  beyond  the  directions  of  appellant,  and 
for  which  he  is  not  responsible.  When  the  boy  had  driven  out 
the  cow  found  in  the  field,  he  had  performed  his  duty  and  com- 
plied with  appellant's  directions.  No  injury  resulted  from  this 
act,  which  was  lawful,  and  related  to  a  different  animal  from 
the  one  killed.  There  is  no  evidence  that  tended  to  show  that 
the  act  was  done  by  the  order  of  appellant,  but  it  is  manifest 
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that  it  was  outside  of,  and  beyond  his  specific  directions.  The 
verdict  was  therefore  unsupported  by  the  evidence,  and 
the  court  below  erred  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  P.  Elston  et  al,  Plaintiffs  in  Error,  v.  Egbert 
Dewes,  Defendant  in  Error. 

ERROR   TO    COOK. 

Where  too  large  a  judgment  by  default  has  been  rendered  against  a  party 
(within  the  ad  damnum),  he  should  apply  by  motion  to  the  court  rendering 
tho  judgment  to  correct  it.  After  a  considerable  delay  the  Supreme  Court 
will  not  interfere. 

Prior  to  the  act  of  the  General  Assembly  of  1861,  days  of  grace  could  not  be 
claimed  by  the  maker  of  a  note. 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of  Cook 
county,  brought  by  the  defendant  in  error,  Dewes,  against  Dan- 
iel T.  Elston,  Orin  J".  Rose,  William  H.  Davis  and  Otho  Klemm, 
as  copartners,  under  the  firm  name  of  "  D.  Elston  &  Co."  The 
precipe  and  declaration  were  filed,  and  the  summons  issued  on 
the  16th  day  of  June,  A.  D.  1858. 

The  declaration  contained  only  one  count,  which  was  upon  a 
promissory  note,  dated  May  14,  1857,  for  the  sum  of  $10,000, 
payable  thirteen  months  after  date,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum  from  the  14th  day  of  July,  A.  D. 
1857. 

On  the  30th  day  of  June,  1858,  judgment  by  default,  against 
Elston  and  Rose,  impleaded  with  the  other  two  defendants  below, 
was  entered,  and  the  damages  assessed  by  the  court,  and  final 
judgment' rendered  in  favor  of  the  plaintiff  below  for  $10,975 
damages,  besides  the  costs,  etc. 

None  of  the  defendants  appeared  in  the  court  below.  The 
summons  was  served  only  upon  Rose  and  Elston. 
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The  plaintiffs  in  error  insist  that  the  judgment  was  too 
large  by  the  sum  of  §13.87. 

The  judgment  had  been  rendered  nearly  four  years  when 
this  writ  of  error  was  sued  out. 

Burnham  &  Martin,  for  Plaintiffs  in  Error. 

Cited,  3  Gilm.  637,  643;  4  Gilm.  79—83;  3  Scam.  195,  350; 
24  111.  40—51;  3  Kent's  Com.  100;  4  Mete.  205. 

Williams,  Woodbridge  &  Grant,  for  Defendant  in  Error. 

Cited,  Sims  v.  Hug  shy,  Breese  (Beecher's  ed.),  414;  6  Mass. 
272;  2  "Wash.  173;  3  Scam.  411;  14  111.  55;  22  111.  657;  25 
111.  336. 

Breese,  J*.  The  time  which  has  elapsed  since  the  judgment 
was  entered  in  this  cause  in  the  Circuit  Court,  the  presump- 
tion which  must  obtain  that  it  has  been  enforced  by  execution, 
under  which  important  rights  and  interests  are  now  involved, 
would  incline  this  court  to  adhere  to  the  rule  established  in 
the  case  of  Sims  v.  Hugsby,  Breese  (new  ed.),  414,  wherein 
this  court  said:  If  too  large  a  judgment  has  been  rendered 
against  the  appellant  in  the  court  below,  his  remedy  is  by 
motion  there.  The  error  complained  -of  is  rather  the  mistake 
of  the  clerk  than  the  error  of  the  court.  In  a  case  like  the 
present,  the  law  has  assigned  to  the  clerk  the  duty  of  assessing 
the  damages,  and  if,  in  the  discharge  of  that  duty,  he  should 
allow  either  too  much  or  too  little,  the  court  under  whose 
direction  it  is  made,  will,  upon  motion,  correct  it.  To  that 
court,  then,  and  not  to  this,  the  application  should  be  made. 
So  also  in  Smith  v.  Lush,  3  Scam.  411.  The  cases  cited  by 
plaintiffs  in  error  are  all  cases  in  which  the  recovery  exceeded 
the  damages  claimed  in  the  declaration.  Here,  the  damages 
are  within  the  claim,  and  the  cases  do  not  apply. 

The  case  of  Boyle  v.  Carter,  14  111.  49,  was  a  case  brought 
up  by  appeal,  in  which  no  right  of  the  parties  conld  be  affected 
by  reversing  the  judgment  for  an  error  in  the  computation  of 
interest,  and  entering  a  judgment  here. 
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As  to  days  of  grace  previous  to  the  act  of  Assembly  of  1861, 
it  has  never  been  conceded  they  could  be  claimed  by  the 
maker  of  a  promissory  note. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 


Frederick  A.  Cadwell,  Plaintiff  in  Error,  v.  Julia 
Farrell,  Defendant  in  Error. 

ERROR  TO  SUPERIOR  COURT  OF  CHICAGO. 

Direct  and  immediate  force  employed  by  one  person  against  another  without 
permission,  with  malice,  constitutes  trespass,  however  slight  the  injury 
produced;  but  it.  is  otherwise,  if  the  force  is  used  with  permission. 

In  an  action  on  the  case  against  a  surgeon  for  unskillfully  performing  an 
operation,  the  joining  of  a  count  averring  that  the  operator  "  maliciously" 
pretended  that  he  would  improve  the  appearance  of,  and  restore,  the  eye  of 
the  plaintiff,  with  the  intent  to  defraud  her  of  her  money,  is  not  a  misjoinder. 

This  is  an  action  entitled,  "  of  a  plea  of  trespass  on  the 
case,"  wherein  Julia  Farrell  is  plaintiff,  and  Frederick  A. 
Cadwell  is  defendant,  commenced  and  tried  in  the  Superior 
Court  of  Chicago.     Plea,  general  issue. 

The  first  count  of  the  plaintiff's  declaration,  alleges  that  the 
plaintiff,  on  the  thirteenth  day  of  July,  A.  D.  1860,  at  the 
request  of  the  defendant,  retained  and  employed  the  defendant 
as  an  oculist  and  physician,  in  and  about  the  endeavoring  to 
cure  the  plaintiff  of  a  certain  defect  and  imperfection,  a  white 
spot,  which  the  plaintiff  then  had  upon  the  corner  of  her  left 
eye,  for  the  sum  of  thirty  dollars,  which  the  plaintiff  paid  to 
the  defendant,  and  which  retainer  and  money  the  defendant 
then  accepted. 

The  said  count  avers,  that  it  thereby  became  the  duty  of  the 
defendant,  as  such  oculist  and  physician,  to  use  due  and  proper 
care,  skill  and  diligence  in  and  about  the  endeavoring  to  cure 
the  plaintiff  of  said  defect  and  imperfection  upon  her  said  eye; 
that  the  defendant,  not  regarding  his  said  duty,  but  contriving 
and  intending  to  injure  the  plaintiff,  did  not,  nor  would  use 
due  and  proper  care,  skill  and  diligence,  in  and  about  endeav- 
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oring  to  cure  the  plaintiff;  but  on  the  contrary,  the  defendant 
conducted  himself  in  an  ignorant,  unskillful  and  negligent 
manner,  in  that  behalf,  in  this:  that  he  improperly  cut  and 
punctured  the  plaintiff's  said  eye,  so  that  inflammation  set  in; 
and  afterwards,  the  defendant  administered  to  the  plaintiff  cer- 
tain medicines,  which  greatly  sickened  and  emaciated  her,  and 
reduced  her  bodily  strength;  and  that  afterwards,  and  about 
the  same  time,  the  defendant,  neglecting  his  duty  as  such 
oculist  and  physician,  did  not  visit  and  attend  upon  the  plain- 
tiff, but  carelessly  and  improperly  directed  that  the  plaintiff 
should  be  brought  and  led  to  the  defendant's  office,  whereby  she 
was  greatly  exposed  and  took  cold  in  her  said  eye;  and  that  de- 
fendant afterwards  neglected  to  attend  upon  the  plaintiff  and 
administer  proper  medicines  to  her. 

By  reason  whereof,  the  said  eye  of  the  plaintiff"  became  and 
was  wholly  lost  to  her,  and  the  right  eye  of  the  plaintiff  be- 
came very  greatly  inflamed  and  injured,  and  the  use  thereof 
lost  for  a  great  space  of  time;  and  the  plaintiff  has  suffered 
great  pain,  etc.;  was  hindered  from  performing  her  business 
and  labor,  and  was  obliged  to  lay  out  and  expend  large  sums 
of  money  for  medical  treatment  and  cure,  etc. 

The  sixth  count  of  the  plaintiff's  declaration  alleges  that  on 
the  18th  day  of  July,  1860,  she  had  a  spot  in  and  upon  the 
front  part  of  her  left  eye,  which  nearly  covered  the  pupil  of  the 
eye,  and  injured  her  personal  appearance  and  beauty. 

That  the  defendant,  at  that  time,  was  carrying  on  the  busi- 
ness and  profession  of  an  oculist  and  physician,  and  pretended 
to  be  greatly  skilled  in  the  treatment  of  the  eye  and  its 
diseases. 

That  the  defendant,  on  the  day  and  year  aforesaid,  and  at 
various  other  times  about  that  time,  fraudulently,  deceitfully 
and  maliciously  represented  and  pretended  to  the  plaintiff,  that, 
by  means  of  his  skill  and  knowledge  as  an  oculist,  he  could 
make  her  left  eye  look  the  same  and  as  well  as  her  right  eye, 
which  was  then  well  and  sound  in  all  respects,  and  natural  in 
appearance. 

That  the  defendant  falsely,  fraudulently  and  maliciously 
represented  and  pretended  to  the  plaintiff  that  in  making  her 
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left  eye  look  tlie  same  and  as  well  as  her  right  eye,  there 
would  be  no  danger  of  injuring  or  imparing  the  sight  of  her 
right  eye. 

That  the  defendant  falsely,  fraudulenty  and  deceitfully  pre- 
tended that  he  would  not  take  out  or  destroy  her  left  eye. 

That  the  defendant  falsely,  fraudulently  and  maliciously  pre- 
tended and  represented  that  he  could  so  do  the  same  that  plain- 
tiff would  be  well  from  the  eifects  thereof  in  the  space  of  six 
or  seven  days'  time. 

That  the  defendant  well  knew  that  he  could  not  make  the 
plaintiff's  left  eye  look  the  same  and  as  well  as  her  right  eye; 
that  he  could  not  undertake  so  to  do  without  the  danger  of 
injuring  and  impairing  her  right  eye;  that  he  could  not  make 
her  left  eye  look  as  well  as  her  right  eye,  by  removing  the  spot 
from  her  left  eye;  that  the  same  would  cause  her  to  suffer  for 
a  long  time  with  sickness  and  pain. 

That  the  plaintiff,  confiding  and  relying  on  the  said  repre- 
sentations and  pretenses  of  the  defendant,  and  believing  them 
to  be  true,  and  being  deceived  thereby,  at  the  special  instance 
and  request  of  the  defendant,  retained  and  employed  him  to 
make  her  left  eye  look  as  well  as  her  right  eye,  for  the  sum  of 
thirty  dollars,  which  she  paid  to  defendant. 

That  the  said  defendant  then  and  there  falsely,  maliciously 
and  deceitfully  represented  and  pretended  that  his  aforesaid  pre- 
tenses and  representations  were  true,  and  thereby  procured  the 
plaintiff  to  retain  and  employ  him  as  aforesaid. 

That  in  fact  the  defendant  well  knew  that  his  said  represent- 
ations and  pretenses  were  false,  fraudulent  and  deceitful,  and 
were  made  to  deceive,  mislead  and  defraud;  and  did  deceive 
and  mislead  the  plaintiff,  the  defendant  well  knowing  that 
he  could  not  make  the  plaintiff's  left  eye  look  as  well  as  her 
right  eye. 

But  that  the  defendant,  so  well  knowing  as  aforesaid,  falsely 
and  maliciously  pretended  to  operate  on  the  plaintiff's  left  eye, 
for  the  pretended  purpose  of  causing  her  left  eye  to  look  as 
well  as  her  right  eye,  and  to  remove  the  said  spot  from  her 
left  eye,  and  did  cut  and  larcerate  her  left  eye,  by  means  of 
which  cutting,  larcerating  and  tearing  of  her  left  eye,  she  has 
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suffered  great  pain  in  her  left  eye,  and  languished  in  great  pain 
and  anguish  for  a  long  space  of  time,  etc. 

That  afterwards,  to  wit,  etc.,  in  consequence  of  the  said 
operation  and  cutting,  lacerating  and  tearing  of  her  left  eye, 
the  same  became  greatly  inflamed,  whereby  she  suffered  great 
pain,  and  could  not  perform  work  and  labor  for  a  longtime,  etc. 

That  afterwards,  to  wit,  etc.,  in  consequence  of  the  said  cut- 
ting of  her  left  eye,  her  right  eye  became  greatly  inflamed, 
whereby  she  has  suffered  great  pain,  and  languished  in  great 
pain  for  a  long  space  of  time,  etc.;  and  in  consequence  of  said 
premises,  the  plaintiff  has  been  obliged  to  lay  out  and  expend 
large  sums  of  money  for  medical  attendance,  etc.,  bestowed  in 
and  about  the  cure  of  plaintiff  from  the  effects  of  the  said  cut- 
ting, lacerating  and  puncturing  aforesaid  by  the  defendant,  and 
in  consequence  of  such  deception. 

The  cause  was  tried  in  the  Superior  Court,  and  the  jury 
rendered  a  verdict  for  $10,000,  for  plaintiff  below.  The  de- 
fendant below,  (plaintiff  here)  moved  in  arrest  of  judgment, 
assigning  for  cause,  a  misjoinder  of  causes  of  action;  alleging 
that  a  part  of  the  counts  was  in  trespass,  and  a  part  in  case. 
The  motion  was  denied. 

The  errors  assigned,  are — 

That  there  is,  in  the  declaration  in  said  cause,  a  misjoinder 
of  counts  and  causes  of  action,  because  a  part  of  the  counts 
therein  is  in  trespass,  and  alleges  a  direct,  willful  and  malicious 
injury;  and  another  part  therein  is  in  trespass  on  the  case,  for 
injuries  resulting  from  negligence,  carelessness,  ignorance,  and 
want  of  due  and  proper  care  and  skill. 

That  there  is,  in  the  declaration,  a  misjoinder  of  counts  and 
causes  of  action,  because  a  part  of  the  counts  therein  is  in 
trespass,  and  another  part  therein  is  in  trespass  on  the  case. 

That  the  court  erred  in  overruling  the  appellant's  motion  in 
arrest  of  judgment. 

That  the  court  erred  in  ordering  judgment  to  be  entered  on 
the  verdict  in  said  cause. 

Sanfokd  B.  Pekry,  for  Plaintiff  in  Error. 

Case   and  trespass   cannot  be  joined  in  the   same   action. 
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Gould's  PL,  sec.  87,  p.  214;  1  Chit.  PL  201;  1  Saimd.  PL  and 
Ev.  925;  Ilines  v.  Kinnison,  8  Blackf.  119. 

The  consequence  of  a  misjoinder  is  that  the  declaration  will 
be  held  bad  in  arrest  of  judgment  or  upon  error.  Gould's  PL, 
sec.  97,  p.  218;  1  Chit.  PL  205;  1  Saund.  PL  and  Ev.  924; 
16  Johns.  146;  5  Gilm.  78;  1  Car.  &  Kir.  549;  20  111.  318. 

The  name  given  to  the  action  in  the  commencement  of  the 
declaration  is  mere  surplusage.     The  substance  of  the  declara- 


tion controls  the  form  of  the  action.  4  Barb.  597;  5  Mees. 
&  W.  436. 

Trespass  alone  can  be  maintained  when  the  ground  of  th°> 
action  is  an  act  of  force,  done  willfully.  8  T.  K.  648;  1  Chit. 
PL  124, 125, 127—129;  1  Saund.  PL  andEv.  735;  3  id.  1083— 
1085;  3  Conn.  67;  3  K  IT.  465;  10  Wend.  328;  2  Greenl.  Ev., 
sec.  226;  1  Plilliard  on  Torts,  sec.  21,  p.  Ill;  1  K.  I.  474;  2 
Iredell  (Law),  206;  10  Bing.  112;  7  Blackf.  342;  6  S.  &  K. 
347;  8  T.  R  188;  3  East,  599.,      , 

Maliciously  and  willfully  are,  in  legal  effect,  synonymous 
terms.  5  Whart.  Rep.  427;  Bouvier  Law  Dictionary,  same 
titles. 

IItjkd,  Booth  &  Potter,  for  Defendant  in  Error. 

Where  there  is  a  direct  injury  and  negligence,  the  injured 
party  may  sue  in  trespass,  for  the  direct  injury,  or  in  case  for 
the  negligence.  If  the  plaintiff  go  for  the  negligence,  he  must 
not  show  willfulness,  as  there  can  be  no  such  thing  in  law  as 
willful  negligence.  The  willfulness  of  the  wrong  doer  in  this 
class  of  cases,  changes  the  form  of  the  action  from  case  to  tres- 
pass. In  actions  for  deceit,  malicious  prosecution,  slander,  libel, 
etc.,  case  is  the  proper  remedy,  and  willfulness,  design  to  injure, 
malice,  is  the  gravamen  of  the  action.  3  Scam.  173;  6  Johns. 
180;  11  M.  &  W.  401;  6I.&  W.  358. 

Malice,  as  applied  to  torts,  does  not  necessarily  mean  spite- 
ful, malignant,  or  revengeful,  but  unlawful,  without  right,  for 
an  improper  purpose.  11  S.  &  R.  39,  40;  10  B.  &  C.  472;  3 
B.  &  C.  484;  2  Bouvier's  Law  Die.  98;  2  Chitty's  Pleadings, 
693,  694. 

The   allegation   of  cutting  and  lacerating   the  eye   of  the 
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plaintiff,  is  necessary  to  show  or  deduce  the  damages,  without 
which  no  damage  could  be  shown  as  following  from  the  deceit 
complained  of.  It  is  the  connecting  link  between  the  direct 
and  the  terrible  consequences  to  the  plaintiff.  1  Hilliard  on 
Torts,  91,  92. 

If  the  defendant  below  was  guilty  of  deceit  and  of  trespass,  at 
the  same  time,  and  a  common  injury  follow,  trespass  or  case 
may  be  brought  for  the  common  damage.  1  M.  &  W.  459;  4 
Barn.  &  Adol.  413. 

An  assault  cannot  be  committed  with  assent,  and  though  the 
assent  is  alleged  to  have  been  got  by  deceit,  fraudulently  and 
maliciously,  it  does  not  lie  in  the  defendant's  mouth  to  say  there 
was  no  assent,  because  of  the  fraud.  11  Adol.  &  El.  N.  S.  472; 
1  Dension  C.  C.  377;  2  Car  &  Kir.  K  P.  958. 

Walker,  J.  It  is  insisted  that  there  is  a  misjoinder  of 
counts  in  this  declaration ;  that  the  sixth  count  is  in  trespass, 
whilst  the  others  are  in  case.  This  is  the  only  question  raised 
upon  this  record.  If  this  objection  is  well  taken,  the  court 
below  erred  in  refusing  to  arrest  the  judgment.  The  sixth 
count  avers  that  appellee  had  a  spot  on  her  left  eye,  which 
injured  her  personal  appearance,  and  that  appellant  falsely, 
fraudulently  and  deceitfully  represented  and  pretended  to 
appellee,  that  by  means  of  his  skill  and  knowledge  as  an  oculist, 
that  he  could  remove  the  blemish  from  her  eye,  and  render  its 
appearance  equal  to  that  of  her  right  eye,  without  any  injury  to 
the  right  eye;  and  that  he  would  not  take  out  or  destroy  her 
left  eye,  and  that  she  would  be  well  and  free  from  the  effects  of 
the  treatment  in  six  or  seven  days. 

That  appellee,  confiding  in  the  truth  of  the  representations 
thus  made  by  appellant,  and  believing  them  to  be  true,  was 
deceived,  and  thereby  induced,  at  his  special  instance  and 
request,  to  treat  her  left  eye,  to  make  it  look  as  well  as  the 
right  eye,  for  the  sum  of  thirty  dollars,  which  she  paid  to  him. 
But  that  appellant,  well  knowing  as  aforesaid,  falsely  and 
maliciously  pretended  to  operate  on  appellee's  left  eye,  for  the 
pretended  purpose  of  causing  it  to  look  as  well  as  her  right 
eye,  and  to  remove  the  spot  therefrom ;    and  did  cut  and  lac- 
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erate  tlie  left  eye,  by  means  of  which,  cutting  and  lacerating  and 
tearing  of  the  left  eye,  she  suffered  great  pain ;  and  that  in  con- 
sequence thereof,  her  right  eye  became  greatly  inflamed,  and  she 
suffered  great  pain,  and  was  obliged  to  lay  out  and  expend  large 
sums  of  money  for  medical  attendance  for  her  cure,  and  was  un- 
able to  perform  labor  for  a  long  space  of  time. 

It  is  urged  that  this  count  charges  the  operation  to  have  been 
performed  with  malice,  and  that  a  direct  injury  to  the  person, 
prompted  by  malice,  constitutes  a  trespass,  for  which  case  can- 
not be  sustained.  Direct  and  immediate  force  employed  by 
one  person  against  another,  without  his  consent,  with  malice, 
constitutes  trespass,  however  slight  the  injury  produced;  but 
it  is  otherwise  when  the  force  used  is  with  the  consent  or  at  the 
request  of  the  person  against  whom  employed.  If  a  dentist 
extract  a  tooth  for  a  person  at  his  request,  whether  necessary  or 
not,  it  is  no  wrong;  but  if  unskillfully  performed,  he  would 
become  liable  in  case  for  the  injury  resulting  from  a  want  of 
proper  skill.  If  the  same  act  were  performed  with  malice,  and 
without  consent,  it  would  be  an  aggravated  trespass,  if  not  a 
crime.  In  this  case,  the  operation  was  performed  at  the  request 
of  appellee.  This  prevents  her  from  recovering  in  trespass,  and 
had  the  operation  been  skillfully  performed,  she  could  have  no 
right  of  recovery  in  any  form  of  action;  but  if  the  representa- 
tions which  induced  the  retainer  were  false  and  fraudulent,  or 
if  the  proper  skill  was  not  employed,  then  case  is  properly  the 
remedy. 

"Nor  is  it  alleged  that  appellant  performed  the  act  itself  with 
malice,  but  that  he  maliciously  pretended  to  perform  the  ope- 
ration, for  the  purpose  of  improving  the  appearance  of  the 
eye,  when  he  well  knew  that  such  would  not  be  the  result. 
ISTor  is  it  averred  that  the  operation  was  maliciously  performed, 
for  the  purpose  of  inflicting  pain  and  injury  upon  appellee. 
Had  the  averment  been  so  made,  trespass  might  probably  have 
been  maintained.  If,  however,  the  averment  had  been  that 
the  operation  was  so  performed  for  the  purpose  of  cheating 
and  defrauding  appellee  of  her  money,  no  one  would  have 
doubted  that  the  count  was  in  case,  and  not  in  trespass.  The 
averment  that  the  act  was  done  falsely,  would  render  it  case. 
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The  falsity  of  the  action  is  the  gist,  and  not  the  malice,  as  it 
was  not  averred  to  have  been   designed   to    produce  pain  or 
injury.     The  word  "  maliciously  "  roay  be  rejected  as  surplus- 
age, without  changing  the  effect  of  the  count. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


John  Van    Hoen,  Appellant,  v.  Maegaeet  Keenan 
et  al.9  Appellees. 

APPEAL   FROM    OGLE. 

An  injunction  to  prevent  the  sale  of  mortgaged  premises  will  be  made  per- 
petual, where  it  appears  that  the  party  executing  the  mortgage  was  ren- 
dered imbecile  by  habitual  drunkenness^  and  reduced  to  a  condition  verg- 
ing upon  insanity,  by  the  mortgagee,  who  had  obtained  complete  power 
over  the  mortgagor;  the  mortgagee  not  being  able  to  show  that  he  had 
given  any  valid  consideration  for  the  mortgage. 

This  case  is  stated  fully  in  the  opinion  of  Mr.  Justice 
Breese. 

The  proceedings  were,  had  in  the  Ogle  Circuit  Court,  before 
Eustace,  Judge. 

B.  C.  Cook,  for  Appellant. 

Leland  &  Blanciiard,  and  H.  A.  Mix,  for  Appellees. 

Breese,  J.  The  appellant,  holding  a  note  and  mortgage, 
executed  by  one  Patrick  Keenan  in  his  lifetime,  sought,  after 
his  death,  to  subject  the  mortgaged  premises  to  sale,  by  scire 
facias,  against  the  widow  and  heirs  at' law  of  the  deceased,  to 
satisfy  the  debt  secured  by  it.  Fending  the  suit,  the  widow 
and  heirs  at  law  filed  their  bill  in.  chancery,  to  enjoin  appel- 
lant from  proceeding  with  his  suit,  alleging,  as  grounds  for 
the  interposition  of  the  court,  that  at  the  time  of  the  execution 
of  the  note  and  mortgage,  deceased  was  not  sound  of  mind 
and  memory,  and  also,  that  they  were  executed  without  any 
good  or  valuable  consideration,  and  with  the  design  of  defraud- 
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ing  the  complainants,  and  delaying  creditors  in  their  rights  in 
the  estate  of  the  deceased. 

The  mortgage  was  executed  on  the  27th  day  of  February, 
1856,  and  duly  recorded.  Keenan  died  on  the  5th  of  August, 
of  that  year.  The  bill  alleges,  that  to  complainant,  Margaret 
Keenan,  letters  of  administration  had  been  granted,  and  that 
claims  against  the  estate  had  been  allowed  by  the  County 
Court,  to  the  sum  of  five  hundred  and  fifty-eight  dollars  and 
ninety-one  cents,  and  that  she,  herself,  has  a  demand  against 
the  estate,  under  the  ■  provisions  of  the  law,  amounting  to  five 
hundred  and  two  dollars,  and  has  no  assets  to  pay  any  of  the 
claims.  The  note  and  mortgage  executed  to  appellant  were 
for  the  sum  of  eight  hundred  and  twenty-seven  dollars  and 
seventy-five  cents,  payable,  with  interest,  six  months  after  date. 
It  is  alleged,  the  mortgaged  premises  are  of  the  value  of  eight 
hundred  dollars. 

The  appellant,  defendant  to  the  bill,  put  in  his  answer 
under  oath,  in  which  he  denies  all  the  material  charges  in  the 
bill — denies  that  deceased  was  of  unsound  mind,  and  alleges 
that  for  five  years  previous  to  his  death  he  was  of  sound  mind 
and  memory,  and  capable  of  transacting  business,  and  did 
transact  all  his  business  affairs,  but  admits  that  he  was  intem- 
perate, and  frequently  intoxicated — denies  that  he  ever  induced 
deceased  to  come  and  live  with  him,  but  that  deceased  and  his 
wife,  complainant  Margaret,  not  living  together  pleasantly, 
deceased  requested  appellant  to  permit  him  to  come  and  live 
with  him,  to  which  appellant,  on  the  earnest  solicitations  of 
the  deceased,  consented — alleges  that  on  the  day  of  the  date 
of  the  note  and  mortgage,  deceased  was  honestly  indebted  to 
appellant  in  the  sum  of  eight  hundred  and  twenty-seven  dollars 
and  seventy-five  cents,  "  for  a  valuable  consideration  " — denies 
that  deceased  was  of  unsound  mind  and  memory  at  the  time  of 
the  execution  of  the  instrument  of  writing — denies  all  purpose 
of  cheating  and  defrauding  complainants,  or  of  delaying  credi- 
tors of  the  estate,  and  avers  that  the  note  was  given  for  a  good 
and  valuable  consideration,  received  by  the  intestate  from 
appellant. 

On  replication  being  filed,  proofs  were  taken,  and  a  decree 
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passed,  making  the  injunction  perpetual;  and  costs  awarded 
against  appellant.  In  the  whole  record,  voluminous  as  it  is, 
not  a  question  of  law  is  raised,  and  all  we  are  called  upon  to 
decide  is,  does  the  evidence  sustain  the  allegations  of  the  bill? 
Was  the  deceased  of  unsound  mind  and  memory  when  he 
made  the  note  and  mortgage?  and  was  there  any  considera- 
tion moving  from  appellant  to  the  deceased,  for  the  note  and 
mortgage? 

Disposing  of  the  first  question  affirmatively,  will  dispose  of 
the  case,  for,  if  the  intestate  was  not  of  sound  mind  and  mem- 
ory, at  the  time  he  executed  these  instruments,  the  question  of 
consideration,  or  no  consideration,  is  unimportant. 

There  is  no  pretense  that  the  note  and  mortgage  were 
executed  whilst  the  party  was  in  a  state  of  intoxication,  to 
such  a  degree  as  to  be  deprived,  temporarily,  of  his  reason. 
On  the  contrary,  the  proof  is,  by  the  magistrate  who  prepared 
the  papers,  and  took  the  acknowledgment  of  the  deed,  that  he 
heard  the  conversation  between  Keenan  and  Yan  Horn,  and 
noticed  no  unsoundness  of  mind,  and  that  Keenan  was  fully 
competent  to  transact  the  business.  The  bill  does  not  pro- 
ceed upon  this  ground,  but  on  the  ground  that  from  a  long 
and  persistent  use  of  intoxicating  drinks,  the  mind  of  the 
grantor  had  become  so  weakened  and  diseased,  as  to  make 
him  an  easy  prey  to  any  designing  and  artful  person — to 
destroy,  within  him,  all  self-respect — all  ideas  of  right  and 
justice,  and  all  ability  to  protect  his  own  interests,  or  those  of 
his  family.  There  could  be  no  doubt,  if  the  deed  was  exe- 
cuted at  a  moment  when  the  party  was  temporarily  de- 
prived of  his  reason,  from  drunkenness  or  any  other  cause, 
the  deed  would  be  void,  for  although  a  criminal  act  committed 
in  a  state  of  intoxication,  is  not  excusable,  and  by  the  Roman 
law  received  a  double  punishment,  one  for  the  drunkenness, 
yet  as  to  contracts,  it  is  the  uniform  doctrine  of  courts  of 
equity,  and  of  some  courts  of  law,  that  such  a  condition  will 
avoid  the  contract.  It  is  not  sufficient,  for  this  purpose,  that 
the  party  is  under  undue  excitement,  simply  from  ardent 
spirits,  it  must  rise  to  that  degree  which  may  be  called  exces- 
sive  drunkenness,  when   the  party   is  wholly  deprived  of  his 
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reason  and  understanding.  A  less  degree  of  drunkenness, 
which  only  darkens  reason,  has  not  the  effect  of  annulling 
contracts.  But  when  a  person,  although  less  positively  non 
compos,  or  insane,  is  yet  of  such  great  weakness  of  mind  as 
to  be  unable  to  guard  himself  against  imposition,  or  to  resist 
importunity  or  undue  influence,  no  matter  from  what  cause 
such  weakness  arises,  whether  from  temporary  illness,  general 
mental  imbecility,  natural  incapacity  from  infancy,  the  infirmity 
of  extreme  old  age,  or  those  incidental  depressions  which  result 
from  sudden  fear  or  constitutional  despondency,  or  overwhelm- 
ing calamities.  1  Story's  Eq.  231.  Under  any  of  these  con- 
ditions, it  is  not  to  be  supposed  the  party  was  in  possession  of 
mind  sufficient  to  make  a  contract,  disposing  of  important 
and  valuable  interests,  and  therefore  might  very  easily  be  im- 
posed upon.  Ground  is  furnished,  by  such  a  condition  of  a 
party  making  a  deed,  from  which  the  inference  may  be  well 
drawn,  and  courts  of  equity  will  not  be  slow  to  draw  it,  that 
it  was  obtained  by  fraud  or  circumvention.  A  party  in  such 
a  mental  condition,  is  so  greatly  exposed  to  fraudulent  de- 
signs, so  powerless  to  escape  them,  and  which  he  is  too  dull  to 
suspect,  that  courts  interpose  to  relieve,  and  on  that  ground  of 
fraud. 

But  when  a  party,  capable  of  taking  care  of  his  own 
interests,  makes  a  bad  or  losing  bargain,  the  law  will  not 
assist  him,  unless  deceit  has  been  practiced,  against  which  or- 
dinary prudence  could  not  protect  him.  Whilst  the  capable 
and  strong  are  protected  against  the  wiles  and  deceit  of  the  de- 
signing, the  weak  and  incapable  find  protection  in  their  infirmi- 
ties, which  though  mournful  to  witness,  are  an  effectual  shield 
against  imposition. 

Was  the  intestate  in  either  of  these  conditions  of  mind  at 
the  time  he  executed  the  note  and  mortgage?  The  evidence 
greatly  conflicts  on  this  question.  We  do  not  propose  to 
comment  on  the  whole  of  it.  Some  sixty  witnesses  gave  it  as 
their  opinion,  that  he  was  occasionally  furious  and  insane, 
especially  when  in  liquor,  and  that  he  was  much  of  his  time 
in  that  condition.  Two  of  these  witnesses  profess  to  be  phy- 
sicians, and  they  say,  his  insanity  was  occasional  only;  one  of 
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them,  Light,  adds,  he  has  seen  Keenan  when  he  did  not  think 
him  sane,  and  at  other  times  when  he  did*  not  observe  any 
mental  aberration.  About  forty  witnesses  on  the  other  side, 
one  of  them  the  attending  physician  of  the  deceased,  speak 
of  him  as  a  man  capable  at  all  times  of  attending  to  his 
business,  when  sober — that  he  was  quite  intelligent  and  rea- 
sonable. We  think  the  proof,  on  the  whole,  fails  to  show  that 
Keenan  was  insane,  or  non  compos  mentis,  at  the  time  he 
executed  the  note  and  mortgage.  We  do  not  think,  under  a 
commission  de  lunatico  inquirendo,  with  a  view  to  have  a  con- 
servator appointed  for  him,  that  a  jury  would  have  found  him, 
under  this  evidence,  either  "  lunatic,  insane  or  distracted  per- 
son," incapable  of  managing  his  own  affairs.  Such  imbecility 
as  would  justify  a  jury,  under  such  a  commission,  in  putting 
his  property  and  person  in  the  care  of  a  conservator,  we  think 
has  not  been  shown.  But  has  any  one  of  the  conditions  of 
mind,  to  which  we  have  alluded,  been  manifested  by  Keenan, 
and  has  it  been  taken  advantage  of  by  Van  Horn?  Does  the 
nature  of  the  act,  or  contract  between  these  parties,  justify 
the  conclusion  that  Keenan  was  not  in  a  condition  of  mincl, 
when  he  executed  the  instruments,  to  exercise  a  deliberate 
judgment,  but  had  been  imposed  upon  or  circumvented  or 
overcome  by  cunning,  or  artifice,  or  undue  influence? 

Persons,  other  than  medical  men,  no  matter  how  intelligent 
they  may  be,  are  incapable  of  pronouncing  on  the  true  condi- 
tion of  mind  of  any  one.  They  are  ignorant  of  the  diagnosis 
of  insanity  or  mental  weakness;  and  so  are  physicians  in 
general  practice,  for  the  most  part.  No  one  who  had  made 
this  branch  of  medical  jurisprudence  his  special  study,  was 
examined  in  this  case,  and  no  judge  ought  to  be  satisfied  with 
the  crude  opinions  given  by  most  of  the  witnesses.  We  were 
not  satisfied  with  them,  and  therefore  sought  the  opinion  of 
the  eminent  head  of  the  Asylum  for  the  Insane — one  of  those 
magnificent  charities  which  the  bounty  of  our  State  has  pro- 
vided, so  much  to  her  honor — and  he  has  favored  us  with  one. 
We  do  not  concur  in  all  the  views  he  has  presented.  He  is 
of  opinion,  however,  that  the  facts,  if  they  do  not  make  out  a 
case  of  insanity,  show  one  of  the  conditions  of  mind  to  which 
Vol.  XXYIIL  — 29 
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we  have  adverted.  If  it  be  granted  that  Keenan  was  not 
actually  insane,  his  ability  to  transact  business  was  certainly 
questionable,  and  Yan  Horn's  opportunity  to  perpetrate  a 
fraud  was  most  abundant,  as  he  had  him  in  his  house,  and  had 
entered  into  bond  for  his  peaceful  behavior  toward  his  family — 
was,  in  fact,  his  keeper  or  jailor — and  where  he  had  access  to 
strong  drink,  as  his  brother  James  testifies,  and  was,  one-half 
the  time  whilst  there,  under  the  influence  of  liquor.  The 
testimony  goes  to  show,  that  he  was  not  merely  crazed  by  a 
few  drams,  at  intervals,  but  most  of  it  shows  that  his  mind 
was  nearly  wrecked,  either  by  injuries  received  in  his  youth, 
of  which  the  witness  James  Rea  spoke,  or  by  long  habitual 
indulgence  in  stimulants,  or  by  the  operation  of  both  causes. 
The  eminent  physician  at  the  head  of  the  asylum  states,  that 
"  it  is  one  of  the  peculiar  phenomena  of  insanity,  that  it  some- 
times shows  itself  in  an  inordinate  craving  for  liquor,  usually 
coming  on  by  'spells,'  or  at  intervals;  and  the  insanity  thus 
singularly  exhibited  is  often  originally  produced  by  causes 
the  most  remote  from  any  such  immoral  indulgence.  Thus  a 
man  made  insane  by  concussion  of  the  brain  from  a  fall,  may 
show  his  insanity  in  what  his  neighbors  regard  as  a  beastly 
debauch,  periodically  indulged  in.  The  occasional  appearance 
of  an  inordinate  appetite  for  stimulants,  with  a  distaste  for  it 
during  the  intervals,  is  so  universally  regarded  as  a  form  of 
insanity  by  authors  on  the  subject,  as  to  have  given  the  dis- 
ease, under  the  name  of  Dipsomania,  a  distinct  place  in  the 
nosology  of  mental  diseases." 

A  portion  of  the  testimony  shows,  that  one  peculiarity  of 
Keenan's  conduct  was  to  place  stones,  blocks  of  wood,  stakes, 
cornstalks,  etc.,  in  martial  array,  and  give  them  the  word  of 
command,  styling  himself  "Captain  Rock" — another,  to  buy 
toys,  confectionery,  and  such  trifles,  and  give  them  away  to 
children  indiscriminately.  On  this  last  peculiarity  Doctor 
McFarland  remarks:  "The  drunkard,  under  ordinary  circum- 
stances, may  become  turbulent,  hilarious  or  quarrelsome,  when 
in  his  cups,  but  when  he  acts  under  some  actual  and  always 
recurring  delusion,  such  as  the  last,  the  soundness  of  his  mind 
is  to  be  Questioned.     Mere  drunkenness  is  more  general  in  its 


APEIL  TEEM,  1862.  451 

Van  Horn  v.  Keenan  et  al. 

hallucinations  than  insanity;  its  morbid  impressions  are  more 
scattered.  When  a  man  in  his  drink,  for  instance,  supposes 
himself  a  king,  or,  as  in  Keenan's  case,  a  great  military  com. 
mander,  and  there  is  a  well-known  fixedness  about  that  delu- 
sion, which  everybody  understands  and  expects  to  see  devel- 
oped every  time  he  gets  liquor,  there  is  good  ground  for 
asserting  that  the  brain  is  actually  diseased.  In  this  case,  the 
liquor  acts  on  the  mind  as  a  varnish  acts  on  the  native  grain 
of  wood — bringing  into  stronger  relief  what  just  as  much 
existed  before,  but  was  not  so  fully  apparent." 

Upon  the  point,  that  much  of  the  testimony  shows  that 
Keenan  was  like  other  men,  when  not  under  the  influence  of 
stimulants,  the  learned  doctor  remarks,  that,  "  there  are  very 
few  insane  persons  who  do  not,  much  of  the  time,  talk  like 
other  men ;  and  like  other  men,  make  shrewd  bargains,  show  a 
strong  and  accurate  memory,  and  do  mechanical  acts,  quite 
properly  and  methodically.  In  any  hospital  or  asylum  for  the 
insane,  where  large  numbers  are  gathered,  it  is  the  exceptional 
few,  who  betray  their  condition,  by  outre  language  or  acts. 
In  a  large  proportion  of  the  insane,  the  exterior  manifestations 
of  the  disease,  in  any  word  or  special  act,  are  so  imperfect,  that 
continued,  unbroken  study  of  the  subject  of  it,  is  required  to 
enable  one,  exactly,  to  define  in  what  the  disease  consists.  A 
commission  to  visit  hospitals,  and  liberate  all  those,  who,  at 
their  visit,  talked  and  acted  like  other  men,  would  empty  them 
of  half  their  inhabitants.  In  very  many,  the  subjects  of  their 
insanity,  are  entirely  domestic,  referring  to  their  home  relations, 
and  never  displayed  abroad.  We  may  justly  fancy  Keenan  to 
be  so  affected  by  this  mental  and  moral  aberration  as  to  regard 
his  family  as  his  enemies,  and  to  think  the  claim  of  Van 
Horn,  who  gave  shelter,  food,  and  the  means  of  supplying  his 
dominant  appetite,  stronger  than  that  of  wife  or  child.  Yet  all 
this  may  have  been  consistent  with  a  strain  of  proper  talk, 
when  his  family  interests  did  not  come  in.  Hence,  many  per- 
sons who  saw  him  trade,  do  work,  or  conversed  with  him  on 
general  topics,  may  have  honestly  believed  him  quite  sane,  and 
have  so  testified." 

On  this  point,  the  testimony  shows,  that  Keenan  had  been 
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lodged  in  jail,  on  the  complaint  of  his  wife,  out  of  which  he 
was  bailed  by  Yan  Horn,  and  taken  to  his  house,  where  he 
remained  for  nearly  eighteen  months,  to  the  day  of  his  death. 
It  is  in  proof  by  one  of  Yan  Horn's  witnesses,  James  F. 
Keenan,  the  brother  of  Patrick,  that  he  continued  to  get  worse 
while  at  Yan  Horn's,  and  appeared  all  the  time  whilst  there 
to  be  under  the  influence  of  liquor.  We  would  infer  from 
this,  and  other  portions  of  the  testimony,  that  while  at  Yan 
Horn's,  he  was  not  debarred  the  use  of  stimulants,  though  Yan 
Horn  may  be  innocent  of  the  suspicion  of  furnishing  them. 
It  is  in  proof,  Yan  Horn  had  more  influence  over  him  than 
any  other  person.  It  is  also  in  proof,  that  he  was  not  in  any 
business,  or  in  a  position  to  owe  or  use  the  large  sum  for 
which  the  note  or  mortgage  was  given,  nor  is  there  any  evi- 
dence how,  or  in  what  manner  he  became  so  largely  indebted 
to  Yan  Horn.  In  his  answer,  Yan  Horn  fails  to  show  the 
grounds  of  indebtedness,  or  to  set  out  the  consideration  for 
which  the  note  and  mortgage  were  given.  These  circum- 
stances force  the  mind  to  conclude,  that  though  Keenan  was 
neither  insane,  or  lunatic  or  distracted,  he  was  in  such  a  mental 
condition  as  to  deprive  him  of  the  free  exercise  of  his  reason, 
and  quite  open  to  any  advances  his  friend  and  protector 
might  make  upon  him.  He  was  a  person,  who,  from  his  gene- 
ral deportment,  and  well-known  idiosyncrasies,  if  not  amount- 
ing to  insanity,  with  whom  a  cautious  and  prudent  man, 
having  no  bad  purpose  to  effect,  would  be  very  unwilling  to 
make  a  contract  in  the  absence  of  witnesses,  and  without  the 
ability  to  show,  by  clear  testimony,  that  it  was  for  a  full  con- 
sideration, the  terms  fairly  understood,  and  not  injurious  to 
the  party  making  it.  That  it  was  hona  fide  made  for  an  honest 
purpose.  We  think  these  elements  of  a  fair  contract  are 
wanting  in  this  case.  The  one  party  appears  from  the  evidence, 
if  not  insane,  to  possess  but  the  shattered  wreck  of  a  mind.  The 
other,  a  business  man  in  the  full  possession  of  all  his  faculties, 
and  who  declines,  when  called  upon  in  a  court  of  chancery, 
to  show  by  what  means,  and  for  what  cause,  he  became  the 
creditor  in  so  large  an  amount,  equal  to  the  whole  value  of 
the   property.     The    circumstances   force   the   inference,   that 
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advantage  was  taken  by  Yan  Horn,  of  Keenan's  imbecile 
mental  condition,  who,  it  may  be  safely  said,  if  not  insane, 
was  not  a  proper  person  to  make  a  large  contract.  A  court  of 
equity,  it  is  true,  will  not  set  aside  a  contract,  from  the  simple 
fact  that  the  intellectual  capacity  of  one  party  to  it,  is  below 
that  of  the  average  of  mankind,  unless  fraud  and  deceit  be 
proved,  but  it  will  do  so,  when  all  the  facts  and  circumstances 
enforce  the  belief,  that  from  imbecility  of  mind,  one  of  the 
contracting  parties  has  been  circumvented  or  overcome  by 
artifice  or  cunning,  and  from  these  infer  fraud.  But  while 
weakness  of  understanding  deserves  and  receives  protection,  it 
should  be  remembered  that  too  nice  an  investigation  of  ec- 
centricities and  imperfections,  may  lead  to  great  injustice.  '  In 
this  case  it  is  not  unjust  to  believe,  from  the  testimony  adduced, 
that  while  Keenan  was  at  Yan  Horn's,  liquor  was  always  with- 
in his  reach,  or  else  withheld  from  him  just  sufficiently  to 
keep  him  under  Yan  Horn's  control,  just  enough  being  used 
to  keep  in  action  his  disregard  of  all  his  moral  duties.  His 
infirmity  seems  to  have  progressed,  while  at  Yan  Horn's. 
His  sense  of  the  obligations  due  to  his  family  became  more 
and  more  blunted.  From  spending  his  means  in  trifles  to  give 
away  indiscriminately,  to  children  in  whom  he  had  no  special 
interest,  he  ended  very  naturally  in  alienating  all  his  property, 
without  the  color  of  an  equivalent.  He  was  then,  physically, 
such  a  wreck,  that  his  mind  ceased  to  retain  integrity  suf- 
ficient to  comprehend  any  moral  obligation.  In  the  absence 
of  this  sense  it  was,  that  the  note  and  mortgage  were  exe- 
cuted, by  which  the  proper  inheritance  of  his  children  passed  to 
a  stranger. 

We  cannot  but  think,  from  all  the  facts  in  the  case,  that 
Keenan  was  not,  at  the  time  of  the  execution  of  the  note  and 
mortgage,  of  sound  mind,  and  concur  with  the  court  below  in 
the  opinion,  that  they  should  be  regarded  as  void,  and  Yan 
Horn  be  perpetually  enjoined  from  proceeding  on  them,  seek- 
ing to  recover  thereon.  We  affirm  the  decree  of  the  Circuit 
Court 

Decree  affirmed. 
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Neland  Loomis,  Plaintiff  in  Error,  v.  Allen  Loomis, 
Defendant  in  Error. 

ERROR   TO  SUPERIOR   COURT   OF   CHICAGO. 

A,  in  anticipation  of  a  purchase  of  land,  proposed  to  B  to  become  interested 
with  him  in  it.  B  did  not  accept  the  proposition,  but  loaned  money  to  A, 
with  an  option  reserved  to  B  to  take  an  interest.  B  did  not  give  any  notice 
to  A  of  his  intention  to  take  the  interest;  did  not  pay  or  offer  any  money 
beyond  the  loan  with  which  to  secure  the  property,,  but  waited  till  it  ap- 
peared that  the  purchase  was  a  profitable  one,  then  filed  his  bill.  Held,. 
that  B  could  not  establish  a  trust  in  A  for  his  benefit.  Had  he  contributed 
to  the  payments  as  they  fell  due,  and  treated  the  transaction  as  a  purchase, 
it  might  have  created  a  resulting  trust  in  favor  of  B. 

The  bill  in  this  case  was  filed  Dec,  27, 1856,  to  compel  Allen 
Loomis,  the  defendant,  to  convey  to  complainant  an  undivided 
one-quarter  of  lots  13,  14,  15,  16,  17,  18  and  19,  in  block  4, 
Fort  Dearborn  Addition  to  Chicago. 

A  summary  of  this  case  may  be  stated  as  follows: 

Matthew  Lanin  having  negotiated  for  the  property  in  ques- 
tion of  C.  M.  Reed,  for  $7,000,  agreeing  to  pay  in  cash  one- 
quarter  of  the  purchase  money,  and  the  balance  in  one,  two 
and  three  years,  at  seven  per  cent.,  he  offered,  in  February, 
1852,  one-half  of  this  purchase,  at  the  same  price,  to  Allen 
Loomis,  if  he  would  advance  Lanin's  half  of  the  purchase- 
money,  taking  Laflin's  note  therefor,  with  eight  per  cent, 
interest,  not  to  be  repaid  till  all  the  purchase  money  was  paid. 
Allen  Loomis,  after  some  delay,  i.  e.9  in  October,  1852,  ac- 
cepted the  oifer,  agreed  to  join  Lanin  in  the  purchase,  obtained 
a  deed  from  Lanin,  and  did  advance,  as  fast  as  the  payments 
became  due,  all  the  money  called  for  by  the  terms  of  the  con- 
tract. 

Before  Allen  Loomis  accepted  the  offer  of  Lanin,  he  offered 
to  give  ISTeland  Loomis  a  quarter  interest  in  the  property,  if 
ISTeland  Loomis  would  advance  the  whole  of  the  purchase 
money  as  fast  as  it  became  due,  the  money  advanced  to  Laflin 
to  be  secured  by  his  note  at  eight  per  cent.,  and  not  to  be  re- 
paid by  Laflin  till  the  purchase  money  was  all  paid  up. 
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Complainant  lent  to  defendant,  May  27, 1852,  $900,  and  took 
therfor  a  receipt,  which  is  set  out  below. 

Allen  Loomis  went  to  Chicago  in  October,  1852,  and  accepted 
the  offer  of  Laflin,  and  took  a  deed  to  himself  from  Laflin  of  an 
undivided  half  of  the  property,  upon  an  agreement  to  fulfill  the 
conditions  of  the  purchase.  Allen  Loomis  made  all  the  pay- 
ments himself,  except  that  he  used  the  $900  borrowed  of  E  eland 
Loomis  towards  the  first  payment. 

ISTeland  Loomis  alleges  that  he  accepted  the  offer  of  Allen 
Loomis  (which  he  alleges  was,  that  Neland  Loomis  should  ad- 
vance one-half  the  purchase  money,  and  take  Laflin's  note  for 
Laflin's  share),  and  advance  the  $900  to  purchase  said  property, 
and  was  ready  to  advance  the  balance,  etc.,  and  is  entitled  to 
one-quarter  of  the  property,  etc.,  and  alleges  a  contract  between 
Neland  Loomis  and  Allen  Loomis,  to  purchase  the  undivided 
half  of  the  lands  upon  the  terms  proposed;  that  Allen  Loomis 
notified  Laflin  of  this  acceptance,  and  paid  the  $900  on  behalf  of 
Iceland  Loomis;  but  afterwards  induced  Laflin  to  make  a  deed 
to  him  alone,  and  now  seeks  to  deprive  Neland  Loomis  of  his 
right  in  the  property. 

The  answer  denies  the  case  made  by  the  bill. 

The  cause  was  heard  below  upon  the  bill,  answer,  replication 
and  proofs,  and  the  court  ordered  a  decree  to  be  entered,  dis- 
missing the  bill  at  the  costs  of  the  complainant.  It  is  con- 
tended that  this  is  erroneous. 

The  following  is  the  receipt  referred  to: 

"Suffisld,  May  27,  1852. 

"  "Received  of  Nelland  Loomis  $900,  which  I  do  agree  to  get  Matthew 
Laflin's  note,  of  Chicago,  for  the  same  amount,  drawing  eight  per  cent,  annu- 
ally. 

"This  money  is  calculated  to  be  turned  in  towards  the  seven  lots  M.  Laflin 
has  purchased  in  Chicago,  which  cost  $7,000,  which  the  said  Laflin  has  agreed 
that  the  said  Neland  shall  have  one-quarter  of  the  lots  at  first  cost,  said  A. 
Loomis  is  to  have  another  quarter  of  the  same  lots  which  the  said  Allen  and 
iNeeland  are  to  be  equal  owners. 

"  The  whole  affair  in  loss  and  gain, 

(Signed)  ALLEN    LOOMIS." 

Scates,  McAllister  &  Jewett,  for  Plaintiff  in  Error. 

I.  ~N-.  Arnold,  and  C.  Gregory,  for  Defendant  in  Error. 
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"Walker,  J".  It  is  insisted  upon  the  argument,  that  the 
evidence  in  this  case  shows  that  a  trust  was  created  in  favor 
of  complainant,  by  his  purchase  of  the  premises  by  defendant. 
It  was  not  an  express  trust,  as  that  can  alone  be  created  by 
written  agreement  executed  by  the  owner.  Such  a  trust  can- 
not be  created  by  a  person  having  no  title  to  the  premises.  It 
is,  of  course,  impossible  for  a  person  not  having  title,  to  trans- 
fer any  interest  in  a  thing  to  another  person.  In  this  case,  all 
of  the  negotiation  in  reference  to  complainant  acquiring  an. 
interest  in  the  premises,  occurred  before  defendant  became 
invested  with  any  title,  or  even  such  a  contract  as  he  could 
enforce  against  Laflin.  Defendant  at  the  time  only  had  an  offer 
from  Laflin  to  permit  him,  upon  complying  with  the  terms  of 
the  offer,  to  become  a  purchaser  of  one-half  of  the  lots.  This 
offer  was  not  accepted  by  him  until  several  months  subsequent 
to  his  proposition  to  complainant. 

Was  a  resulting  trust  created  by  this  transaction?  Such  a 
trust  is  always  implied  from  the  acts  of  the  parties,  or  is  created 
by  parol  agreement,  and  acts  performed  in  pursuance  of  such  an 
agreement.  It  is  clearly  illustrated  by  Chancellor  Kent,  who 
says  of  a  resulting  trust,  that  "when  an  estate  is  purchased  in 
the  name  of  A,  and  the  consideration  money  is  actually  paid  by 
B,  there  is  a  resulting  trust  in  favor  of  B,  provided  the  pay- 
ment of  the  money  is  clearly  proved.  The  payment  at  the 
time  is  indispensable  to  the  creation  of  the  trust;  and  this  fact 
may  be  established,  or  the  resulting  trust  rebutted,  by  parol 
proof."  4  Kent  Com.  305.  This  is  the  well  recognized  doc- 
trine established  by  adjudged  cases.  Thus  it  is  seen  that  to 
create  a  resulting  trust,  the  purchase  money  must  belong  to 
one  person,  and  the  purchase  made  in  the  name  of  another. 
The  purchase  money  actually  paid  at  the  time  draws  to  it  the 
equitable  right  to  enjoy  the  benefit  of  the  purchase,  and 
although  \he.  legal  title  may  be  transferred  to  a  different  per- 
son, a  court  of  chancery  will  execute  the  trust,  and  prevent  the 
perpetration  of  a  fraud. 

There  was  no  money  paid  by  complainant  on  the  purchase, 
when  it  was  made.  The  money,  which  he  advanced,  was  be- 
fore the  contract  was  closed  with  Laflin,  and  complainant  had 
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not  then,  if  he  ever  had,  agreed  to  become  a  party  to  the  pur- 
chase. It  was  advanced  as  a  loan,  with  the  option,  if  he  chose, 
to  convert  it  into  an  advance  on  the  purchase,  if  LamVs  offer 
was  accepted.  There  is  no  evidence  in  the  record,  that  he  ever 
gave  notice  that  he  so  regarded  the  advance  of  money,  at  any 
time  before  the  conveyance  was  made  to  defendant,  or  before 
the  remainder  of  the  purchase  money  was  paid.  He  made 
no  other  advance  of  money  to  meet  the  payments,  nor  did  he 
offer  to  do  so,  and  has  not  tendered  his  proportion  of  the 
purchase  money,  if  he  was  a  purchaser.  It  seems  clear  that 
he  regarded  it  a  loan,  until  it  was  demonstrated  that  the  pur- 
chase was  profitable.  He  on  different  occasions  denied  that 
he  had  any  interest  in  the  premises.  Had  he  treated  the  trans- 
action as  a  purchase,  and  made  the  payments  as  they  fell  due, 
the  transaction  might  have  created  a  resulting  trust.  But  fail- 
ing to  do  so,  he  cannot  be  regarded  as  having  any  interest  in 
the  land. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Abner  Strawn  et  al.9  Appellants,  v.  William  Cogs- 
well et  al.,  Appellees. 

appeal  from  lasalle. 

The  prejudice  of  a  juror  against  a  person,  not  a  party  to  a  suit,  can  form  no 
objection  to  his  competency. 

Upon  a  contract  to  furnish  a  shaft,  and  other  machinery,  for  a  mill,  which  are 
not  according  to  contract,  the  measure  of  damages  is  the  difference  in  value 
between  the  articles  furnished,  and  such  as  the  contract  required,  together 
with  the  loss  of  use  whilst  being  replaced. 

The  receiving  of  articles  so  contracted  for,  and  putting  them  to  use,  will  not 
estop  a  party  from  claiming  damage,  if  they  shall  prove  defective. 

A  contract  to  furnish  materials  for  a  mill  at  Marseilles,  if  it  does  not  appear 
that  the  defendant  has  more  than  one  mill  at  that  place,  will  be  a  suffi- 
ciently definite  description  of  property,  to  enable  the  creation  of  a  mechan- 
ics' Hen. 

A  decree  under  a  mechanics'  lien,  should  require  at  least  ninety  days'  notice 
of  the  time  of*  sale,  and  if  the  amount  be  large,  six  months'  notice  of  the 
clay  of  sale,  will  not  be  an  unreasonable  time. 
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This  was  a  petition  for  mechanics'  lien,  filed  "by  appellees 
against  the  appellants,  fonncled  upon  a  contract  to  furnish  cer- 
tain iron  castings,  for  a  grist  mill  at  Marseilles,  in  the  county 
of  LaSalle.  The  petition  also  alleges,  that  Cogswell  and 
C ashman  had  furnished  a  larare  amount  of  extra  work  and 
materials  for  said  mill,  which  appellants  had  promised  to  pay 
for  at  their  value.  Cogswell,  and  Cogswell  and  Cushman, 
prayed  for  a  lien  for  the  amounts  due  to  them  separately. "  A 
demurrer  was  sustained  to  so  much  of  the  petition  as  prayed  a 
lien  for  Cogswell  and  Cushman,  and  overruled  as  to  the  petition 
for  Cogswell  in  his  own  behalf. 

The  answer  of  appellants  denies  the  performance  of  the 
work,  etc.,  under  the  contract,  in  a  workmanlike  manner; 
alleges  that  the  materials  furnished  were  not  of  the  character 
and  quality  mentioned  in  the  contract.  They  also  charge 
that  the  work  was  not  done  and  furnished  within  the  time 
named  by  the  contract,  and  that  they  sustained  damage  in  con- 
sequence. 

There  was  a  trial  by  jury,  and  a  finding  for  appellee,  for 
one  thousand  dollars,  and  a  decree  was  entered  in  favor  of 
Cogswell,  affirming  a  lien  on  the  mill,  etc.,  at  Marseilles,  and 
directing  its  sale,  etc.,  within  twenty  days  from  the  date  of  the 
decree. 

Upon  empanneling  the  jury,  one  Huston  was  called,  who 
stated  that  he  knew  Cogswell  and  Cushman,  and  that  he  had  a 
strong  prejudice  against  the  latter.  Huston  was  challenged 
for  cause,  and  excused. 

The  testimony  was  very  voluminous,  but  its  effect  and  scope 
can  be  gathered  from  the  instructions. 

The  following  instructions  were  asked  and  given  for  plaintiff 
below: 

1.  If  the  jury  believe,  from  the  evidence,  that  Cogswell 
has  furnished  the  materials  and  put  up  in  a  workmanlike 
manner,  the  articles  mentioned  in  the  contract  in  the  mill  of 
Strawn,  Moore  &  Cook,  at  Marseilles,  and  set  the  stones  on 
the  foundation  in  a  workmanlike  manner,  and  put  the  mill,  so 
far  as  the  two  wheat  runs  of  stones  are  concerned,  in  a  good 
running  condition,  and  that  the  delay  in  the  finishing  of  said 
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contract  after  the  time  of  the  completion  thereof  had  expired, 
was  caused  by  said  Strawn,  Moore  &  Cook,  or  was  by  their  con- 
sent, then  the  said  Cogswell  is  entitled  to  recover  the  balance 
unpaid  on  said  contract,  and  ten  per  cent,  interest  thereon  from 
the  date  of  the  same. 

2.  If  the  jury  believe,  from  the  evidence,  that  Strawn,  Moore 
&  Cook  were  present  at  the  mill  before  and  after  the  time  for 
the  completion  of  the  contract  had  elapsed,  and  made  no  objec- 
tion to  Cogswell  going  on  with  the  work,  and  did  give  direc- 
tions about  extra  w^ork,  and  that  Cogswell  was  delayed  by  the 
performance  of  extra  work  by  them,  then  the  jury  would  be 
authorized  in  finding  that  the  delay  was  consented  to  by 
Strawn,  Moore  &  Cook,  and  that  the  necessity  of  completing 
the  contract  in  sixty  days  was  waived  by  them,  and  they  would 
not  be  entitled  to  any  damages  therefor. 

3.  If  the  jury  believe,  from  the  evidence,  that  defendants 
accepted  and  received  the  materials  and  work  mentioned  in  the 
contract,  when  Cogswrell  had  completed  the  same,  as  a  com- 
pliance with  and  performance  of  the  contract  on  his  part,  then 
Cogswell  is  entitled  to  recover  the  amount  unpaid  on  the  con- 
tract, and  ten  per  cent,  interest  thereon. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  bolt  con- 
tracted to  be  furnished  and  put  up  by  Cogswell  was  altered, 
changed,  and  divided  into  two,  at  the  request  and  by  the  order 
and  direction  and  under  the  supervision  of  the  defendants,  then 
the  jury  may  take  such  facts  into  consideration  in  determining 
whether  the  defendants  accepted  the  same  as  made  for  the  one 
mentioned  in  the  contract. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  mill  did 
not  work  well  because  the  defendants  did  not  or  could  not  take 
care  of  and  run  the  mill  properly,  the  jury  have  the  right  to 
take  such  fact,  if  proved,  into  consideration  in  determining 
whether  or  not  Cogswell  performed  his  contract. 

6.  No  particular  words  or  form  are  necessary  to  amount  to 
an  acceptance  of  the  work,  but  such  acceptance  may  be  by  any 
words  or  acts  which  show  that  the  defendants  were  satisfied  with 
the  same. 

7.  If  the  jury  believe,  from  the  evidence,  that  those  facts  of 
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the  answer  of  the  defendants  which  have  been  read  to  the  jury 
as  evidence,  are  contradicted  by  his  witnesses,  or  by  one  strong- 
ly corroborated  by  other  testimony,  then  they  are  entitled  to 
disregard  such  parts  of  said  answer. 

The  defendants  then  asked,  among  others,  the  following  in- 
structions, which  were  refused: 

5.  The  jury  are  instructed,  that  if  the  material  and  machine- 
ry in  question  were  furnished  and  put  up  in  a  building  be- 
longing to  the  defendants,  upon  the  lands  of  defendants,  the 
fact,  if  proven,  that  said  defendants  kept  said  machinery  in  said 
building,  and  attempted  to  use  it,  and  finally  put  in  running 
order  by  repairing  it  at  their  own  expense,  does  not  show  that 
said  defendants  intended  to  accept  the  putting  up  of  said  ma- 
chinery, as  it  was  put  up,  as  a  full  compliance  with  and  com- 
pletion of  said  contract. 

7.  If  the  jury  believe,  from  the  evidence,  that  there  were  no 
delays  occasioned  by  the  defendants,  except  such  as  the  plain- 
tiff assented  to  at  the  time,  and  that  plaintiff,  without  objec- 
tions, put  his  men  at  other  work,  such  delay  would  furnish  no 
excuse  to  plaintiff  for  not  performing  the  contract  by  the  stipu- 
lated time. 

8.  The  jury  are  instructed,  that  the  petitioner  can  only  re- 
cover under  the  contract  set  out  in  the  petition.  He  cannot 
abandon  that  contract  and  recover  in  this  action  under  any 
other,  either  expressed  or  implied. 

To  the  giving  of  plaintiff's  said  instructions,  and  the  refusal 
to  give  defendants'  said  5th,  7th  and  8th  instructions,  defend- 
ants excepted. 

Motion  by  defendants  for  new  trial  overruled. 

Motion  by  defendants  in  arrest  of  judgment  overruled. 

The  following  errors  were  assigned: 

The  court  erred  in  admitting  improper  evidence  offered  by 
plaintiff  below. 

The  court  erred  in  refusing  to  admit  proper  evidence  offered 
by  the  defendants  below. 

The  court  erred  in  giving  to  the  jury  the  said  instructions, 
and  each  of  them,  asked  by  the  plaintiff  below. 

The   court  erred  in   refusing  to  give  to  the  jury  the  said 
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5 tli,  7th  and  8th  instructions,  and  each  of  them,  asked  by  the 
defendants  below. 

The  court  erred  in  overruling  the  motion  of  said  defendants 
for  a  new  trial  in  said  cause. 

The  court  erred  in  overruling  the  motion  of  defendants  in 
arrest  of  judgment  in  said  cause. 

The  court  erred  in  rendering  the  decree  aforesaid  in  manner 
and  form  aforesaid. 

Glover,  Cook  &  Campbell,  for  Appellants. 

Gray,  Avery  &  Bushnell,  for  Appellees. 

Walker,  J.  This  record  discloses  nothing  which  shows 
Huston  to  have  been  an  incompetent  juror.  He,  when  exam- 
ined, expressed  a  strong  dislike  to  Cushman,  but  none  against 
Cogswell.  Cushman  had  ceased  to  be  a  party  to  the  record, 
and  nothing  appears  indicating  that  he  had  any  further  inter- 
est in  the  suit.  The  individual  claim  of  Cogswell  was  alone 
in  controversy.  The  prejudice  of  a  juror  against  a  person  not 
a  party  to  the  suit,  can  form  no  objection  to  the  competency  of 
the  juror.     The  court  erred  in  rejecting  this  juror. 

Appellants  inquired  of  different  witnesses,  how  long  the 
mill  was  idle,  and  what  it  was  worth  during  that  time.  The 
appellee  objected  to  the  question  being  answered,  which  the 
court  sustained.  Was  this  the  true  rule  for  the  measure  of 
damages  in  such  a  case?  Where  work  of  this  character  is 
performed,  and  it  proves  not  to  be  according  to  contract,  the 
true  measure  is,  the  difference  in  value  between  the  work  as 
performed  and  such  as  the  contract  requires,  together  with  the 
necessary  loss  of  its  use  whilst  the  change  is  being  made.  It 
is  not  right  or  proper,  that  the  owner  should  permit  the  ma- 
chinery to  remain  idle  for  an  unreasonable  time,  and  thus 
delay  the  alteration  of  the  machinery,  and  then  recover  for 
loss  during  the  whole  period.  If,  after  receiving'  the  work,  it 
be  found  to  be  defective,  the  owner  may  recover  a  sum  of 
money  sufficient  to  alter  the  defective  machinery  to  what  it 
should  have  been  under  the  contract,  with  a  reasonable  com- 
pensation for  its  use  for  the  period  of  time  necessary  to  make 


462  OTTAWA, 


Strawn  et  al.  v.  Coerswell  et  at. 


the  change.     This  is  the  damage  he  has  sustained,  and  is  the 
true  measure. 

Improvements  of  this  description  being  permanent  and  fixed, 
and  requiring  skill  to  test  their  sufficiency,  their  being  received 
and  being  put  to  use  is  not  such  an  acceptance  as  estops  the 
party  from  claiming  damages  for  their  being  defective.  The 
mechanic  might  be  released  from  all  liability,  if  the  owner  so 
agreed  at  the  time  of  accepting  the  work,  or  by  such  circum- 
stances as  showed  that  he  was  satisfied  with  the  work.  These 
are  all  questions  for  the  consideration  of  the  jury.  This  evi- 
dence was  properly  rejected,  as,  if  admitted,  it  would  have  af- 
forded too  broad  a  basis  to  measure  the  damages. 

It  is  also  urged,  that  the  real  estate  to  which  the  machinery 
was  attached  was  not  described  with  sufficient  precision  in  the 
agreement,  so  as  to  create  a  statutory  lien.  The  lot  is  not 
described  by  numbers  or  by  metes  and  bounds.  Cogswell 
agreed  "  to  furnish  and  put  up,  in  a  workmanlike  manner,  in  a 
mill  belonging  to  the  part}T  of  the  second  part,  at  Marseilles, 
the  following  articles  "  of  machinery,  which  are  therein  speci- 
fied. It  does  not  appear  that  appellants  had  more  than  one 
mill  at  Marseilles,  and  until  that  is  shown,  there  is  nothing 
vague  or  uncertain  in  this  description.  Such  a  description  in 
a  deed  would  be  sufficient  to  pass  the  title,  and  no  reason  is  per- 
ceived for  greater  accuracy  to  enable  the  parties  to  create  a 
mechanics'  lien. 

It  is  further  insisted,  that  the  decree  is  erroneous  because 
it  authorizes  a  sale  at  the  end  of  sixty  days.  This  was  held 
to  be  erroneous  in  the  case  of  Link  v.  Architectural  Iron 
Works,  24  111.  551.  It  was  there  said,  that  in  no  case  should 
the  sale  be  made  at  an  earlier  period  than  the  end  of  an  exe- 
cution at  law.  In  such  cases  the  statute  has  not  required  the 
sale  at  an  earlier  period  than  ninety  clays  after  the  writ  shall 
be  issued.  And  this,  too,  when  the  party  has  a  year  to  redeem 
real  estate  when  thus  sold.  In  cases  of  strict  foreclosure,  it 
has  been  the  practice  in  England  to  decree  the  payment  of 
the  money  within  six  months,  and  even,  in  cases  of  hardship, 
and  where  there  are  peculiar  circumstances  requiring  it,  to 
extend  the  time  for  a  further  period  of  six  months.     We  have 
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been  referred  to  no  case  or  class  of  cases,  which,  directly  or 
by  analogy,  require  an  irredeemable  sale  to  be  made  at  so 
short  a  day.  We  are  fully  satisfied,  that  in  a  sale  of  this 
character,  it  is  error  to  order  a  sale  at  an  earlier  period  than 
ninety  days  from  the  date  of  the  decree,  and  when  the  sum  is 
large,  and  the  estate  is  valuable  beyond  the  amount  of  the 
incumbrance,  that  even  six  months  should  be  given  for  pay- 
ment before  a  sale  is  ordered.  In  all  such  cases  the  court  is 
required  to  exercise  a  sound  discretion  in  view  of  the  interests 
of  all  the  parties. 

The  decree   of  the  court  below   must  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 


The  Marine  Bank  of  Chicago,  Appellant,  v.  Thomas 
L.  Rushmoke  et  al.,  Appellees. 

appeal  from  the  superior  COURT  OF  CHICAGO. 

A  bill  of  exceptions  need  not  declare  that  it  contains  all  the  evidence ;  if  it 
appears  that  such  is  the  case.    The  declaration  that  "the  testimony  here 
closed, ' '  will  be  considered  as  equivalent  to  the  assertion  that  all  the  evi-  ♦ 
dence  is  presented. 

Where  a  bank  undertakes  to  collect  for  a  customer,  and  does  so,  and  upon  the 
receipt  of  the  funds,  mixes  them  with  the  general  funds  of  the  bank,  the 
money  collected  becomes  a  deposit  to  the  credit  of  the  customer,  like  other 
general  deposits,  to  be  governed  by  the  same  rules. 

If  the  funds  received  by  the  bank  on  the  collection  are  or  become  depreciated, 
the  bank  must  suffer  the  loss. 

A  tender  of  money  must  be  kept  good,  to  avail  the  party  tendering. 

A  note  payable  in  "Illinois  currency,"  must  be  satisfied  by  something  equiva- 
lent to  coin. 

On  the  3rd  day  of  May,  1861,  the  appellees,  doing  business 
in  the  city  of  New  York,  sent  for  collection  by  mail  to  the 
appellant,  at  Chicago,  five  certificates  of  deposit,  payable  in 
Illinois  currency,  each  dated  April  19,  1861,  and  made  by  F. 
Granger  Adams,  of  Chicago,  by  whom  they  were  made  paya- 
ble. The  letter  enclosing  these  certificates  instructs  the  bank 
that  when  paid,  it  shall  hold  the  proceeds  to  June  1,  1861,  and 
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then  remit  by  draft  on  New  York,  less  the  current  rate   of 
exchange  at  that  time. 

This  letter  of  instructions  contains  a  P.  S.,  as  follows:  "If 
in  the  interval  of  thirty  days  from  May  2nd,  exchange  can  be 
procured  on  New  York  at  three  per  cent.,  you  can  use  your 
discretion  and  remit  to  us,  but  do  not  at  any  higher  rate." 

The  above  letter  of  instructions  was  received  by  the  bank 
at  Chicago,  and  the  certificates  were  duly  collected  in  the  then 
Illinois  currency,  i.  e.,  Illinois  bank  notes,  and  put  to  the 
credit  of  the  appellees. 

When  the  collection  of  the  certificates  was  made,  the  cur- 
rency was  depreciated.  The  value  or  price  of  gold,  in  cur- 
rency, was  nominally  quoted  ten  per  cent.  It  was  still 
depreciating,  and  so  continued  until  the  18th  day  of  May, 
when  the  whole  system  of  banking  and  currency  in  the  State 
was  prostrated. 

On  the  30th  day  of  May,  appellees  directed  the  bank  by 
letter,  not  to  remit,  as  they  thought  exchange  would  be  down 
in  a  few  days  to  one  or  two  per  cent.  To  which  the  bank 
replied  on  the  1st  of  June,  that  the  business  community 
refused  to  receive  Illinois  bank  notes  only  at  sixty  cents  on 
the  dollar. 

The  evidence  in  this  case,  in  reference  to  the  currency,  is 
substantially  the  same  as  that  reported  in  the  27th  Illinois, 
page  525,  Marine  Bank  v.  Chandler. 

The  jury  found  the  issues  for  the  plaintiffs  below,  and 
assessed  their  damages  at  $875.62. 

A  motion  for  a  new  trial  was  overruled. 

Plaintiffs'  instructions  were  then  given  to  the  jury  by  the 
court,  as  follows: 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  plaintiffs  sent  the  certificates  of  deposit, 
given  in  evidence,  to  the  defendants  for  collection,  which  were 
collected  by  the  defendants,  and  there  was  no  express  or 
implied  agreement  as  to  the  relation  which  should  exist 
between  the  parties — that  no  agency  was  created  as  to  the 
funds  collected,  except  to  collect  the  certificates  in  the  funds 
in  which  they  were  payable,  and  to  hold  the  same  subject  to 
demand  of  the  plaintiff's. 
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If  the  jury  believe,  from  the  evidence,  that  the  Marine  Bank 
received  the  proceeds  of  the  certificates  of  deposit  sent  by  plain- 
tiffs, and  credited  the  plaintiffs  with  the  same,  the  relation  of 
debtor  and  creditor  is  created  between  the  defendants  and  the 
plaintiffs,  so  far  as  to  require  the  payment  to  plaintiffs  of  the 
same  funds  in  which  the  certificates  were  payable,  on  the 
demand  of  the  plaintiffs. 

The  court  was  then  asked  to  give  the  following  instructions 
for  the  defendant  below,  which  were  refused: 

If  the  jury  believe,  from  the  evidence,  that  defendants 
acted  as  agents  of  the  plaintiffs,  and  acted  for  them  as  bankers 
according  to  the  ordinary  and  usual  custom  of  bankers,  and 
collected,  under  instructions  from  plaintiffs,  the  amount  in  con- 
troversy in  this  case,  in  what  was  understood  by  all  parties  to 
be  a  depreciated  currency,  and  that  said  defendants,  without 
any  want  of  ordinary  and  usual  diligence,  in  like  cases,  held 
the  funds  collected  at  the  request  of  plaintiffs,  then  defendants 
are  only  responsible  for  the  same  kinds  of  funds  collected,  and 
a  tender  of  said  funds  at  the  time  of  the  demand,  was  a  good 
tender  in  discharge  of  the  contract,  and  plaintiffs  cannot 
recover. 

The  court  is  requested  to  instruct  the  jury,  that  plaintiffs 
cannot  recover  under  the  money  counts,  if  the  evidence  only 
shows  the  authorized  receipt  by  defendants  of  Illinois  bank 
notes. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that 
plaintiffs  authorized  defendants  to  take  the  amount  of  their 
demand  in  depreciated  or  non -convertible  currency,  or  Illi- 
nois bank  notes,  at  their  risk,  and  that  defendants  held  said 
currency  according  to  the  usual  custom  of  bankers,  then  the 
defendants  are  only  liable  for  the  value  of  the  currency,  when  or 
at  the  time  the  same  was  demanded,  with  interest. 

If  the  jury  believe,  from  the  evidence,  that  according  to 
the  agreement  and  understanding  between  the  parties  in  this 
case,  the  defendants  acted  according  to  the  instructions  of  the 
plaintiffs,  in  collecting  the  demand  in  question  in  depreciated 
Illinois  currency,  greatly  below  the  par  value  of  coin  or  specie, 
and  held  such  currency  afterwards  at  the  request  of,  or 
Vol.  XXVIII.  —  30 
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according  to  the  instructions  of  plaintiffs,  then  the  risk  of  depre- 
ciation was  assumed  by  the  plain  tiffs  as  principals,  and  they  can 
only  recover  the  real  value  in  coin  or  money  of  such  currency, 
at  the  time  of  demand  made  in  June,  1861. 

If  the  jury  believe,  from  the  evidence,  that  defendants  acted 
as  agents  for  plaintiffs,  and  as  such  collected  the  amount  claimed 
in  this  suit  in  Illinois  currency,  according  to  the  requestor  in- 
structions of  said  plaintiffs,  and  then  held  the  same  funds  accord- 
ing to  such  instructions,  and  that  said  funds  became  depreciated 
in  value  below  coin  or  specie,  then  the  law  is,  that  plaintiffs  can 
only  recover  the  value  of  such  funds  at  the  time  of  plaintiffs' 
demand  on  the  14th  of  June,  1861. 

If  the  jury  believe,  from  the  evidence,  that  defendants  col 
lected  the  amount  claimed  in  this  case,  as  the  agents  of  the 
plaintiffs,  and,  according  to  the  instructions  of  said  plaintiffs, 
collected  said  claim  in  Illinois  currency,  which  afterwards 
became  depreciated  in  value  below  that  of  coin  or  specie,  and 
that  the  said  funds  were  held  at  the  request  of  said  plaintiffs; 
in  that  case  plaintiffs  are  entitled  only  to  the  value  of  said 
funds  at  the  time  of  the  demand  made  on  the  14th  of  June, 
1861. 

The  errors  assigned  are,  That  the  court  below  erred  in  over- 
ruling the  motion  of  defendants  for  anew  trial. 

The  court  erred  in  admitting  improper  testimony  to  goto  the 
jury,  under  the  counts  contained  in  the  declaration. 

The   court   erred    in   giving    improper   instructions   to  the 

jm7- 
The  court  erred  in  refusing  the  instructions  to  the  jury  asked 

for  by  said  defendants. 

The  verdict  is  against  the  law  and  the  evidence,  and  against 

the  instructions  given  in  the  case. 

Fuller  &  McCagg-,  and  T.  Hoyne,  for  Appellant. 

The  general  rule  in  all  such  cases  as  this  is  well  established, 
that  the  agent  is  bound  to  the  use  of  all  reasonable  care  and 
diligence,  the  same  that  a  reasonable  man  under  similar  cir- 
cumstances would  take  of  his  own  a  fairs.  He  is  to  conform 
to  common   usage  in  the  absence  of  specific  instructions,  and 
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the   loss,   if  any,   is   that   of   his   principal.      2   Parsons    on 
Cont.  73. 

We  insist,  that  having  tendered  and  offered  plaintiffs  be- 
low the  kind  of  funds  collected,  that  we  were  not  at  all  in 
default;  and  that  in  any  event,  the  same  could  not  be  recov- 
ered under  the  counts  in  the  declaration,  which  contains  only 
the  "  money  counts."  Scott  v.  Conover,  1  Halst.  225;  Kirk- 
vatrick  v.  McColloch,  3  Humph.  Tenn.  171;  McCormick  v. 
Trotter,  10  Serg.  &  E.  94;  Farwell  v.  Kennett,  7  Mo.  596; 
Stevenson  v.  Unkefer,  14  111.  105;  Anderson  v.  Ewing,  3 
Littell,  245,  the  principles  of  which  are  affirmed  and  approved 
in  Smith  v.  Dunlap,  12  111.  184. 

J.  E.  Garey,  and  Porter  &  Steele,  for  Appellees. 

These  certificates  were  for  "$945.21  Illinois  currency,"  and 
they  were  "  payable  in  like  funds"  at  any  time  the  certificates 
should  be  returned.  "  Currency"  is  the  general  term  for  the 
money  medium,  or  that  which  circulates  as  and  for  money,  in 
trade  and  business  transactions.  The  term,  unqualified  and 
unexplained,  means  the  standard  currency  of  the  country. 
"  Illinois  currency"  means  the  currency  of  Illinois.  The  cer- 
tificates being  for  currency  or  current  funds,  and  being  pay- 
able in  "like  funds,"  called  for  current  money  or  current 
bank  notes  or  par  funds.  There  is  no  foundation  for  any  sug- 
gestion to  the  effect,  that  if  we  had  held  the  certificates  until 
we  made  the  demand  on  the  bank,  we  could  only  have  got 
bank  notes  of  Illinois  banks  greatly  depreciated,  and  there- 
fore we  should  not  ask  more  of  the  appellant.  Moore  v. 
Morris,  20111.  257;  Troicbridge  v.  Seaman,  21  111.  101 ;  /SV^ 
v.  Whitney,  20  111.  144;  Judah  v.  Haines,  19  Johns.  144; 
Keith  v.  Jones,  9  Johns.  120. 

The  record  does  not  show  that  the  bill  of  exceptions  con- 
tains all  the  evidence  given  in  the  case,  and  the  presumption 
of  law  is,  that  there  was  evidence  to  justify  and  sustain  the 
verdict. 

The  appellant,  a  bank,  being  chargeable  with  the  receipt  of 
current  funds  on  the  collection  of  the  certificates,  and  having, 
on    collecting   the    same,    given    credit    for    "  $945.21,"    the 
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amount  thereof,  and  having  used  the  funds  collected,  is  liable 
for  the  above  amount.  C orbit  v.  The  Bank  of  Smyrna,  2 
Harrington,  235;  President  and  Bank  of  Kentucky  v. 
Wister,  2  Peters,  318;  Bank  of  Missouri  v.  Benoist,  10 
Mo.  519;  Edwards  v.  Morris,  1  and  2  Ohio,  241;  Bank 
of  U.  S.  v.    Waggoner,  9  Peters,  378. 

"We  are  bound  to  presume  that  the  appellant  received -specie 
for  the  notes  they  received  on  the  certificates,  or  might  have 
-done  so  on  presentation  of  the  same.  Philips  v.  Blake,  1 
Mete.  156. 

"When  a  bank  makes  a  collection  for  a  customer,  and  holds 
the  proceeds,  which  pass  into  the  general  funds  of  the  bank, 
the  relation  of  debtor  and  creditor  arises,  and  not  that  of 
principal  and  agent,  and  all  risk  as  to  the  funds  is  that  of  the 
bank.  Story  on  bailments,  sec.  88;  Edwards  on  Bailments, 
p.  66;  Commercial  Bank  of  Albany  v.  Hughes,  17  "Wend. 
100;  Smedes  v.  Bank  of  TItica,  20  Johns.  379,  380;  Chap- 
man v.  White,  2  Selclen,  417;  Munn  v.  Burch,  25  111.  35; 
Matter  of  Franklin  Bank,  1  Paige,  249:  TJ.  8.  Bank  v.  Bank 
of  Georgia,  19  Wheat.  342;  C orbit  v.  Bank  of  Smyrna,  2 
TIarr.  235;  Wray  v.  Tuskegee  Ins.  Co.,  34  Ala.  58;  In  matter 
of  Stafford,  11  Barb.  354. 

Granting  that  the  bank  may  be  regarded  as  agent,  if  an 
agent  mingles  the  funds  of  his  principal  with  his  own,  or  uses 
them,  he  becomes  a  debtor  of  his  principal.  In  matter  of 
Stafford,  11  Barb.  354;  Wren  v.  Kirlon,  11  Yesey,  Jr.  382; 
Case  v.  Abeel,  1  Paige,  402;  Story  on  Agency,  sec.  228  and 
note,  sec.  229  et  seq.;  8  Ohio  State  Kep.  465—482. 

That  the  bank  was  directed  to  hold  the  amount  collected 
till  June  1st,  does  not  in  any  way  affect  the  case  unless  favor- 
ably for  the  appellees. 

The  calculation  or  supposition  that  money  collected  or 
deposited  will  not  be  called  for  immediately,  is  the  basis  and 
inducement  of  banking  business  to  a  great  extent.  Smeedes 
v.  The  Bank  of  TJtica,  20  Johns.  379,  380;  Same  case  in 
error,  3  Cow.  662,  683,  684. 

The  common  counts  for  money  had  and  received  and 
account    stated   were    appropriate  and   sufficient.     Bank    of 
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Missouri  v.  Benoist,  10  Mo.  519;  Pickarcl  v.  Banks,  13 
East,  20;  Ilcald  v.  Bennett,  1  Doug.  Mich.  513;  Welch  v. 
Frost,  1  Manning,  30;  Gordon  v.  Camp,  4  Fla.  422;  C  orbit 
v.  Bank  of  Smyrna,  2  Har.  235;  Ehrensberger  v.  Anderson, 
3  Ex.  147;  Bank  of  Kentucky  v.  Wister,  2  Peters,  3l8; 
ifa?i/L'  ^  United  States  v.  Bank  of  Georgia,  10  V/heat.  333; 
Fairbanks  v.  Blackington,  9  Pick.  93;  Floyd-  v.  Day,  3  Mass. 
403;  Hemmenway  v.  Bradford,  14  Mass.  121;  Vermont 
State  Bank  v.  Stoddard,  Brayt.  Y.  24;  Andrew  v.  Robinson, 
3  Camp.  198;  iVew  2fop«  ZM  2?rc£$u  v.  Parry,  11  111.  467; 
Ainslee  v.  Wilson,  7  Cow.  668;  Harrington  v.  McMorris,  1 
Eng.  C.  L.  123. 

As  to  defendant's  instructions  refused,  the  first  instruction 
asked  was  erroneous,  because  the  tender  would  not  be  "  in  dis- 
charge of  the  contract,"  and  the  tender  could  be  of  no  avail 
without  being  kept  good  by  bringing  the  funds  tendered  into 
court.  Conwell  v.  Humphrey,  9  Ind.  136;  De  Wolf  v.  Long, 
2  Grilm.  679;  Edwards  v.  Morris,  1  and  2  Ohio,  241. 

Breese,  J".  This  was  an  action  of  assumpsit,  brought  in 
the  Superior  Court  of  Chicago  by  the  appellees  against  the 
appellant.  The  declaration  only  contains  the  common  money 
counts  and  account  stated.  The  plea  was  non-assumpsit,  and 
a  verdict  and  judgment  for  the  plaintiff,  and  a  motion  for  a 
new  trial,  which  was  overruled.  A  bill  of  exceptions  was 
tiled,  and  the  record  brought  here  by  defendants  by  appeal, 
who, assign  for  error,  1,  The  overruling  the  motion  for  a  new 
trial;  2,  in  admitting  improper  testimony;  3,  in  giving  im- 
proper instructions  to  the  jury;  4,  in  refusing  the  instructions 
asked  for  by  the  defendants;  and  5,  that  the  verdict  is  against 
the  law  and  the  evidence,  and  against  the  instructions  of  the 
court. 

A  preliminary  objection  is  made  by  the  appellees,  that  the 
bill  of  exceptions  does  not  purport  to  contain  all  the  evidence, 
and  therefore  this  court  cannot  know  there  was  not  evidence 
sufficient  to  support  the  verdict. 

In  the  case  of  Stickney  et  al.  v.  Cassell,  1  Gilm.  420,  and 
again  in  the  case  of  Harris  et  al.  v.  Miner,  at  this  term,  this 
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court  held  that  it  was  immaterial  whether  the  fact  is  expressly 
stated  that  the  hill  of  exceptions  contains  all  the  evidence,  or  is 
manifested  in  any  other  way. 

It  is  not  expressly  stated  in  this  bill  of  exceptions,  that  it 
coil  tains  all  the  evidence  offered,  but  it  states,  after  reciting  the 
evidence,  "the  testimony  here  closed."  This  is  equivalent  to 
an  express  averment  that  it  was  all  the  evidence  heard  in  the 
cause.  In  practice,  testimony  is  never  considered  closed,"  until 
all  the  evidence  is  heard, 

The  first  error  is  not  pressed  upon  the  consideration  of  the 
court,  otherwise  than  as  involved  in  the  argument  presented  on 
the  other  assignments  of  error,  which  being  disposed  of,  will 
dispose  of  the  case. 

The  defendants  have  discussed  the  several  errors,  and  pre- 
sented, very  ably,  their  views  upon  the  whole  case,,  and  we  will 
pursue  the  course  they  have  marked  out. 

The  first  points  they  make  are  that  in  receiving  the  certifi- 
cates and  in  collecting  the  money  upon  them,  appellants  were 
bailees  only — that  they  acted  merely  as  the  agent  of  the 
appellees,  and  made  the  collections  strictly  in  accordance  with 
their  letter  of  instructions  of  May  30,  1861,  and  were  bound 
only  to  the  use  of  such  reasonable  care  and  diligence  as  a 
prudent  man,  under  similar  circumstances,  would  take  of  his 
own  affairs;  and  that  having  tendered,  and  offered  to  appellees, 
the  same  kind  of  funds  as  those  collected,  they  were  not  in 
default;  and  that  in  this  event  no  recovery  co aid  be  had  of 
them  under  the  counts  in  this  declaration,  as  they  are  counts  for 
money  only. 

The  question  is,  did  they  receive  these  certificates,  collect 
them  and  put  the  proceeds  in  their  vaults,  as  the  proof  shows 
they  did,  by  mixing  them  up  with  their  own  moneys,  as  an 
agent  merely,  and  was  the  relation  between  the  parties  that  of 
principal  and  agent?  So  far  as  the  receipt  of  the  certificates 
and  their  collection  is  concerned,  the  appellants  were  the 
agent  of  appellees,  and  there  the  agency  terminated.  When 
the  money  was  collected,  it  was  mixed  up  with  the  general 
funds  of  the  bank.  It  then  became  a  deposit  by  the  appellees, 
and  the  relation  of  debtor  and  creditor  arose.     It  was  a  gen.- 
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eral  deposit  to  their  credit,  to  be  governed  by  the  rules  which 
obtain  in  ordinary  cases  of  deposits  of  money  with  banking 
corporations. 

The  doctrine  is  well  established,  where  money  is  deposited 
in  a  bank,  in  the  ordinary  course  of  business,  it  does  not  raise 
a  contract  of  bailment.  The  transaction  amounts  to  a  loan, 
without  interest,  and  creates  the  relation  of  debtor  and  cred- 
itor; the  bank  receives  the  money  deposited,  and  undertakes 
to  repay  the  same  on  demand,  at  all  events.  The  funds  are 
mingled  with  other  moneys,  and  become  an  absolute  debt 
due  from  the  bank,  for  which  it  is  liable,  even  though  the 
money  be  lost  without  any  fault  on  its  part.  Edwards  on 
Bailments,  66.  To  the  same  effect  is  Story  on  Bailments, 
sec.  88. 

With  regard  to  a  special  deposit  of  coin,  or  bills,  in  a  bank, 
they  do  not  go  into  the  general  mass  in  the  bank,  they  cannot 
be  touched  or  used  for  any  purpose  by  the  bank,  and  must  be 
restored  to  the  depositor  in  individtw.  Over  such  a  deposit 
the  bank  is  held  only  to  the  same  care  they  take  of  their  own 
funds,  and  are  liable  only  for  gross  negligence,  if  it  be  lost  or 
purloined  from  them.     Foster  v.  Essex  Bank,  17  Mass.  479. 

The  courts  of  this  country  recognize  this  as  the  doctrine. 
U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheaton,  342;  Com- 
mercial Bank  of  Albany  v.  Hughes,  17  Wend.  100;  In  the 
matter  of  the  Franklin  Bank,  1  Paige  Oh.  249. 

But  the  appellees  contend,  if  the  appellants  were  the  agent 
simply,  they,  by  mingling  the  funds  of  their  principal  with 
their  own,  or  using  them,  became  the  debtor  of  their  principal. 
This  is  the  rule,  as  we  understand  it.  Such  an  act  makes  the 
agent  liable  for  all  consequences,  and  to  be  charged  in  an  action, 
if  the  fund  is  not  restored  on  demand.  Case  v.  Abeel,  1  Paige, 
393 — 402;  Wren  v.  Kirto?i,  11  Yesey,  Jr.,  377;  Parsons' 
Mercantile  Law,  302. 

In  either  view,  the  relation  of  debtor  and  creditor  subsisted. 
The  bailment  terminated  when  the  certificates  were  collected, 
and  the  appellees  were  credited  on  the  books  of  the  bank  with 
the  proceeds,  the  bank  mingling  them  with  their  own  funds. 
In  this  view,  the  citation  from  Story  on  Agency,  sec.  202,  has 
no  application. 
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The  case  of  the  Etna  Ins.  Co.  v.  The  Alton  City  Bank,  25 
111.  246,  is  in  no  respect  like  this  case.  There,  a  note  made  by 
a  person  living  in  Missouri  was  sent  to  the  Alton  City  Bank  for 
collection,  and  they  sent  it  to  their  correspondent  in  St.  Louis, 
who  neglected  to  present  it  in  proper  time,  and  give  notice  to 
the  indorser  of  non-payment.  It  is  wholly  a  different  case  from 
this,  and  governed  by  different  principles,  as  the  authorities 
there  cited  abundantly  show. 

The  appellants  insist,  if  they  are  deprived  of  the  right  to 
occupy  the  position  of  a  mere  agent  to  receive  and  collect  the 
certificates,  they  are  made  guarantors  of  Illinois  currency, 
and  were  so  treated  by  the  court  below.  They  say  that  the 
appellees  had  full  knowledge  and  advice  of  the  state  of  the 
currency,  and  undertook  all  the  risk  of  depreciation  by  ex- 
pressly directing  the  proceeds  of  the  certificates  to  be  held  in 
Chicago  until  the  first  of  June,  nearly  a  month  after  the  col- 
lection. 

The  idea  that  appellants  have  been  treated  as  guarantors  of 
Illinois  currency,  is  in  one  sense  correct.  Their  own  testimony 
showTs  that  up  to  the  30th  of  May,  appellees  had  no  knowledge 
of  the  state  of  the  money  market  at  Chicago,  for  in  their 
letter  of  that  date  they  say,  "  Thinking  that  exchange  will  be 
down  to  old  rates,  namely,  one  per  cent.,  in  a  very  few  days, 
you  will  not  remit.  The  time  specified  was  1st  June,  and  we 
think  that  in  a  very  few  days,  you  will  be  able  to  remit  at 
about  one  or  two  per  cent.,'7  etc.  And  appellants,  in  reply  of 
June  1st,  say,  u  You  are  much  mistaken  with  regard  to  the 
rates  of  exchange.  It  cannot  be  had  to-day  better  than  sixty 
cents  on  the  dollar."  If,  then,  the  appellants  supposed  at  this 
date,  they  wTere  holding  a  particular  kind  of  funds  at  the  risk 
of  the  appellees  residing  in  New  York,  they  surely  would  not 
have  permitted  so  many  days  to  pass  without  giving  them  the 
necessary  information.  Their  failing  to  do  so  shows,  either 
they  intended  to  guarantee  the  money,  or.  that,  being  in  any 
event  responsible  for  the  amount,  it  was  not  important  that 
appellees  should  know  anything  about  the  state  of  the  money 
market.  If  they  were  agents  to  collect  this  money  and  remit 
it,  they  certainly  were  very  remiss  in  their  duty,  in  not  inform- 
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ing  their  constituents  of  the  downward  tendency  of  the  ex- 
changes. What  if  appellees  did  instruct  appellants  not  to  re- 
mit, was  not  this  for  the  benefit  of  appellants?  It  is  generally 
understood  the  longer  a  hank  can  keep  a  deposit  for  which  they 
pay  no  interest,  and  on  which  they  make  money  by  loans,  it 
being  in  fact,  an  increase  of  their  capital,  and  on  which  they 
can  extend  their  line  of  discounts,  that  a  favor  is  intended  to 
the  bank.  They  form  a  large  part  of  banking  facilities.  The 
appellants  did  not  regard  this  as  a  special  deposit,  the  risk 
of  depreciation  to  be  borne  by  the  depositors,  for  it  wTent  into 
the  general  moneys  of  the  bank,  and  the  cashier  states,  a  special 
deposit  is  set  apart  at  the  risk  of  the  depositor.  Surely,  it 
cannot  be  pretended,  this  was  a  special  deposit  at  the  risk  of 
the  depositors  for  depreciation,  embezzlement  or  felony,  or  in 
any  other  respect.  These  proceeds  were  placed  to  the  credit  of 
the  depositors,  and  therefore  wTere  not  held  by  the  bank  as 
bailees,  and  if  they  are  lost,  even  without  the  fault  of  the  bank, 
the  depositors  are  entitled  to  payment.  This  is  shown  by  the 
authorities  we  have  already  cited,  and  reference  may  be  had  to 
the  case  of  the  Commercial  Bank  v.  Hughes,  17  Wend.  94,  to 
the  same  effect. 

The  appellants  insist,  and  this  is  their  third  point,  that  they 
have  not  been  in  default  at  all,  because  they  tendered  and  offered 
appellees  the  kind  of  funds  they  collected  on  the  certificates, 
and  that  in  no  event  could  they  be  recovered  under  the 
counts  in  the  declaration  which  are  the  common  money  counts 

°nlj\ 

This  presents  two  points   for  consideration.     How  does  it 

appear  that  appellants  tendered,  or  offered  to  pay,  in  the  same 
kind  of  funds  they  collected?  The  record  nowhere  shows 
in  what  description  of  funds  the  certificates  were  paid.  There 
is  an  entire  absence  of  proof  on  that  point,  and  the  inference 
is  not  an  unfair  one,  that  they  were  collected  in  coin  or  its 
equivalent.  But  if  they  wTere  not,  there  is  no  proof  those  pro- 
ceeds were  entered  to  the  credit  of  appellees,  as  anything 
but  dollars — coin.  The  cashier's  letter  of  the  6th  of  May, 
does  not  indicate  the  credit  is  for  trash,  but  for  $945.21 — coin 
of  the  country.     The  letter  speaks   this  language  of  the  ap- 
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pellees:  You  have  credit  here  for  nine  hundred  and  forty-five 
dollars  and  twenty-one  cents,  no  more,  no  less.  This  is  the 
common  sense,  as  well  as  legal  view  of  the  transaction.  Again, 
did  the  appellees  authorize  appellants  to  collect  these  certifi- 
cates in  any  thing  but  dollars?  The  original  deposit  in  favor  of 
Searles,  was  Illinois  currency.  Where  is  the  proof  that  this 
currency  was  not  the  same  as  dollars?  The  cashier  states  that 
"  currency  "  means  "current  hank  notes,"  "bankable  funds." 
He  does  not  define  the  term  "Illinois  currency,"  nor  does  he 
state  that  any  local  signification  had  ever  attached  to  that  term. 
He  states  merely  of  wdiat  it  was  composed.  There  is  no 
evidence  showing  whether  cash  or  bank  notes  were  received 
from  Adams  for  these  certificates.  The  cashier  states,  if  in  the 
daily  adjustment  of  accounts  between  appellants  and  Adams 
there  was  a  balance  in  his  favor  to  the  amount  of  the  certifi- 
cates, the  collection  was  made  by  canceling  such  balance;  but 
the  witness  did  not  pretend  to  give  the  state  of  the  account  be- 
tween appellants  and  Adams  at  the  time  of  the  collection,  nor 
that  the  appellees  knew  of  this  practice,  nor  did  he  state  what 
kind  of  bank  bills,  or  bank  notes,  if  any,  were  received  from 
Adams. 

As  to  the  tender,  it  is  not  kept  up  by  producing  it  in  court, 
if  it  was  a  proper  tender.  But  what  was  it?  When  the  de- 
mand was  made  by  appellees,  on  the  14th  of  June,  appellants 
offered  to  pay  bank  notes  of  Illinois  banks,  chiefly  of  those 
banks  which  on  the  railroad  list  of  Illinois  banks  were  rated  at 
sixty,  seventy  and  eighty  cents  on  the  dollar,  and  which  were 
not  then  current  bank  notes — they  were  not  at  that  day  "Illinois 
currency,"  because  they  did  not  circulate  as  money. 

Was  there  any  obligation  on  the  appellees  to  receive  these 
depreciated  notes?  If  so,  whence  did  it  arise?  Certainly  not 
because  they  had  authorized  the  receipt  of  such  notes,  in  pay- 
ment of  the  certificates,  or  that  they  were  so  received,  or,  in 
fact,  that  any  bank  notes  were  received  in  their  payment.  The 
evidence  of  the  cashier  shows  that  on  this  day,  June  14th,  there 
were  three  Illinois  banks  whose  notes  were  circulating  at  par 
with  coin,  or  nearly  so.  Such  notes  or  coin,  the  appellees  pro- 
posed to  take,  when  the  offer  to  pay  in  discredited  notes  was 
made. 
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The  cashier  further  states,  that  the  appellants  had,  at  this 
very  time,  bank  notes  more  valuable  than  those  they  offered. 
He  says,  when  the  currency  began  to  run  down  in  1860  and 
1861,  their  bank  commenced  assorting  the  notes  received — had 
an  assorting  clerk,  who  assorted  out  of  the  common  fund  the 
best  of  the  money  and  kept  it  as  a  reserved  fund.  With  the 
residue,  they  paid  checks  and  balances,  and  claims  on  the  bank. 
That  is  to  say,  the  trash  they  received  was  paid  out  to  their 
customers — the  good  notes  were  reserved  for  their  own  special 
purposes,  to  be  converted  into  coin  and  hoarded! 

On  principles  of  correct  banking,  depositors,  next  to  bill 
holders,  are  entitled  to  preference.  It  was  once,  in  the  more 
virtuous  days  of  our  republic,  deemed  dishonorable  to  deny  a 
depositor,  but  in  this  age  of  lax  principles,  it  is  quite  a  com- 
mon occurrence.  This  offer  of  the  depreciated  notes  was  no 
tender,  and  the  bank  had  better  current  notes  reserved,  nearly 
equal  to  coin,  which  they  withheld. 

The  remaining  question  presented  in  this  third  point  is,  that 
the  contract  being  for  currency  or  bank  notes,  they  could  not 
be  recovered  under  the  counts  in  this  declaration,  they  being 
for  money. 

The  authorities  referred  to  by  appellants  in  support  of  this 
objection,  have  no  bearing  that  we  can  perceive,  on  the  point 
made.  The  case  of  Stevenson  v.  Unkefer,  14  111.  104,  was  a 
case  in  which  the  question  of  usury  arose  on  a  note  payable  in 
"  Baltimore  bank  notes  "  with  twelve  and  a  half  per  cent,  in- 
terest, and  the  court  say,  as  the  value  of  these  notes  was  liable 
to  fluctuate,  they  might  become  depreciated,  if  not  valueless,  in 
the  market,  by  the  end  of  the  three  years  for  which  the  credit 
was  given,  so  that  the  lender  might  lose  more  than  the  whole 
interest  agreed  to  be  paid. 

The  case  from  Serg.  &  Rawle,  94,  only  decides  that  under 
the  statute  of  Pennsylvania,  a  note  for  five  hundred  dollars, 
payable  "  in  notes  of  the  chartered  banks  of  Pennsylvania,"  is 
not  a  negotiable  note,  on  which  the  indorser  can  sue  in  his  own 
name.  The  same  is  the  case  in  3  Humph.  171;  there  it  was 
decided  that  an  action  of  debt  did  not  lie  upon  a  note  payable 
"  in  current  bank  notes,"  and  such  a  note  was  not  negotiable. 
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The  case  in  7  Mo.  596,  was  a  case  where  a  bill  of  ex  chancre 
made  payable  in  currency,  was  held  not  to  be  a  bill  of  exchange 
within  the  meaning  of  the  statute  of  Missouri;  and  when  a  note 
or  bill  is  made  payable  in  currency,  the  value  of  the  currency 
at  the  time  of  payment  must  be  ascertained,  in  the  same  man- 
ner as  the  value  of  any  other  commodity.  The  case  in  1  TIalst. 
226,  decides  that  an  action  of  debt  will  not  lie  on  articles  of 
agreement  to  pay  a  certain  sum  in  bank  notes,  as  they  are  not 
money. 

This  court  has  decided  most  of  these  questions.  In  Swift  v. 
Whitney  et  al.,  20  111.  145,  we  said  that  a  receipt  for  $477.23, 
"  payable  in  currency,"  was  an  instrument  admissible  in  evi- 
dence under  the  common  counts,  and  on  default,  the  clerk 
could  assess  the  damages.  They  are  negotiable  under  our 
statute,  if  not  by  the  law  merchant.  The  court  could 
assess  the  damages,  because  by  "  currency  "  is  understood  bank 
bills  or  other  paper  money  issued  by  authority,  which  pass  as 
and  for  coin.  This  case,  and  the  cases  cited  by  Justico 
Walker,  settle  in  a  great  measure  the  law  of  this  case.  For 
as  Illinois  currency  had  no  local  signification,  a  note  payable  in 
such  currency,  must  be  understood  to  be  payable  in  coin, 
or  in  such  bank  notes  as  were  current  with  coin  requiring 
no  proof  of  value,  aliunde,  currency,  or  current  bijls,  are 
deemed  to  be  the  value  of  cash,  and  exclude  the  idea  of 
depreciated  paper  money.  In  Moore  v.  Morris,  20  111.  258, 
we  considered  "  good  current  money "  to  be  the  coin  of  the 
constitution,  or  foreign  coins  made  current  by  act  of  Congress, 
unless  there  be  evidence  giving  to  those  terms  a  local  signifi- 
cation. Good  current  money,  and  currency,  are  therefore 
convertible  terms.  To  the  same  effect  is  the  case  of  Trow- 
bridge v.  Seaman,  21  111.  101.  We  do  not  question  the  deci- 
sion in  3  Littell,  245,  but  cannot  see  its  application  to  this 
case.  That  case  rests  on  a  foundation  totally  different  from 
this.  That  was  a  contract  to  pay  $800  "  in  such  bank  notes 
as  were  received  on  deposit  at  a  certain  bank,"  and  the  court 
held  it  was  a  contract  to  pay  eight  hundred  paper  dollars,  and 
this  court  followed  it  in  Smith  v.  Dunlap,  12  111.  184.  Had 
these   certificates   been  made   payable    in   such    notes   as  the 
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appellants  might  suppose  it  to  be  their  interest  to  receive  at 
their  counter,  then  they  would  be  justified  in  paying  out  the 
least  valuable  of  them  in  satisfaction.  They  could  select  the 
worst  in  their  "  assortment." 

As  to  the  instructions  asked  by  appellants,  the  first  is  di- 
rectly in  the  face  of  all  we  have  said  in  the  views  here  pre- 
sented. It  has  nothing  in  the  facts  on  which  to  base  it,  and 
it  was  properly  refused.  The  evidence  shows  most  clearly,  that 
the  moneys  collected  were  not  held  by  the  appellants,  but  went 
into  the  general  funds  of  the  bank,  and  were  subject  to  the 
use  of  the  bank,  the  appellees  having  credit,  only,  for  the 
amount.  It  became  their  own  money  for  their  own  use,  sub- 
ject only  to  the  claims  of  appellees,  as  any  other  creditor. 

By  the  second  instruction  the  court  is  asked  to  tell  the  jury 
that  appellees  could  not  recover  under  the  money  counts,  if 
the  evidence  shows  the  authorized  receipt,  by  appellants,  of 
Illinois  bank  notes  only. 

If  that  was  the  case,,  the  instruction  was  improper,  for,  as 
we  have  shown,  by  decisions  of  this  court,  appellees  were 
entitled  to  recover  upon  those  counts,  if  the  fact  had  been  that 
Illinois  bank  notes  were  received  as  money,  and  treated  as  such. 
Authorities  besides  that  of  this  court  are  numerous  on  this 
point.  i\T.  Hope  Bel.  Bridge  Co.  v.  Perry,  11  111.  469; 
Miller  v.  Race,  1  Burrow,  451 ;  Wright  v.  Read,  3  Term  E. 
554;  Ainslie  v.  Wilson,  7  Co  wen,  662.  This  case  decides 
that  property  paid  or  received  as  money,  will  support  the  action 
for  money  paid  or  had  and  received,  the  same  as  if  money 
itself  had  been  paid  or  received.  Young  v.  Adams,  6  Mass. 
188;  Bank  of  Missouri  v.  Benoist  el  al.,  10  Mo.  524;  and 
many  others  might  be  cited. 

The  third  instruction  is  ingeniously  drawn.  There  is  no 
evidence  in  the  record  to  warrant  the  jury  in  believing  appel- 
lants were  authorized  to  take  depreciated  currency,  or  that 
they  received  such  currency  in  payment  of  these  certificates 
and  held  them  at  the  risk  of  appellees.  There  is  not  a  particle, 
of  evidence  going  to  show  it  was  a  special  deposit,  or  that 
appellants  were  mere  bailees.  The  instruction,  therefore,  was 
calculated  to  mislead  the  jury.     It  was  properly  refused. 
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The  fourth,  fifth  and  sixth  instructions  were  given  for  the 
appellees  as  asked.  They  do  not  differ  materially  from  those 
refused,  and  present  their  case  in  a  light  quite  as  favorable  as 
it  deserved. 

The  instructions  given  for  the  appellees  embody  the  views 
we  have  endeavored  to  present,  and  declare  the  law  correctly. 

We  have  no  doubt,  on  the  facts  and  law  of  the  case,  that 
these  certificates  being  for  "$945.21  Illinois  currency,"  and 
payable  "  in  like  funds,"  entitled  the  holder  to  receive  current 
funds  when  demanded.  And  if  no  other  funds  were  current, 
at  the  time  of  the  demand,  than  coin,  the  coin  should  be  paid. 

The  jury,  however,  having  found  only  the  value  of  the  cur- 
rency, at  the  time  it  was  deposited,  and  no  exceptions  taken  to 
the  verdict,  we  can  do  no  more  than  affirm  the  judgment. 

Caton,  C.  J.     I  concur  in  affirming  this  judgment. 

Judgment  affirmed. 


Jane  How  et  al.,  Plaintiffs  in  Error,  v.  John  Mortell 
et  al.,  Defendants  in  Error. 

ERROR   TO    COOK. 

Courts  of  equity  are  invested  with  jurisdiction  to  decree  a  new  trial  at  law, 
where  a  judgment  has  been  obtained  by  fraud,  mistake,  or  accident. 

Where  a  court  of  equity  directs  a  judgment  at  law  in  ejectment  to  be  set 
aside  and  the  possession  restored,  its  jurisdiction  is  ended,  and  the  parties 
should  be  left  to  a  court  of  law  for  an  adjudication  of  their  rights. 

In  this  case  the  action  at  law  was  in  ejectment,  commenced 
in  1855,  by  the  plaintiffs  in  error  against  the  defendants  in 
error,  to  recover  about  half  an  acre  of  land. 

It  is  alleged  that  an  agreement  was  made,  soon  after  the 
suit  was  commenced,  between  the  attorneys  of  the  parties, 
that  the  case  should  not  be  tried  without  notice  from  each  to 
the  other.  It  appears  that  the  attorney  for  plaintiffs  left  the 
State,  and  another  was  employed  in  his  stead.  The  case  was 
tried  two  vears  after  it  was  commenced,  in  November,  1857, 
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by  the  new  attorney  for  plaintiffs,  no  person  being  present  for 
defendants.  It  is  alleged  that  this  was  a  violation  of  the 
agreement.  It  is  also  claimed  that  defendants  and  their  attor- 
ney had  no  knowledge  of  such  trial  and  judgment  for  eighteen 
months  after  it  was  rendered,  and  as  a  reason  therefor,  that  the 
parties  relied  on  the  agreement  made  between  the  original  attor- 
neys, and  a  further  agreement  subsequently  made  that  the  suit 
should  be  dismissed. 

The  bill  rests  on  the  charge  of  fraud  in  obtaining  the  judg- 
ment. 

A  feigned  issue  was  raised  and  tried  en  the  law  side  of  the 
Cook  Circuit  Court. 

A  final  decree  was  tlien  rendered  upon  the  bill,  answer  and 
replication,  and  the  finding  of  the  jury,  and  it  was  ordered  that 
the  complainants  were  entitled  to  the  possession  of  the  premises, 
describing  them  as  in  the  feigned  issue,  and  perpetually  enjoin- 
ing the  defendants  from  interfering  with  the  premises,  and  or- 
dering the  defendants  to  pay  the  costs. 

The  defendants  below  now  bring  the  case  to  this  court  by 
writ  of  error. 

"W.  C.  Goudy,  for  Plaintiffs  in  Error. 

B.  S.  Moseis,  for  Defendants  in  Error. 

Walkee,  J.  Courts  of  equity  are  invested  with  jurisdic- 
tion to  decree  new  trials  at  law,  when  the  judgment  has  been 
obtained  by  accident,  mistake  or  fraud.  This  is  the  well 
recognized  practice  of  the  court.  In  this  case  it  was  .clearly 
established,  by  the  evidence  of  Harvey,  the  attorney  for  the 
defendants  in  error,  that  the  agreement  was  made  and  vio- 
lated, as  alleged  in  the  bill,  and  whether  by  fraud  or  accident, 
the  effect  upon  the  rights  of  the  parties  is  the  same.  That  it 
was  violated  by  design,  seems  to  be  clear,  from  the  fact  that 
the  first  writ  of  possession  was  sued  out,  but  not  executed 
within  the  year  after  obtaining  the  judgment.  The  second 
writ,  which  was  executed,  was  not  issued  till  after  the  expira- 
tion of  the  year.     Why  this  delay  until  the  right  of  taking  a 


480  OTTAWA, 


How  et  al.  v.  Mortell  et  al. 


new  trial  was  gone,  unless  it  was  to  obtain  an  advantage  over 
the  other  party? 

The  plaintiffs  in  error  knew  that  any  effort  to  execute  the  first 
writ  would  apprise  defendants  in  error  that  the  judgment  had 
been  obtained  in  violation  of  the  agreement,  and  that  steps  would 
be  speedily  taken  to  procure  the  statutory  new  trial.  The  evi- 
dence seems  to  have  warranted  the  decree  granting  a  new 
trial. 

It  is,  however,  urged,  that  it  was  error  in  the  court  helow,  on 
the  hearing  of  the  bill,  to  proceed  to  settle  the  title  and  adjust 
the  legal  rights  of  the  parties.  There  was  nothing  alleged  in 
the  bill  showing  that  the  defense  to  ejectment  suit  was  in 
equity.  It  is  contrary  to  all  the  rules  of  proceeding  to  try  an 
ejectment  suit  in  a  court  of  equity.  In  all  cases  in  which  the 
title  is  legal  and  not  equitable,  the  remedy  is  ample  and  com- 
plete at  law,  and  no  necessity  can  exist  requiring  the  chancellor 
to  assume  jurisdiction.  When  the  question  of  fraud  or  mistake 
was  found  to  exist,  and  that  the  judgment  at  law  was  set  aside 
and  the  new  trial  granted,  the  impediment  to  proceeding  at  law 
was  removed,  and  the  jurisdiction  of  the  chancellor  was  at  an 
end.  The  court  below  therefore  erred  in  proceeding  to  a  trial 
and  decree  on  the  title. 

And  as  the  partiesr  had  no  right  to  receive  or  retain  any 
benefits  from  the  fraud  or  mistake  producing  the  judgment, 
the  court  did  right  in  decreeing  the  possession  to  be  restored, 
to  abide  the  event  of  a  trial  of  title  in  the  ejectment  suit.  A 
party  obtaining  an  unjust  advantage,  has  no  right  to  retain  it. 
By  restoring  the  possession  to  the  complainants,  the  parties 
were  properly  placed  in  the  same  positions  they  occupied  before 
the  judgment  at  law  was  obtained.  Of  this,  plaintiffs  in  error 
have  no  right  to  complain. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 
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Eichaed  Montague,  Plaintiff  in  Error,  v.  Edward  N. 
Mitchell,  Reuben  P.  Layton,  John  B.  Young,  and 
Samuel  L.  Church,  Defendants  in  Error. 

ERROR  TO  WINNEBAGO  COUNTY  COURT. 

A  person  may  be  a  witness  where  his  interests  are  equally  balanced.  The  liabil- 
ity of  the  witness,  and  not  his  responsibility,  is  the  test  of  his  interest. 

If  the  holders  of  a  note  accept  a  consideration  from  the  maker,  for  extending 
the  time  of  payment,  a  surety  to  such  note  will  be  discharged;  and  if  a 
judgment  shall  be  entered  against  the  surety,  without  notice  to  him,  upon 
a  cognovit,  he  may  obtain  relief  in  equity. 

This  bill  of  complaint  in  chancery  was  filed  April  5,  185S. 
It  states  that  on  the  seventh  of  August,  1857,  the  defendant 
Young  applied  to  the  defendants  Kitchel  &  Layton,  then 
bankers  at  Rockford,  for  the  loan  of  §200.  They  agreed  to 
lend  him  the  money,  deducting  their  usual  rate  of  interest, 
upon  his  getting  a  surety. 

Young  proposed  Montague  for  surety,  and  Kitchel  &  Layton 
assented,  and  filled  out  one  of  their  printed  forms  for  notes  for 
the  $200,  and  delivered  it  to  Young,  for  him  to  obtain  the  sig- 
nature of  Montague,  they  well  knowing  that  the  intended  loan 
was  for  the  benefit  of  Young,  and  that  complainant  had  no 
interest  in  it. 

Young  affixed  his  own  signature  to  the  note,  and  then  went 
out  and  obtained  Montague  to  sign  it  as  surety,  and  shortly 
returned  and  delivered  the  note  to  Kitchel  &  Layton,  and 
received  the  sum  agreed  upon  it. 

When  the  note  fell  due,  Young,  without  the  consent  or 
knowledge  of  Montague,  applied  to  Kitchel  &  Layton  for 
delay,  and  thereupon  it  was  agreed  by  and  between  them  that 
Kitchel  &  Layton  should  give  Young  time  for  the  payment 
of  the  note  for  thirty  days  from  the  time  the  same  fell  due,  in 
consideration  of  seven  dollars;  Young  paid  them  the  $7,  and 
they  received  it,  but  no  indorsement  of  the  $7  was  made  on 
the  note. 

At  the  end  of  the  thirty  days,  Young,  without  the  knowl- 
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edge  or  consent  of  Montague,  obtained  another  delay  of  thirty 
clays,  and  paid  $7  for  it. 

Montague  was  only  surety  on  the  note,  and  had  no  knowl- 
edge of  either  agreement  for  extension. 

The  note  was  accompanied  by  a  warrant  of  attorney  to  con- 
fess judgment;  and  Kitchel  &  Layton,  on  February  1,  1859, 
caused  judgment  to  be  entered  thereon,  in  the  Winnebago 
County  Court,  for  $200,  specified  in  the  note,  and  an  attorney's 
fee  of  $20,  provided  for  in  the  warrant,  making  $220  besides 
costs. 

An  execution  has  been  issued  on  the  judgment,  and  the 
sheriff  threatens  to  levy  on  Montague's  property. 

Defendants  Kitchel  &  Layton  to  answer  without  oath,  and 
Young  and  Church  under  oath. 

Prayer  that  judgment  may  be  set  aside  as  to  Montague,  and 
that  he  be  discharged  from  the  note,  and  for  injunction  against 
execution. 

Church  appeared,  and  obtained  time  to  answer. 

Kitchel  &  Layton  filed  their  answer.  They  admit  their 
partnership  as  bankers  at  Rockford  during  1857,  and  that 
Young  applied  to  them  for  a  loan  of  about  $200. 

They  say  that  Young  &  Montague  were  partners  in  the 
lumber  trade  at  Pockford,  where  they,  Young  &  Montague, 
resided,  and  in  connection  with  other  persons  as  partners,  had 
been  in  that  business  for  a  long  time.  Previous  to  August  7, 
they,  Kitchel  &  Layton,  had  loaned  to  Young  and  said  Mon- 
tague considerable  sums  of  money  at  different  times;  and  that 
at  the  time  Young  applied  for  the  $200,  they  understood  and 
believed  the  note  was  to  be  made  for  the  joint  benefit  of  Young 
and  said  Montague  as  such  partners. 

Defendants  agreed  to  loan  the  money,  and  filled  out  a  note 
with  a  warrant  of  attorney  attached,  a  copy  of  which  is  annexed 
to  answer,  and  delivered  it  to  Young  for  the  purpose  of  getting 
the  signature  of  said  partner  thereto ;  but  they  deny  that  Young 
suggested  Montague  as  a  person  whom  he  might  probably  get 
to  sign  the  note  as  surety,  or  that  the  note  was  signed  by  him 
as  surety.  The  note  was  delivered  to  them  signed  by  Young 
and  said  Montague  as  joint  makers,  and  they  delivered  Young 
the  money  agreed  upon. 
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Defendants  are  informed  and  believe  that  the  loan  was  made 
for  the  benefit  of  Young  and  said  Montague,  and  that  the  pro- 
ceeds were  used  to  cancel  an  indebtedness  then  existing  against 
them. 

Previous  to  August,  defendants  had  full  knowledge  of  the 
copartnership  between  Young  &  Montague,  and  had  loaned 
them  different  sums  of  money  to  carry  on  the  lumber  business. 

Defendants  deny  that  they  agreed  to  extend  the  time  of  pay- 
ment of  the  note,  or  that  they  received  of  Young  money  as.  a 
consideration  for  any  such  agreement,  or  that  the  note  was 
extended  for  any  definite  time. 

Defendants  delayed  the  collection  of  the  note  until  Feb.  1, 
1858,  at  the  earnest  request  of  Young  &  Montague,  they 
stating  that  they  would  pay  it  in  a  short  time. 

Between  the  note  falling  due  and  the  judgment,  defendants 
frequently  urged  the  parties  for  payment,  and  during  October, 
November  and  December,  they  received  several  letters  from 
Young,  two  of  them  inclosing  about  $7  each,  urging  them  not 
to  sue  the  note,  and  promising  payment  in  a  few  days. 

Relying  upon  the  promises  of  said  Young  &  Montague, 
they  neglected  to  prosecute  the  note;  but  they  deny  that  such 
neglect  was  occasioned  by  an  agreement  made  by  Young  with 
them  not  to  sue  the  same  for  any  given  length  of  time,  or  upon 
any  agreement  to  give  time  as  charged. 

On  said  Feb.  1,  1858,  they  caused  judgment  to  be  entered 
on  the  note  for  $220,  including  an  attorney's  fee  of  §20,  and 
execution  was  issued  thereon  as  stated. 

Since  the  maturity  of  the  note,  and  after  Jan.  1, 1858,  Young 
fully  indemnified  Montague  against  any  and  all  liability  by 
reason  of  the  note. 

Replication  was  filed. 

The  parties  agree  that  the  judgment  was  entered  by  con- 
fession on  a  note  and  warrant  of  attorney,  of  which  a  copy  is 
attached  to  the  answer,  at  the  time  and  in  the  manner  stated, 
and  that  an  execution  was  issued  as  stated. 

The  deposition  of  the  defendant  John  B.  Young  was  taken, 
who  proved  the  allegations  of  the  bilk 

At  September  term,  1859,  before  Anson  S.  Miller,  Judge 
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of  the  County  Court,  an  order  was  entered,  reciting  that  the 
cause  had  been  submitted  on  a  motion  to  suppress  the  deposi- 
tion of  Young,  on  the  ground  that  he  was  interested  in  the 
event  of  the  suit;  that  the  motion  was  reserved  to  the  hear- 
ing, and  the  cause  having  been  heard  upon  bill,  answer  and 
proofs,  it  was  ordered  that  the  deposition  be  suppressed  for 
the  cause  aforesaid,  and  the  complainant  excepts;  and  it  was 
decreed  that  the  bill  be  dismissed. 

The  errors  assigned  are,  that  the  court  ought  not  to  have 
set  aside  the  deposition  of  John  B.  Young,  and  the  decree 
ought  to  have  been  in  favor  of  Montague,  for  the  relief  prayed. 

Buknap  &  Harvey,  for  Plaintiff  in  Error. 

The  giving  of  time  by  Kitchel  to  the  principal  in  the  note 
and  warrant  of  attorney  in  question,  Young,  without  the  con- 
sent of  the  surety,  Montague,  discharges  Montague.  Warner 
v.  Crane,  20  111.  148;  1  Story's  Equity  Jur.  351  and  326; 
People  v.  MeEatton,  2  Grilm.  688. 

Young  was  a  competent  witness,  and  his  deposition  ought 
not  to  have  been  suppressed. 

He  was  liable  for  the  whole  debt  by  force  of  the  judgment; 
and  he  would  not  be  less  liable  by  Montague  being  dis- 
charged from  the  judgment.  1  Greenl.  Ev.  488,  sec.  386,  p. 
491,  sec.  390;  1  Stark.  Ev.  105. 

If  Young  had  an  interest  at  all,  that  interest  was  balanced, 
and  a  witness  whose  interest  is  balanced  equally,  is  competent. 
1  Greenl.  Ev.  522,  sec,  420,  p.  203,  sec.  399;  Muchmore  v.  Jef- 
fers,  25  111.  199;  Freeman's  Bank  v.  Rollins,  1  Shepley,  205; 
Sloo  v.  State  Bank,  of  Illinois,  1  Scam.  428,  444. 

A  judgment  may  be  set  aside  as  to  one,  and  have  the  judg- 
ment stand  as  to  the  other.     1  Scam.  444. 

J.  M.  "Weight,  for  Defendants  in  Error. 

John  B.  Young  was  not  a  competent  witness  for  the  com- 
plainant, Montague,  and  the  exclusion  of  his  testimony  was 
no  error;  it  appears  by  the  testimony  that  said  Young  had 
indemnified  the  complainant  against  the  result  of  this  suit. 
24  111.  31;  5  Conn.  258;  2  Conn.  269;  1  Kelly,  258. 
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Was  the  complainant  a  surety  as  to  Kitchel  &  Lay  ton? 
Where  the  question  between  the  creditor  and  debtor  arises, 
whether  the  debtor  is  not  a  surety,  the  question  is  determined 
by  the  contract  between  the  creditor  and  such  debtor,  and 
that  every  joint  maker  of  a  note  must  be  taken  to  be  a  prin- 
cipal and  not  a  surety  as  respects  the  payee  of  the  note,  unless 
the  payee  has  consented  to  receive  the  maker,  making  such 
claim,  as  surety.  Manley  v.  Bay  cot,  18  Eng.  Law  &  Eq. 
351;  Strong  v.  Foster,  33  Eng.  Law  &  Eq.  Rep.;  Story  on 
Bills  of  Exchange,  etc.,  432;  75  Eng.  Com.  Law  Eep.  56;  5 
Maryland  Eep.  399. 

Caton,  C.  J.  We  think  the  court  erred  in  holding  Young 
incompetent  on  account  of  interest  in  the  event  of  the  suit. 
Technically,  we  think,  his  interests  were  equally  balanced, 
whatever  his  feelings  or  wishes  may  have  been.  If  the  in- 
junction was  made  perpetual,  then  he  had  to  pay  the  whole  of 
the  judgment.  If  it  was  dissolved,  and  Montague  had  to  pay 
the  judgment,  then  he  was  responsible  over,  and  must  pay  the 
amount  to  him.  And  we  do  not  see  how  this  is  changed 
in  a  legal  point  of  view,  because  Young  may  have  given  se- 
curity to  Montague  to  indemnify  him  for  whatever  he  might 
pay  on  the  note  for  which  the  judgment  was  rendered.  The 
question  presented  in  determining  the  interest  of  a  witness,  is 
one  of  liability,  and  not  of  responsibility.  In  considering  that, 
we  must  assume  that  the  witness  will  be  able  to  pay  what  he 
owes;  or  at  least  his  liability  is  the  same,  whether  he  be  able 
to  pay  or  not.  And  it  is  the  question  of  liability  which  must 
determine  the  competency.  But  it  was  insisted,  that  he  was 
interested  to  the  extent  of  the  costs  in  this  cause,  at  any  rate. 
We  do  not  see  how  this  is  so.  We  cannot  appreciate  how,  in 
any  event,  Young  could  be  liable  for  the  costs  in  this  cause.  He 
is  not  a  party  to  it,  and  has  never  agreed  to  pay  the  costs,  so 
far  as  we  know,  nor  has  he  ever  agreed  that  they  may  be  paid 
out  of  the  property  placed  in  the  hands  of  the  trustee,  to  secure 
Montague  on  the  note. 

We  think  Young  was  a  competent  witness,  and  this  settles 
the  matter,  for  his  testimony  shows  abundantly  that  Montague 
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was  surety  on  the  note,  and  so  known  and  accepted  by  the 
defendants.  That  they  twice  extended  the  time  of  payment 
for  a  consideration  of  three  per  cent,  per  month,  in  cash,  paid 
by  the  principal,  and  that  the  appearance  of  Montague  was 
entered  and  judgment  confessed  by  an  attorney,  under  the 
power  of  attorney  attached  to  the  note,  without  any  notice  to 
Montague,  or  any  opportunity  to  him  to  make  the  defense  at 
law.  If  the  judgment  debtors  suppose  the  security  given  to 
Montague  is  worth  anything,  which,  from  the  proofs  in  this 
cause,  is  very  doubtful,  it  may  be  that,  by  a  proper  application 
to  a  court  of  equity,  they  might  be  subrogated  to  the  rights  of 
Montague,  as  to  that  security.  We  think  the  complainant  was 
entitled  to  a  perpetual  injunction  to  protect  him.  The  decree 
is  reversed,  and  a  decree  here  enjoining  the  collection  of  the 
judgment  from  the  complainant. 


Decree  reversed. 


Benjamin  F.  Footje,  Appellant,  v.  Wilson  Nichols, 

Appellee. 

APPEAL  FROM  HENDERSON. 

Where  an  unprovoked  assault  of  an  aggravated  character  is  made  upon  a 
person,  a  jury  may  give  exemplary  damages. 

This  was  an  action  of  trespass,  brought  by  E  ichols  against 
Foote,  for  an  assault  and  battery.  The  jury  found  a  verdict 
against  Foote  for  $683.  A  new  trial  was  denied,  and  Foote 
appealed. 

The  court  then  gave  the  following  instructions  to  the-  jury 
on  the  part  of  the  appellee,  which  are  complained  of  by  ap- 
pellant: 

That  if  they  believe,  from  the  evidence,  that  defendant, 
Foote,  assaulted  and  beat  the  plaintiff,  Nichols,  within  two 
years  prior  to  the  commencement  of  this  suit,  they  will  render 
a  verdict  for  plaintiff,  and  assess  his  damages  at  some  sum 
not  more  than  $2,000,  unless  they  further  believe,  from  the 
evidence,  and  nothing  else,  that  such  assault  and  beating  was 
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clone  by  defendant  in  necessary  self-defense  of  his  person,  and 
that  such  violence  was  no  more  than  a  resonable  man  would 
use  in  such  self-defense. 

That  if  the  jury  find  for  the  defendant,  upon  the  ground 
that  he  assaulted  and  beat  plaintiff  in  necessary  self-defense, 
they  must  be  satisfied  from  evidence  of  that  fact  introduced 
on  xhe  trial,  and  from  nothing  else,  that  such  assault  and 
beating  of  plaintiff  by  defendant  was  done  in  necessary  self- 
defense. 

A.  G.  Kiepateick,  and  H.  M.  Wead,  for  Appellant. 

Vindictive  damages  can  never  be  allowed,  unless  the  tres- 
pass is  willful  and  malicious.  Williams  v.  Beit,  20  111.  147; 
Philadelphia  B.  B.  v.  Quigley,  21  How.  202;  St.  Peter's 
Church  v.  Beach,  26  Conn.  355;  Dibble  v.  Morris,  26  Conn. 
416. 

W.  C.  Goudy,  for  Appellee. 

The  general  rule  is  laid  down  by  SedgwiJc,  in  his  able  work 
on  damages,  to  be  that  whenever  "  the  elements  of  fraud, 
malice,  gross  negligence,  or  oppression,  mingle  in  the  contro- 
versy, the  law,  instead  of  adhering  to  the  system,  or  even  the 
language  of  compensation,  adopts  a  wholly  different  rule.  It 
permits  the  jury  to  give  what  it  terms  punitory,  vindictive  or 
exemplary  damages,  not  only  to  re-compensate  the  sufferer, 
hut  to  punish  the  offender."  Sedgwick's  Damages,  38,  453,  ei 
seq.;  Huckle  v.  Money,  2  "Wils.  205;  Grable  v.  Margrave,  3 
Scam.  373;  NcNamara  v.  King,  2  Gilm.  435;  6  Hill,  466; 
18  Mo.  71;  6  Texas,  266. 

Caton,  C.  J.  This  was  an  action  for  assault  and  battery. 
The  defendant  pleaded  the  general  issue,  and  that  the  injury 
was  committed  by  him  in  necessary  self-defense.  The  proof 
was  sufficient  to  warrant  the  jury  in  finding  the  defendant 
guilty  of  the  assault,  which  is  shown  to  have  been  a  severe  one. 
Although  the  damages  were  pretty  high,  we  canuot  feel  justi- 
fied in  disturbing  the  verdict  for  that  cause. 
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The  complaint  of  the  first  two  instructions  is,  that  they 
confine  the  justification  to  a  defense  of  the  person,  whereas 
the  defendant  might  have  committed  the  assault  in  the  neces- 
sary defense  of  his  property,  which  he  had  a  right  to  dc.  The 
sufficient  answer  to  this  is,  that  no  pretense  of  such  a  defense 
is  set  up  in  the  pleadings,  nor  indeed,  is  there  anything  in  the 
proof  to  justify  such  a  conclusion.  As  applied  to  the  issues 
upon  which  the  jury  had  to  pass,  these  instructions  were 
correct. 

The  court  instructed  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  defendant  assaulted  the  plaintiff  with- 
out provocation,  and  that  such  assault  was  an  aggravated  one, 
and  that  the  public  good,  or  justice  to  the  plaintiff,  or  both, 
demand  it,  then  the  law  is  that  they  are  not  confined  in  their 
verdict  to  actual  damages  proven,  but  may  give  exemplary 
damages  not  only  to  compensate  the  plaintiff,  but  to  punish 
the  defendant  for  such  wanton  injury,  not  exceeding  the 
amount  claimed  in  the  declaration;  and  this  is  complained  of. 
The  instruction  was  correct.  The  assault  specified  in  this 
instruction,  to  justify  punitive  or  exemplary  damages,  is  an 
aggravated  one,  without  provocation.  In  such  a  case,  the  jury 
may  go  beyond  mere  compensation  to  the  plaintiff,  and  ad- 
monish the  defendant  and  all  others  in  the  same  way  in- 
clined, that  the  peace  of  society  is  not  to  be  thus  violated 
with  impunity. 

The  judgment  is  affirmed.  Judgment  affirmed. 


John  Waugh,  who  sues  as  well  for  Putnam  County  as 
for  himself,  Plaintiff  in  Error,  v.  John  W.  Leech, 
Defendant  in  Error. 

ERROR  TO  PUTNAM. 

The  acknowledging  and.  recording  of  a  town  plat,  is  the  highest  evidence  of 
the  dedication  of  the  streets  and  alleys  marked- upon  it,  and  until  the  town 
becomes  incorporated,  the  streets  are  under  control  of  the  county  authori- 
ties. The  streets  as  platted  cannot  be  enlarged  or  diminished,  but  the  County 
Court  may  direct  how  much  of  a  street  shall  be  worked  upon  or  improved. 
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Streets  dedicated  by  a  plat,  unless  lawfully  reclaimed  by  the  person  who  has 

platted,  will  forever  remain  to  the  use  of  the  public. 
The  law  does  not  require  that  evidence  of  title  to  the  land  platted  shall  be 

produced;  the  fact  of  platting  and  acknowledging,  are  acts  and  evidence 

of  ownership. 
Dedication  is  a  mixed  question  of  law  and  fact,  and  it  is  proper  to  say  to  the 

jury,  that  surveying  lots,  acknowledging  and  recording  a  town  plat,  selling 

the  lots  as  abutting  on  the  streets,  etc.,  amount  in  law  to  a  dedication. 

The  action  named  in  the  summons  is  "  An  action  of  debt  for 
obstructing  a  certain  public  road  in  said  county."  Claim  was 
for  ten  dollars,  penalty  given  by  the  statute  for  obstructing  a 
public  road  running  through  the  town  of  Florid. 

Appealed  by  Leech  to  Circuit  Court  of  Putnam  county. 

Cause  tried  in  Circuit  Court;  verdict  of  jury  for  defendant  in 
error;  motions  for  new  trial  and  in  arrest  of  judgment  entered, 
and  overruled,  and  judgment  against  plaintiff  in  error  for 
costs. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 
This  case  is  reported  in  24  111.  228. 

Bangs  &  Shaw,  for  Plaintiff  in  Error. 

T.  Dent,  and  G.  S.  Eldredge,  for  Defendant  in  Error. 

Bkeese,  J.  The  facts  in  this  case  are  briefly  these.  On  the 
10th  of  December,  1835,  William  W.  Stewart  and  Aaron 
Thompson  acknowledged,  before  the  clerk  of  the  County  Com- 
missioners' Court  of  Putnam  county,  a  certain  plat  of  the  town 
of  Florid,  in  that  county,  as  laid  off  by  them,  with  an  instru- 
ment attached,  by  which  the  streets  and  alleys  were  dedicated 
to  the  public.  Main  street  is  platted  as  being  seventy-five  feet 
in  width. 

On  the  second  of  December,  1836,  one  "William  White  filed 
and  acknowledged  before  a  justice  of  the  peace  of  Putnam 
county,  a  similar  article  and  plat  of  an  addition  to  this  town. 
In  it  Main  street  is  designated  as  four  rods  wide.  The  article 
of  dedication  recites:  "The  base  of  the  survey  the  same  as  in 
the  first  survey — the  south  side  or  line  of  Main  street  on  a 
direct  line  with  the  south  side  of  Main  street  in  the  old  sur- 
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vey;"  in  other  words,  as  we  understand  it,  the  south  line  of 
Main  street  in  this  addition,  was  the  south  line  of  Main  street 
in  the  original  town  extended.  The  old  plat  then  showed  Main 
street  as  a  street  seventy-five  feet  wide,  and  through  this  addi- 
tion the  same  street  but  sixty-six  feet  wide,  the  south  line  of 
Main  street  in  each,  being  on  the  same  parallel.  The  offset  is 
on  the  north  side  of  the  street. 

In  184-9,  the  proper  authorities  of  Putnam  county  duly 
located  a  road,  forty  feet  wide,  through  Main  street,  which  a 
witness  stated  was  designed  to  supersede  the  old  road  which 
had  been  located  there,  and  which  was  sixty-six  feet  wide,  or, 
as  he  says  in  another  part  of  his  testimony,  fifty  feet  wide. 
Several  witnesses,  sworn  for  the  plaintiff,  state  that  this  street 
had  been  traveled  by  the  public,  for  near  twenty  years  before 
this  suit  was  brought,  and  it  was  in  evidence,  that  lots  had 
been  sold  in  this  addition  butting  on  this  street.  It  also  ap- 
peared in  evidence  that  the  travel  went  along  the  south  line — 
that  James  Leach,  who  owned  the  lots  bounded  by  the  south 
line  of  this  street,  fourteen  years  before  this  trial,  moved  his 
fence  north  to  what  was  supposed  to  be  his  line,  and  when  that 
was  done,  the  travel  went  close  to  the  fence,  almost  touching 
the  stakes.  This  fence  remained  on  the  line,  and  the  travel 
continued  as  stated,  until,  some  two  or  three  years  before  the 
trial  and  before  the  commencement  of  this  suit,  the  defendant 
moved  the  fence  seven  or  eight  feet  north  and  into  Main  street 
of  "White's  Addition.  When  the  lots  were  sold  to  defendant, 
the  fence  was  on  the  south  line  of  the  sixty-six  feet  street  as 
laid  out.  Another  witness  stated  that  defendant  had  moved 
his  fence  twelve  or  fifteen  feet  north  of  where  James  Leech's 
fence  was,  and  his  fence  encroached  upon  the  street  from  two  to 
six  feet.  Another  witness  states  that  defendant  put  his  fence 
fifteen  feet  north  of  the  south  line  of  Main  street.  That  James 
Leech's  fence  occupied,  substantially,  the  south  line  to  which 
he  had  moved  it  fifteen  years  before  the  trial,  and  the  work  on 
the  street  was  done  with  reference  to  this  line.  The  defendant 
moved  out  his  fence  to  the  graded  part  of  the  road. 

There  is  no  doubt,  on  all  the  testimony,  that  if  the  south 
line  of  Main  street  in  the  addition,  was  on  the  same  parallel 
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with,  that  in  the  old  town  plat,  and  the  offsets  were  on  the  north 
side,  that  the  defendant  has  enroached  upon  the  street,  if  Main 
street,  as  laid  out,  be  a  public  highway. 
"  There  is  no  proof  that  Florid  is  an  incorporated  town.  In 
the  absence  of  such  proof,  it  will  be  understood  to  be  incor- 
porated, and  the  streets  and  alleys,  if  the  plat  be  acknowl- 
edged and  recorded,  are  open  to  public  use.  There  is  no 
higher  evidence  of  dedication  than  such  a  plat.  It  informs 
the  public  that  those  spaces  marked  upon  it  as  streets  and 
alleys,  are  for  the  use  of  the  public,  and  until  the  town 
becomes  incorporated,  they  are  under  the  control  of  the  county 
authorities,  to  be  worked  on,  and  kept  in  repair,  if  necessary, 
for  the  public  convenience.  This  power  and  control  has,  how- 
ever, its  limits.  When  a  town  is  regularly  laid  out,  platted, 
and  the  proper  acknowledgment  thereof  made  and  recorded, 
the  streets  and  alleys  must  preserve  the  width  given  to  them 
by  the  plat,  not  to  be  enlarged  or  contracted  by  any  powers. 
The  gift  of  the  streets  is  to  the  public,  with  the  width  the 
proprietor  may  choose  to  give  them.  In  his  conceit  of  the 
useful  and  the  beautiful,  he  may  choose  to  establish  the  streets 
one  hundred  feet  or  more  in  width,  and  the  public  is  not  to 
impair  their  beauty  or  utility  in  this  respect;  from  which  it  fol- 
lows, Main  street  in  White's  Addition,  being  protracted  four 
rods  wide,  the  county  had  no  right  to  contract  its  dimensions 
to  forty  feet.  The  county,  however,  would  not  be  obliged  to 
order  work  to  be  done  on  the  entire  width  of  the  street, — they 
might  keep  open  such  a  passage  through  it,  as  would  accom- 
modate the  reasonable  wants  of  the  traveling  public. 

This  plat  and  acknowledgment,  and  the  fact  that  lots  have 
been  sold  on  this  street,  and  its  free  use  by  the  public  for  near 
twenty  years,  establish  the  dedication  of  Main  street,  in  White's 
Addition  to  Florid,  as  a  public  highway  four  rods  wide,  its 
south  line  to  correspond  with  the  south  line  of  that  street  in  the 
original  town. 

In  Godfrey  v.  The  City  of  Alton,  12  111.  29,  this  court  held, 
that  the  dedication  was  purely  a  question  of  intention,  and 
that  a  dedication  may  be  made  by  a  survey  and  plat  alone, 
without  any  declaration,  either  oral  or  on  the  plat,  when  it  is 
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evident  from  the  face  of  the  plat,  that  it  was  the  intention  to 
set  apart  certain  grounds  for  the  use  of  the  public.  The  au- 
thorities show,  that  dedications  have  been  established  in  every 
conceivable  way  by  which  the  intention  of  the  party  could  be 
manifested. 

We  certainly  think  a  more  unequivocal  mode  of  dedication 
of  streets  could  not  be  adopted,  than  surveying  and  platting  the 
ground,  and  selling  lots  butting  on  the  streets,  even  if  the 
streets  should  not  be  used  by  the  public.  If  they  are  not  re- 
claimed by  the  original  proprietor  in  some  mode  authorized  by 
law,  they  remain  public,  open  to  the  use  of  the  public,  when- 
ever they  may  choose  to  appropriate  them. 

Although  there  was  no  title  made  out  in  "White  to  this  land, 
we  are  not  prepared  to  say  that  was  necessary.  The  title  did 
not  come  in  question.  The  law  does  not  require,  when  a  town 
plat  is  acknowledged,  that  evidence  of  title  shall  be  produced. 
The  survey,  plat  and  acknowledgment,  are  acts  and  evidence  of 
ownership,  of  quite  an  unmistakable  character.  They  make 
White,  owner,  prima  facie  at  least,  and  no  one  else  was  shown 
to  have,  or  pretended  to  have  title  to  any  part  of  this  land,  un- 
til the  sale  by  which  James  Leech  became  the  owner  of  some 
of  the  lots.  He  went  into  possession,  with  the  south  line  of 
this  street  as  his  north  boundary,  and  so  did  the  defendant  who 
succeeded  him,  and  he  is  estopped  from  denying  that  the  line 
of  the  old  fence  was  the  line  of  the  street. 

The  first  instruction,  therefore,  given  for  the  defendant  in 
error,  was  calculated  to  mislead  the  jury,  as  it  conveys  the  idea 
that  a  legal  title  to  the  land  in  the  person  dedicating,  must  be 
established.  There  was  no  question  of  title  raised  on  the  trial. 
Had  there  been,  White's  title  might  have  been  easily  shown. 
In  the  absence  of  all  proof  to  the  contrary  his  formal  act  in 
causing  a  survey  to  be  made,  and  acknowledging  the  plat,  being 
such  as  only  an  owner  would  presume  to  do,  and  no  title  set  up 
in  any  other  person,  was  sufficient  prima  facie  to  establish 
him  as  the  owner. 

The  fourth  instruction  was  incomplete  and  calculated  to  mis- 
lead, because  it  is  left  to  the  jury  alone  to  determine  what  acts 
amount  to  a  dedication.     Dedication,  is  a  mixed  question  of 
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law  and  fact,  and  the  court  should  have  told  the  jury  that  sur- 
veying the  land,  acknowledging  and  recording  the  plat,  and 
selling  lots  with  this  street  as  an  abuttal,  amounted  in  law  to  a 
dedication. 

The  sixth  instruction  was  right,  but  its  bearing  on  the  case 
is  not  perceived. 

The  seventh  instruction  should  not  have  been  given,  as  it 
conflicts  with  the  views  we  have  endeavored  to  present. 

The  fact  that  White  laid  out  this  land  into  lots,  streets  and 
alleys,  and  had  them  duly  platted,  acknowledged  and  recorded, 
was  a  dedication  of  the  streets  and  alleys  to  the  public  as 
highways,  the  dimensions  of  which,  the  county  authorities 
could  not  abridge,  and  they  remained  highways  with  the  width 
designated  on  the  plat,  until  such  time  as  they  should  be  legally 
vacated.  The  road  of  1849  did  not,  therefore,  abridge  the 
width  of  Main  street;  it  remained  at  the  surveyed  width,  until 
the  defendant  encroached  upon  it  as  proved.  This  was  a  vio- 
lation of  the  law,  and  the  judgment  of  the  court  should  have 
been  against  him.  The  judgment  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


William  E.  Doggett  et  al,  Appellants,   v.  John  E. 
Bkowst,  Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

Where  a  party  contracts  to  purchase  land  to  be  paid  for  in  labor,  and  per- 
forms a  part  of  the  labor,  he  cannot  recover  in  an  action  for  work  and  la- 
bor, until  he  shall  have  made  a  demand  for  a  conveyance  of  the  land. 

The  declaration  contains  only  the  common  counts  in  assump- 
sit. The  action  is  for  work,  labor  and  materials. 
The  work  was  done  under  the  following  contract: 
"Articles  of  Agreement,  made  this  twentieth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-eight,  between  William  E.  Doggett,  etc.,  of  the  first 
part,  and  John  E.  Brown,  of  the    second  part:    Witnesseth, 
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that  if  the  party  of  the  second  part  shall  first  make  the  pay- 
ments and  perform  the  covenants  hereinafter  mentioned  on  his 
part  to  be  made  and  performed,  the  said  party  of  the  first  part 
duly  covenants  and  agrees  to  convey,  etc.,  the  following  lot, 
piece  or  parcel  of  ground,  viz.,  Lot  fifty-nine,  in  the  subdivision 
of  block  forty,  etc.,  etc.  And  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay,  etc.,  the  sum  of  three  hun- 
dred and  fifty  dollars,  to  be  paid  in  carpenter  work,  at  cash 
prices,  within  three  years,  and  to  pay  all  taxes,  assessments, 
etc.,  upon  said  lot;  and,  in  case  of  failure  of  said  party  of  the 
second  part  to  make  either  of  the  payments,  or  perform  any  of 
the  covenants,  etc.,  this  contract  shall  be  forfeited  and  determ- 
ined, at  the  election  of  said  party  of  the  first  part,  and  the  party 
of  the  second  part  shall  forfeit  all  payments  made,  and  such 
payments  shall  be  retained  by  the  said  party  of  the  first  part, 
in  full  satisfaction  and  in  liquidation  of  all  damages  sustained, 
and  shall  have  the  right  to  re-enter  and  take  possession.  It  is 
mutually  agreed  that  the  time  of  payment  shall  be  an  essential 
part  of  this  contract,  and  that  all  covenants  and  agreements 
herein  contained  shall  extend  to  and  be  obligatory  upon  the 
heirs,  etc.,  of  the  respective  parties. 

"  In  witness  whereof,"  etc. 

The  plaintiff  claimed  the  right  to  rescind  the  contract  and 
sue  in  indebitatus  assumpsit. 

Brown  proved  that  he  had  done  some  carpenter  work  for 
Doggett  and  Hills,  and  that  he  had  frequently  offered  to  work. 
Brown  also  proved  that  he  had  paid  taxes  on  the  lot  named  in 
the  contract. 

A  verdict  was  found  for  the  plaintiff,  and  the  defendants 
moved  for  a  new  trial,  which  was  overruled,  and  the  defendants 
then  and  there  excepted. 

Gallup  &  Hitchcock,  for  Appellants. 

The  nature  and  extent  of  the  failure  of  the  appellants  to  per- 
form the  contract  on  their  part  was  not  such  as  to  warrant  a 
rescission  by  the  plaintiff.  Selby  v.  Hutchinson,  4  Gilm.  333; 
4  Ad.  &  Ell.  599;  Fillent  v.  Armstrong,  34  Eng.  Com.  Law, 
160;  Freeman  v.  Taylor,  21  id.  250. 
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"  The  right  to  abandon  a  contract  vests  only  in  the  party  who 
has  been  guilty  of  no  default."     Chitty  on  Cont.  741. 

D.  C.  and  I.  J.  Nichols,  for  Appellee. 

Beeese,  J.  It  is  very  clear,  the  appellee  was  not  in  a  posi- 
tion to  rescind  the  contract  on  his  part,  and  bring  his  action 
for  the  work  and  labor  done  under  it.  He  should  have  de- 
manded a  deed  for  the  lot  of  ground;  non  constat,  but  the 
appellants  would  have  made  him  a  deed  for  the  work  he  had 
done.  Had  they  failed  to  give  him  work,  and  refused  to  give 
a  deed  on  demand  made,  the  appellee  could  have  rescinded 
the  contract,  and  recovered  for  the  work  done.  In  Selby  v. 
Hutchinson,  4  Gilm.  333,  this  court  held  that  "in  order  to 
justify  an  abandonment  of  a  contract,  and  of  the  proper  remedy 
growing  out  of  it,  the  failure  of  the  opposite  party  must  be  a 
total  one;  the  object  of  the  contract  must  have  been  defeated, 
or  rendered  unattainable  by  his  misconduct  or  default."  The 
object  of  this  contract,  so  far  as  the  appellee  was  concerned,  was 
a  deed  for  the  let.  That  object  cannot  be  said  to  be  defeated 
until  a  demand  is  made  of  a  deed,  and  a  refusal  to  execute  it. 
The  object  is  not  shown  to  have  been  unattainable,  no  deed  hav- 
ing been  demanded. 

This  view  disposes  of  the  case,  and  necessarily  reverses  the 
judgment. 

Judgment  reversed. 


Charles    H.    Nelson,    Plaintiff  in    Error,    v.    Seth 
Smith  et  oil.,  Defendants  in  Error,  and  E.   Contra. 

ERROR    TO   WARREN. 

The  fact  that  an  uninventoried  stock  of  goods  is  sold  on  a  credit,  or  to  a  rela- 
tive, is  not  evidence  of  fraud. 

Nor  can  fraud  be  inferred  from  the  fact,  that  the  vendor  was  indebted  when 
he  made  the  sale.  Nor  is  it  improper  that  the  notes  received  for  the  goods 
were  assigned  to  the  father  of  the  promisee,  the  former  being  the  creditci 
of  the  latter. 

Instructions  by  one  of  the  parties  to  his  assistant,  being  a  pait  of  the  res 
gestce  should  be  admitted  in  evidence. 
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The  plaintiff  in  error  commenced  this  action  against  the  de- 
fendants in  error,  in  trespass,  to  recover  damages  for  taking- 
goods  and  merchandise  from  the  plaintiff  by  virtue  of  a  writ  of 
attachment,  issued  to  Seth  Smith,  one  of  the  defendants,  sheriff 
of  Warren  county,  from  the  Circuit  Court  of  that  county,  at  the 
suit  of  Archibald  Young,  and  others,  against  George W.  Nelson, 
on  the  16th  December,  1859. 

The  plaintiff  claimed  to  be  the  owner  of  the  property,  by 
virtue  of  a  purchase  on  the  24th  October,  1859,  from  George 
W.  Nelson,  and  the  defendants  alleged  by  their  third  special 
plea,  that  the  goods  in  controversy  "had  before  then  been 
fraudulently  sold  to  him  (the  plaintiff)  by  the  said  George 
W.  Nelson,  to  keep  the  same  out  of  and  beyond  the  reach  of  the 
creditors  of  the  said  Geo.  W.  Nelson,  and  to  hinder  and  delay 
the  said  creditors  of  the  said  George  W.  Nelson." 

The  allegation  was  traversed,  and  issue  joined  thereon. 
The  case  was  tried  at  the  March  term,  1861,  when  a  verdict 
was  rendered  for  the  defendants,  a  motion  for  a  new  trial  made, 
which  was  overruled,  and  exception  taken. 

Judgment  was  rendered,  and  the  case  brought  to  this  court 
by  writ  of  error. 

On  the  trial  before  the  jury,  the  plaintiff  proved  he  was  re- 
tailing goods,  in  a  brick  building,  in  Monmouth,  Warren  county, 
Illinois;  that  the  defendants  took  the  goods  described  in  the 
declaration  from  the  said  storehouse  and  possession  of  plaintiff, 
in  December,  1859;  that  they  were  afterwards  in  the  possession 
of  the  defendant  Smith,  and  an  invoice  taken,  which  was  offered 
and  read  in  evidence,  that  the  goods  were  taken  against  the 
protest  of  the  plaintiff. 

That  George  W.  Nelson,  in  December,  1859,  was  selling 
goods.  He  was  the  owner  of  the  goods  previous  to  the  sale 
to  plaintiff.  No  inventory  was  made;  three  persons  were 
present  at  the  time  of  sale.  The  goods  bought  by  plaintiff 
would  invoice  about  six  thousand  dollars.  Geo.  W.  Nelson 
went  to  New  York  after  the  sale;  probably  next  day;  the  sale 
was  in  the  morning.  He  was  indebted  to  New  York  houses 
for  goods  at  that  time.  Geo.  W.  Nelson  said  he  had  sold  out 
the  stock  to  plaintiff,  and  that  the  witness  must  look  to  him 
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for  his  wages.  The  sale  had  been  talked  of  before  for  a  week. 
Plaintiff  is  cousin  of  George  "W.  Nelson,  who  was  a  clerk 
before  the  sale;  not  very  long.  He  at  times  had  charge  of 
the  store.  Plaintiff  did  not  purchase  any  goods  in  the  ab- 
sence of  George  W.  Nelson,  while  he  was  clerk.  George  "W". 
Nelson  had  no  property  here  after  the  sale. 

Plaintiff  asked  a  witness  whether  plaintiff,  at  the  time  he 
sent  the  goods  to  the  depot  by  the  witness  Earp,  gave  to  Earp 
any  instructions  concerning  them,  and  if  so,  to  state  them. 
To  which  question  the  defendants  objected,  and  the  court  sus- 
tained the  objection,  and  prohibited  the  witness  from  answer-, 
ing  the  question;  to  which  ruling  the  plaintiff  excepted. 

The  plaintiff  asked  the  court  to  give  to  the  jury  certain  in- 
structions, among  which  were  the  following: 

1.  The  court  will  instruct  the  jury  that  although  a  sale  may 
have  the  effect  to  hinder  or  delay  some  of  the  creditors  of  the 
debtor  making  it,  in  the  collection  of  their  demands,  such  a 
debtor,  however  insolvent,  may  lawfully  make  such  a  sale  for 
less  than  the  property  so  sold  is  worth,  for  the  purpose  of,  in 
good  faith,  having  the  proceeds  thereof  applied  in  discharge 
of  any  legal  liability  of  such  debtor;  wherefore,  although  they 
may  believe,  from  the  evidence,  that  the  sale  in  question  did 
delay  or  hinder  some  of  the  creditors  of  George  W.  Nelson 
in  the  collection  of  their  demands  against  him,  if  they  further 
believe,  from  the  evidence,  that  at  the  time  of  such  sale,  Ruea 
Nelson  was  guarantor,  or  acceptor,  or  both,  for  G.  ~W.  Nelson, 
for  a  larger  amount  than  that  of  such  sale ;  that  such  sale  was 
made  for  $6,500;  that  plaintiff  executed  and  delivered  to  G. 
W.  Nelson  his  promissory  notes  therefor,  making  one  thereof 
payable  on  the  first  day  of  March  thereafter,  and  the  others  in 
equal  sixty-day  payments;  and  that  G.  "W.  Nelson  soon,  or 
within  a  week  or  two  thereafter,  in  good  faith  assigned  and 
delivered  said  notes  to  Ruea  Nelson,  on  account  of  his  being 
his  guarantor  or  acceptor,  or  either,  as  aforesaid;  and  that 
Ruea  Nelson,  in  good  faith  so  received  such  notes,  and  has 
since,  as  such  guarantor  or  acceptor,  or  either,  paid  more  than 
$6,500  for  G.  W.  Nelson;  they  are  bound,  under  any  circum- 
stances, to  find  a  verdict  for  the  plaintiff,  if  they  believe  fur- 
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ther,  from  the  evidence,  that  defendants,  or  any  of  them,  took 
or  participated  in  taking  the  goods  in  question  from  the  pos- 
session of  the  plaintiff;  and  that  such  verdict  should  be  against 
such  defendants  as  they  may,  from  the  evidence,  believe  took 
or  participated  in  taking  such  goods. 

But  the  court  refused  to  give  such  instruction  to  the  jury, 
but  modified  it  by  adding  thereto  the  following  words,  to. wit: 

"  If  the  jury  further  believe,  from  the  evidence,  that  the 
sale  between  G.  W.  Nelson  and  plaintiff  was  not  made  for  the 
purpose  of  hindering,  delaying  or  defrauding  the  creditors  of 
G.  W.  Nelson,  by  G.  W.  Nelson  and  the  plaintiff." 

And  gave  the  instruction  so  modified. 

7.  The  court  will  instruct  the  jury  that  there  is  no  law  requir- 
ing a  debtor,  however  insolvent,  to  keep  his  property  until  a 
creditor  can  attach  it,  or  have  it  levied  upon  with  an  execu- 
tion; that  such  debtor  may  in  good  faith,  and  for  a  valuable 
consideration,  though  with  the  vowed  intention  of  defeating 
an  honest  claim,  if  no  lien  exists  to  forbid  it,  and  there  is  not 
in  this  case  such  lien,  sell  all  of  his  property  for  a  fair  price, 
and  apply  the  proceeds  thereof  to  the  payment  of  one  guaran- 
tor, though  such  sale  and  application  exhausts  his  whole 
estate,  and  leaves  all  his  creditors  unpaid;  wherefore  should 
they,  from  the  evidence,  believe  that  the  sale  in  question  was 
so  made,  and  that  at  the  time  of  making  thereof,  Kuea  Nelson 
had  become  guarantor  of  Geo.  "W.  Nelson  for  more  than 
$8,500,  and  that  the  proceeds  thereof  were  in  good  faith  paid 
to  him  by  G.  W.  Nelson,  by  reason  of  his  being  such  guaran- 
tor, and  that  G.  W.  Nelson  is  indebted  to  jRiiea  Nelson 
more  than  $6,500,  by  reason  of  payments  made  byltuea  Nelson 
to  the  creditors  of  said  G.  "W,  Nelson,  by  reason  of  being  such 
guarantor,  they  should  find  such  sale  valid  and  binding  upon 
G.  W.  Nelson,  and  his  creditors,  though  they  may  further 
believe,  from  the  evidence,  that  G.  W.  Nelson  was,  when  it 
was  made,  insolvent. 

Which  seventh  instruction  the  court  refused  to  give  to  the 
jury;  to  which  refusal  the  plaintiff  excepted. 

The  court  then  gave,  on  the  part  of  the  defendants,  among 
others,  the  following  instructions  to  the  jury; 


APEIL  TEEM,  1862.  499 

Nelson  v.  Smith  et  al. 

10.  A  conveyance  or  sale  of  property,  made  with  the  intent, 
on  the  part  of  the  vendor,  known  to  the  vendee  and  partici- 
pated in  by  him,  to  delay,  defeat,  hinder  or  defraud  a  particular 
creditor  from  obtaining  his  debt,  though  made  for  a  valuable 
and  full  consideration,  is  fraudulent  and  void  as  against  such 
creditors,  or  any  creditors  who  have  been  thus  hindered  or 
delayed. 

12.  An  intent  actually  to  defraud  creditors  is  to  be  legally 
inferred  from  the  grantors  being  insolvent  at  the  time,  or 
greatly  embarrassed;  and  if,  therefore,  the  jury  believe,  from 
all  the  evidence  in'  this  case,  that  George  W.  Nelson  was 
insolvent  at  the  time  of  the  sale  from  him  to  the  plaintiff,  they 
would  be  justified  in  finding  that  the  intent  of  George  W. 
Nelson,  in  making  that  sale,  was  to  hinder  and  delay  his 
creditors. 

To  the  giving  of  which  instructions  the  plaintiff  excepted. 

The  jury  found  a  verdict  for  defendants.  Whereupon  the 
plaintiff  moved  the  court  for  a  new  trial;  but  the  court  over- 
ruled the  motion,  and  rendered  judgment  on  the  verdict;  to 
which  ruling  of  the  court  the  plaintiff  excepted. 

The  plaintiff  now  assigns  the  following  errors,  to  wit: 

1.  The  Circuit  Court  erred  in  admitting  improper  evidence 
for  the  defendants. 

2.  The  Circuit  Court  erred  in  excluding  from  the  jury 
proper  evidence  for  the  plaintiff. 

3.  The  Circuit  Court  erred  in  refusing  to  give  to  the  jury 
instructions  1  and  7,  as  requested  by  the  plaintiff,  and  in  modi- 
fying the  said  instruction  1. 

4.  The  Circuit  Court  erred  in  giving  to  the  jury  instruc- 
tions 10  and  12,  on  the  part  of  the  defendants. 

5.  The  Circuit  Court  erred  in  overruling  the  plaintiff's  mo- 
tion for  a  new  trial. 

(There  was  a  case  between  the  same  parties,  arising  out  of 
the  same  state  of  facts;  in  which  the  opinion  immediately  fol- 
lows this.) 


W.  C.  Gottdy,  for  Plaintiff  in  Error. 
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The  true  construction  of  the  statute  of  frauds  requires,  that 
the  sale  must  be  "  had  and  made  or  contrived  of  malice,  fraud, 
collusion,  or  guile,  with  the  intent  (actual)  to  hinder  and  delay 
creditors."  Burrill  on  Assignments;  Ewing  v.  Rankle,  20 
111. ;  Sackett  et  al.  v.  Mansfield,  26  111.  28 ;  Myers  v.  Kmzie, 
26  111.  36. 

A  debtor  may  prefer  one  creditor  over  others  by  assignment 
judgment,  sale  of  property,  or  otherwise,  even  if  made  with 
the  actual  intent  to  hinder,  delay  or  defeat  those  not  preferred. 
Pickstoch  v.  Lyster,  3  Maule  &  S.  371 ;  Ilolbird  v.  Anderson, 
5  T.  E.  235;  Hartshorn  v.  E antes,  31  Me.  98;  Wilder  v. 
Winne,  6  Cow.  284;  Anderson  v.  Smith,  5  Blackf.  395;  Kirt- 
land  v.  Snow,  20  Conn.  23. 

The  instructions  of  the  plaintiff  to  Earp,  when  he  hauled  the 
boxes,  were  a  part  of  the  res  gestae,  and  admissible.  Rigg  v. 
Cook,  4  Gilm.  336;  Thomas  v.  Leonard,  4  Scam.  558;  1  Stark. 
Ev.  62;  Proctor  v.  Lewistown,  25  111.  153. 

E.  S.  Smith,  for  Defendants  in  Error. 

The  sale  from  George  to.  Charles  Nelson  was  fraudulent, 
and  designed  to  hinder  creditors.  2.4  Yerm.  528;  25  Penn. 
State,  516;  21  Barbour,  88;  7  Cowen,  734;  Cowp.  434;  1 
Carter,  336;  14  John.  493;  13  111.  394;  3  Atk.  235;  4  B. 
Mon.  43;  2  John.  Ch.  43;  17  John.  Ch.  151;  6  McLean,  23; 
13  Penn.  State,  587,  588;  3  Inch  576—574;  2  Peters,  107; 
3  Fairf.  518;  1  Bar.  474;  6  Penn.  State,  245;  4  Smedes  & 
Marsh.  74. 

Walker,  J.  It  is  insisted  that  the  sale  by  George  W. 
Nelson,  to  plaintiff  in  error,  was  fraudulent  and  void,  it  hav- 
ing, as  it  is  urged,  been  made  for  the  purpose  of  hindering  and 
delaying  creditors.  Questions,  arising  under  the  statute  of 
frauds,  both  in  this  country  and  Great  Britain,  have  been  per- 
haps more  numerous  than  under  any  other  statute.  Owing 
to  the  endless  variety  of  the  modes  adopted,  by  which  to  cover 
property,  and  prevent  its  being  reached  by  creditors,  it  can 
hardly  be  expected  that  courts  can  ever,  by  decision,  settle  all 
questions  which  may  arise  in  such  cases.     All  of  the  forms 
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usually  employed  by  the  honest  and  upright,  and  such  as  are 
universally  adopted  by  business  men,  are  readily  employed 
by  the  dishonest  and  corrupt,  to  cover  the  most  fraudulent 
transactions.  On  the  facts  presented  in  the  record,  two  juries, 
probably  equally  intelligent  and  upright,  have  arrived  at 
opposite  conclusions. 

Upon  the  most  careful  examination  which  we  have  been 
able  to  bestow,  we  are  satisfied  that  the  jury  was  not  war- 
ranted in  this  case,  from  the  evidence,  in  finding  the  transac- 
tion fraudulent.  It  is  in  proof,  that  sales  of  stocks  of  goods 
not  unfrequently  occur,  without  an  invoice  being  taken.  The 
evidence  shows,  that  the  sale  was  for  a  sum  that  in  every 
respect  seems  to  be  fair.  The  price  paid  was  neither  so  large 
or  so  small  as  to  excite  suspicion  that  the  sale  was  only  color- 
able. There  does  not  seem  to  have  been  any  unusual  degree 
of  haste  in  consummating  the  sale.  JSTor  was  there  any  secrecy 
attending  the  transaction.  The  fact  that  the  sale  was  on  a 
credit,  is  not  evidence  of  fraud,  nor  was  the  time  given  for 
payment  unreasonable.  The  fact,  that  the  sale  was  made  to 
a  relative  is  not  unusual,  and  is  not  a  badge  of  fraud.  !N"or 
can  fraud  be  inferred  from  the  fact  that  the  vendor  was  indebted 
at  the  time  he  made  the  sale.  He  most  clearly  had  the  right 
to  transfer  the  notes  to  his  father,  to  whom  he  was  indebted  in 
a  much  larger  sum,  and  there  is  no  evidence  in  this  record, 
that  his  father's  claims  were  not  perfectly  just.  These  facts, 
whether  considered  separately  or  together,  we  think,  fail  to 
establish  fraud  in  the  sale. 

The  evidence  offered  to  prove  what  directions  were  given 
by  plaintiff  in  error,  to  the  drayman,  where  the  goods  were 
being  delivered  at  the  depot,  we  think,  were  a  part  of  the  res 
gestae,  and,  if  pertinent,  were  properly  admissible.  They  were 
given  at  the  time  of  the  sale,  before  suit  was  instituted,  and 
before  it  could  be  known  that  any  contest  would  arise,  and  at 
a  time  when  no  motive  is  perceived  why  false  statements 
should  have  been  made.  Still  their  admissibility  would  depend 
upon  whether  they  were  pertinent  to  the  issue,  and  as  it  was 
not  disclosed  what  they  were,  it  cannot  be  seen  whether  the 
court  erred  in  rejecting  the  evidence. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
S.  Smith  et  al.,  Plaintiffs  in  Error,  ) 
v.  } 

C.  S.  Nelson,  Defendant  in  Error.  ) 

"Walker,  J.  The  facts  in  this  case  are  the  same  as  the  fore- 
going, but  the  finding  of  the  jury  was  for  the  plaintiff  below. 
The  reasoning  in  the  above  opinion  applies  to  this  case  in  every 
particular.  The  judgment  of  the  court  below  is  therefore 
affirmed. 

Judgment  affirmed. 


Daniel  S.  Kinzey  et  al.,  Plaintiffs  in  Error,  v.  Hushai 
Thomas,  Defendant  in  Error. 

ERROR  TO  HENRY. 

An  averment  in  a  petition  for  a  lien,  which  avers  that  materials  were  fur- 
nished, to  be  paid  for  in  a  reasonable  time,  does  not  show  that  the  delivery 
and  payment  were  to  be  within  three  years;  this  is  a  substantial  defect, 
which  can  be  reached  by  a  general  demurrer. 

If  it  appears  that  a  petitioner  for  a  mechanics'  lien,  has  taken  other  security 
either  on  property  or  of  persons,  to  satisfy  him  for  his  labor  and  materials, 
the  statutory  lien  will  be  discharged. 

In  no  case  should  a  decree  for  the  sale  of  property  under  a  mechanics'  lien, 
be  within  a  less  time  than  the  life  of  an  execution;  and  if  the  amount  to  be 
paid  is  large,  a  longer  time  than  the  life  of  an  execution  should  be  given 
for  payment. 

The  petition  in  this  case  avers  that  Thomas  (complainant 
below)  made  a  certain  contract  with  Kinzey,  the  plaintiff  in 
error,  whereby  Thomas,  in  consideration  of  certain  stipulations 
of  Kinsey,  agreed  to  furnish  him  certain  building  and  fencing 
materials,  to  be  used  in  erecting  a  dwelling-house  and  appur- 
tenances thereof,  on  a  certain  tract  of  land  described  in  the 
petition ;  and  that  Kinzey,  on  his  part,  in  consideration  thereof, 
agreed,  within  a  reasonable  time  after  being  furnished  with 
such  materials,  to  pay  Thomas  a  reasonable  price  therefor. 

The  answer  of  Kinzey  was,  on  motion  of  petitioner,  stricken 
from   the  files,  for  not  being  interposed  in  apt  time.     After 


APRIL  TERM,  1862.  503 

Kinzey  et  al.  v.  Thomas. 

this,  it  also  appeared  that  all  the  defendants  below  interposed 
a  demurrer  to  the  petition;  that  the  demurrer  was  entertained 
and  considered  by  the  court,  and  overruled. 

The  petition  alleges  no  time  within  which  the  materials 
were  to  be  furnished,  and  no  time  when  they  were  to  be  paid 
for. 

The  materials  were  to  be  furnished  in  a  reasonable  time,  and 
paid  for  in  a  reasonable  time. 

The  evidence  in  the  case  discloses  the  fact  that  the  petitioner 
took  a  chattel  mortgage  on  certain  property  for  the  security  ot 
his  debt. 

The  court  decreed  that  Kinzey,  the  defendant  below,  "  pay 
the  said  sum  ($179.32)  to  said  Thomas,  within  the  period  of 
thirty  days  from  the  date  of  this  decree,  with  legal  interest, 
and  that  he  also  pay  the  costs  of  this  cause  within  the  same 
time;  and  that  in  default  of  said  payment,  a  special  execution 
be  issued,  etc.,  commanding  the  sale  of  said  premises,"  etc. 

The  decree  further  provides:  "In  case  the  proceeds  of  said 
sale  shall  be  inadequate  to  the  payment  of  said  debt,  that  then 
an  execution  be  issued  for  the  unpaid  residue,  to  be  levied  upon 
the  lands  and  tenements,  goods  and  chattels,  of  said  Kinzey,  as 
in  cases  of  executions  issued  on  judgments  at  law." 

The  errors  assigned  are,  that: 

The  court  erred  in  overruling  the  demurrer  interposed  by 
the  defendants  below  to  the  petition  of  the  complainant. 

The  court  erred  in  entering  a  decree  for  complainant  in  the 
court  below. 

The  court  below  erred  in  decreeing  that  the  plaintiff  in  error 
(defendant  below)  pay  the  debt  found  due  to  complainant 
within  thirty  days  from  the  date  of  decree;  and  in  case  of 
default  that  the  premises  described  in  complainant's  petition, 
be  sold  to  pay  the  same. 

The  court  erred  in  decreeing  that  said  premises  be  sold 
under  a  special  execution. 

The  court  erred  in  decreeing  that  in  case  the  premises  did 
not  sell  for  enough  to  pay  the  debt  and  costs,  that  the  com- 
plainant have  an  execution,  as  at  law,  for  the  unpaid  balance. 
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J.  I.  Beaedgley,  and  J.  B.  Carpenter,  for  Plaintiffs  in 
Error. 

This  is  not  such  a  contract  as  brings  the  party,  seeking  to 
enforce  it,  within  the  provisions  of  the  statute  on  this  subject. 
Brady  v.  Anderson  et  al.,  24  111.  110;  Sutherland  et  al.  v. 
Ryerson  et  al.,  ib.  517. 

The  evidence  in  the  case  discloses  the  fact  that  the  petitioner 
took  a  chattel  mortgage  on  certain  property  for  the  security 
of  his  debt.  24  111.  113,  per  Walker,  Justice;  1  Gilrn. 
501. 

The  court  should  not  in  any  case  order  a  sale  of  the  premises 
in  a  less  period  of  time  than  ninety  days.  Link  v.  Archi- 
tectural Iron  Works,  24  111.  551. 

G-.  W.  Shaw,  for  Defendant  in  Error. 

Cited,  3  Scam.  347;  12  111.  441;  Chit.  PL,  vol.  1,  p.  223; 
20  111.  390;  9  Wheaton,  426—430;  3  Scam.  188,  544;  21 
111.425—431,437;  22  111.  252;  23  111.  80,  473;  24  111.  112, 
198,  517,  529;  25  111.  80,  169,  358;  24  111.  268;  4  Scam.  527; 
13  111.  534,  281. 

Breese,  J.  This  was  a  petition  for  a  lien  for  materials  fur- 
nished in  the  erection  of  a  dwelling-house  and  fencing  on  a 
part  of  the  land  described  in  the  petition.  An  answer  was 
put  in  by  the  principal  defendant,  the  plaintiff  here,  which 
was  stricken  from  the  files,  for  the  reason  that  it  was  not  filed 
within  the  time  fixed  by  the  court.  Thereupon  the  defendants 
who  had  not  answered  interposed  a  demurrer  to  the  petition, 
which  was  overruled.  We  have  only  to  do  with  the  questions 
arising  upon  the  demurrer  to  the  petition.  The  demurrer  was 
general,  and  to  the  merits,  and  in  bar  of  the  action,  and  brings 
before  us  the  sufficiency  of  the  petition  under  the  statute. 
About  this  we  cannot  hesitate,  as  the  defendants'  counsel 
admits  that  it  was  defective,  for  while  it  shows  an  agreement 
to  furnish  such  timber  and  material  as  the  plaintiff  here  should 
request,  to  be  paid  for  within  a  reasonable  time  after  delivery, 
it  does  not  show  that   such   request  was  to  be  made  within 
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three  years,  either  as  to  the  delivery  or  payment.  We  have 
so  often  decided,  that  the  petition  must  make  a  case  provided 
for  by  the  statute,  that  it  is  only  necessary  to  refer  to  the  cases 
on  that  point.     Cook  v.  Heald,  21  111.  425;  Same  v.  Vreeland, 

21  111.  431;  Same  v.  Rofinot,  21  111.  437;  Senior  v.  Brebnor, 

22  111.  252;  McClurken  v.  Logan,  23  111.  80;  Brady  v.  An- 
derson, 24  III.  112;  Moser  v.  Matt  et  al.,  24  111.  198;  Burk- 
liart  v.  Reisig,  24  111.  529;  Phillips  v.  Stone,  25  111.  80;  The 
Columbus  Machine  Manufacturing  Co.  v.  Dorwin,  25  111.  169 ; 
Same  v.  Ulrich,  25  111.  109;  Scott  v.  Keeling,  25  111.  358. 

In  some  of  these  cases  the  defects  are  pointed  out  by  special 
demurrer,  but  they  can,  if  substantial,  be  reached  as  well  by  a 
general  demurrer,  as  in  this  case.  For  the  defects  in  the  peti- 
tion, the  demurrer  should  have  been  sustained. 

The  record  also  shows,  in  the  defense  set  up  by  the  incum- 
brancers on  this  property,  that  the  petitioner  had  taken  addi- 
tional security  for  the  amount  of  his  debt,  by  a  chattel 
mortgage  duly  executed  on  certain  personal  property  of  the 
defendant  Kinzey,  to  secure  the  payment  of  the  note  given  by 
him  for  these  materials.  We  have  said  in  Brady  v.  Anderson, 
24  111.  113,  taking  other  security, 'either  on  property  or  that  of 
individuals  not  parties  to  the  transaction,  would  have  the 
effect  to  discharge  the  lien.  Here  security  was  taken  on  per- 
sonal property  duly  mortgaged;  and  the  lien  was  discharged 
thereby.  The  settled  doctrine  is,  that  a  vendor  of  land  waives 
his  lien  wherever  he  takes  distinct  security  for  the  payment 
of  the  purchase  money,  such  as  a  deposit  of  stock,  a  pledge 
of  goods,  a  mortgage  on  real  or  personal  estate,  or  the  re- 
sponsibility of  a  third  person,  and  we  can  see  no  difference  in 
principle,  between  such  a  lien  and  the  lien  of  the  material 
man;  both  are  secret  liens.  Conover  v.  Warren,  1  Gilm. 
501,  and  cases  there  cited. 

As  to  the  remaining  point  made,  that  the  decree  directed 
the  sale  of  the  land  in  thirty  days,  we  have  said  in  Link  v. 
Architectural  Iron  Works,  24  111.  553,  that  as  there  is  no 
redemption  of  premises  sold  under  a  decree  to  enforce  a  lien 
of  this  kind,  the  decree  should  fix  a  reasonable  time  within 
which  the  money  is  required  to  be  paid,  and  in  default  of  pay- 
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inent  within  the  time,  decree  a  sale  of  the  premises,  or  a  suffi- 
cient portion  to  pay  the  money  for  which  the  decree  is 
rendered.  When  the  amount  is  large,  the  time  should  be 
longer  than  when  it  is  small,  but  in  no  case  should  the  sale  be 
ordered  at  a  shorter  period  than  the  lifetime  of  an  execution  at 
law. 

This  error  is  not  obviated  by  the  order  for  a  special  execu- 
tion, for  the  life  of  that  would  be  controlled  by  the  time  fixed 
by  the  court  for  the  sale.  For  these  errors,  the  decree  is 
reversed,  and  the  cause  remanded. 

Decree  reversed. 


Guy  H.  Cutting,  impleaded,  etc.,    Appellant,  v.  An- 
drew J.  Conklin,  Appellee. 

APPEAL   FROM   THE    SUPERIOR   COURT    OF    CHICAGO. 

A  mistake  in  using*  the  word  defendant  for  defendants  in  some  parts  of  a  dec- 
laration, is  unimportant,  where  the  meaning"  is  obvious. 

The  use  of  the  word  Feb'y  instead  of  February,  in  describing  a  note,  is  unim- 
portant. 

The  describing  a  note  made  payable  to  "Conklan,"  as  being  payable  to 
Conklin,  is  unimportant;  they  are  the  same  in  sound. 

A  note  indorsed  in  blank,  is  sufficient  to  pass  the  title  to  it;  and  the  blank 
may  be  filed  on  the  trial. 

The  plaintiff's  declaration  contains  a  single  count  in  assump- 
sit, in  the  usual  form,  on  a  promissory  note,  as  follows: 

$300.00.  Chicago,  Feb'y  22nd,  1860. 

Five  months  after  date  we  promise  to  pay  to  the  order  of  J.  E.  Conklan 
Three  Hundred  Dollars,  at  our  office,  value  received,  with  interest  at  ten  per 
cent. 

WALKER  &  CUTTING. 

Indorsed,  J.  E.  Conklin. 

Defendant  Walker  was  not  served,  and  did  not  plead  below. 

Cutting  plead  general  issue,  non-assumpsit,  and  notice  of 
special  matter. 

At  the  April  term,  1861,  of  Superior  Court,  a  jury  was 
waived,  and  the  cause  was  tried  by  Higgins,  Judge,  who  ren- 
dered a  judgment  for  the  plaintiff  below,  appellee  here. 
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Tlie  following  errors  were  assigned: 

The  court  below  erred  in  not  rejecting  the  note  offered,  and 
admitted  as  evidence  in  this  cause,  on  the  ground  of  a  variance 
between  the  said  note  and  the  declaration  of  the  plaintiff 
below,  in  the  following  instances,  to  wit: 

The  said  plaintiff  below  described  the  said  defendants  below 
in  his  said  declaration  as  "  defendant,"  in  the  singular  number, 
when  they  should  have  been  charged  in  the  plural  number,  as 
thej  were  both  sued  and  wTere  both  liable. 

The  note  is  dated  "  Feb'y,"  and  the  said  declaration  charges 
it  to  be  dated  "  February,"  without  any  qualification  or  allega- 
tion as  to  the  legal  effect  of  the  abbreviation  of  the  word. 

The  payee  of  the  said  note  is  J.  E.  Conklan,  according  to 
the  copy  filed  with  the  declaration  and  by  the  note  itself,  and 
the  said  payee  is  described  in  the  said  declaration  as  J.  E. 
Conklin,  without  any  qualification  or  charge  as  to  the  legal 
effect  of  the  variance,  the  name  in  the  note  as  payee,  and  the 
name  of  the  payee  in  the  declaration,  being  different  names. 

It  is  alleged  in  the  said  declaration,  that  the  payee  indorsed 
in  writing  the  said  note,  and  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money  in  the  said  note  mentioned  to 
be  paid  to  the  said  plaintiff,  etc.,  when  in  truth  and;  in  fact 
there  is  no  indorsement  whatever  on  the  back  of  the  said  note, 
except  and  only  the  name  of  "  J.  E.  Conklin,"  signed  in  blank, 
and  no  copy  of  the  instrument,  indorsed  as  alleged  in  said 
declaration,  was  filed  with  the  declaration  in  said  cause. 

The  court  below  erred  in  giving  judgment  in  favor  of  the 
said  plaintiff  below,  when  he  was  not  the  owner  of  the  note 
sued  on,  and  not  legally  entitled  to  recover  thereon. 

I.  "W.  Wattghop,  and  C.  C.  Bonney,  for  Appellant. 

M.  Eoeke,  for  Appellee. 

Walker,  J.  It  is  urged,  that  the  plaintiff  below  employed 
tbe  singular  instead  of  the  plural  number,  in  describing  the 
defendants  in  his  declaration.  Whilst  this  is  true  in  at  least 
two  places,  yet  in  the  beginning  of  the  count  they  are  de- 
scribed as  "  the  defendants ;"  also,  in  the  breach.     In  stating 
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the  manner  in  which  the y  executed  the  note,  the  averment  is, 
that  the  "  defendant,"  by  the  name  and  style  of  "  Walker  & 
Cutting,"  promised  to  pay,  etc.  This  might  possibly  have 
been  grounds  of  special  demurrer,  but  not  for  arrest  of  judg- 
ment, had  such  a  motion  been  interposed.  It  is  not  a  vari- 
ance, as  it  appears  only  to  have  been  a  mere  slip  of  the  pen, 
unimportant  in  its  character,  in  nowise  changing  the  sense. 
There  is  no  person  who  would  not  say  that  the  count  was 
against  the  defendants.  About  this  there  can  be  no  doubt, 
and  is  sufficiently  certain. 

It  is  again  urged,  that  in  the  date  the  month  is  written 
"  Feb'y,"  whilst  in  the  declaration  it  is  written  in  full.  No 
objection  seems  to  have  been  made,  by  the  defendants  on  the 
trial,  to  the  admission  of  the  note  in  evidence.  If  there  had 
been  any  force  in  the  objection,  which  we  by  no  means  concede, 
it  was  waived  by  permitting  it  to  be  read  without  objection. 

It  is  insisted,  that  there  was  a  variance  between  the  declara- 
tion and  the  note.  The  note  is  payable  to  "  J.  E.  Conklan," 
and  the  name  is  written  in  the  declaration  as  "  J.  E.  Conklin." 
This  is  one  and  the  same  name  in  sound,  and  falls  within  the 
case  of  Stevens  v.  Stebhins,  3  Scam.  25. 

It  is  urged  as  an  error,  that  the  note  was  described  as  having 
been  assigned  in  writing,  whilst,  when  produced,  it  was 
assigned  in  blank.  The  name  of  the  payee  was  indorsed  upon 
the  note,  and  being  in  writing,  it  has  always  been  held  suffi- 
cient to  pass  the  title  to  negotiable  paper.  The  plaintiff  had 
the  right  to  fill  it  up  on  the  trial,  and  would  no  doubt  have 
done  so,  if  the  objection  had  been  made.  This  objection 
comes  too  late,  and  is  without  force. 

It  is  lastly  objected,  that  the  finding  was  against  the 
evidence.  It  fails  to  establish  a  payment.  It  appears,  that 
an  offer  was  made  by  the  payee,  to  remit  ten  per  cent.,  if  the 
makers  would  pay  money  by  a  specified  time,  but  whether 
on  this  or  other  indebtedness,  the  witnesses  are  unable  to 
state.  Nor  do  they  say  what  sum  was  paid.  Such  evidence 
is  altogether  insufficient  to  defeat  a  recovery  on  the  note. 
The  objections  raised  upon  this  record  are  all  wholly  without 
any  force,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  State  Treasurer,  Plaintiff  in  Error,  v.  Presco 
Wright,  Collector  of  Sangamon  County,  Defend- 
ant in  Error. 

ERROR  TO  SANGAMON. 

The  juris  diction  of  the  State,  on  the  subject  of  taxation  for  State  purposes,  is 

supreme;  over  which  the  Government  of  the  United  States  can  have  no 

power  or  control. 
The  mandate  of  the  State  to  its  officers,  directing  them  to  collect  its  revenue 

in  gold  and  silver  coin  only,  cannot  be  disobeyed.     Congress  has  not  power 

or  jurisdiction  over  this  subject. 

This  case  is  fully  stated  in  the  opinion  of  the  Court. 

(  The  General  Assembly,  at  its  session  in  1863,  has  changed 
the  law,  in  regard  to  the  collection  of  taxes,  authorizing  them 
to  be  paid  in  the  currency  issued  by  authority  of  Congress.) 

S.  T.  Logan  assigned  errors  for  the  State  Treasurer. 

Beeese,  J".  This  case  comes  before  us  from  the  Sangamon 
Circuit  Court,  on  the  following  agreed  statement  of  facts, 
namely: 

"  It  is  agreed  by  and  between  William  Butler,  Treasurer  of 
the  State  of  Illinois,  and  Presco  "Wright,  Treasurer  and  Col- 
lector of  Sangamon  county,  that  the  said  Presco  Wright,  as 
treasurer  and  collector  of  Sangamon  county,,  had  collected 
and  had  in  his  hands  due  to  the  State  of  Illinois  on  the  sixth 
day  of  May,  1862,  the  sum  of  one  thousand  dollars,  collected 
by  him  on  taxes  assessed,  laid  and  collected  by  him  in  the 
year  1862,  due  to  the  State  of  Illinois  for  all  the  various  items 
of  taxation  required  by  law  to  be  collected  and  paid  into  the 
State  treasury,  which  sum  had  been  collected  by  him  from  the 
inhabitants  of  Sangamon  county,  and  received  by  him  from 
them  in  the  United  States  treasury  notes  hereinafter  described, 
and  that  on  that  day  the  auditor  of  public  accounts  issued  from 
his  office  the  following  order,  to  wit: 

$1,000.  Auditor's  Office,  Illinois,  Springfield,  May  6th,  1862. 

Mr.  Treasurer: — Receive  of  Presco  Wright,  Collector  of  Sangamon 
county,  one  thousand  dollars,  being  the  amount  in  part  of  taxes  collected  by 
him  for  the  year  1861.  JESSE  K.  DUBOIS,  Auditor. 
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"  And  it  is  further  agreed,  that  on  the  same  day,  the  said 
Presco  Wright  presented  the  said  order  to  the  treasurer,  the 
said  Y^illiam  Butler,  and  then  and  there,  at  the  office  of  the 
treasurer  of  the  State  of  Illinois,  tendered  and  offered  to  pay 
to  the  said  treasurer  the  said  sum  of  one  thousand  dollars 
in  demand  treasury  notes  of  the  United  States,  issued  under 
and  in  pursuance  of  the  provisions  of  an  act  passed  by  the 
Congress  of  the  United  States,  approved  July  17,  1861,  enti- 
tled, '  An  Act  to  authorize  a  national  loan,  and  for  other  pur- 
poses,' which  treasury  notes  the  said  treasurer  then  and  there 
refused  to  receive  from  the  said  Presco  "Wright;  and  there- 
upon, the  said  Presco  Wright  tendered,  and  offered  to  pay  to 
the  said  treasurer  the  said  sum  of  one  thousand  dollars  in 
treasury  notes  of  the  United  States,  issued  under  and  by  virtue 
of  an  act  passed  by  the  Congress  of  the  United  States,  ap- 
proved February  25,  1862,  entitled,  *  An  Act  to  authorize  the 
issue  of  United  States  treasury  notes,  and  for  the  redemption 
or  funding  thereof,  and  for  funding  the  floating  debt  of  the 
United  States;'  which  last  mentioned  sum  of  treasury  notes 
the  said  treasurer  also  refused  to  receive  from  the  said  Presco 
Wright;  and  it  is  now  further  agreed  to  submit  to  the  decision 
of  the  court,  whether  the  said  treasurer  was  bound  to  receive 
the  said  sum  of  one  thousand  dollars  in  either  description  of 
treasury  notes  before  described;  and  if  the  court  shall  be  of 
opinion  that  the  treasurer  was  bound  to  receive  the  said  sum 
of  one  thousand  dollars,  in  either  description  of  treasury  notes 
above  described,  then  the  court  shall  award  a  peremptory 
mandamus,  commanding  the  treasurer  to  receive  said  sum  of 
one  thousand  dollars  in  treasury  notes,  the  parties  hereby 
waiving  the  issuing  of  an  alternative  mandamus.  And  it  is 
further  agreed,  that  a  pro  forma  judgment  of  the  Circuit 
Court  may  be  entered,  awarding  a  peremptory  mandamus, 
commanding  the  treasurer  to  receive  said  treasury  notes  of 
either  kind.  And  the  parties  further  agree,  that  an  appeal 
may  be  granted  by  the  court  xo  the  Supreme  Court  of  the 
State  of  Illinois,  to  the  said  William  Butler,  on  his  filing  a 
copy  of  this  record  in  said  Supreme  Court,  sitting  at  Ottawa, 
in  the  Third  Grand  Division,  during  the  April  term  of  said 
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court,  without  bond  or  security.  And  they  further  agree,  that 
said  Supreme  Court  shall  enter  such  judgment  as  in  their  opin- 
ion the  law  justifies  and  requires  on  the  agreed  case. 

WILLIAM  BUTLER,   State   Treasurer. 

PRESCO  WRIGHT,  Treasurer  and  Collector, 

Sangamon  County,  III. 

The  error  assigned  is,  in  awarding  a  peremptory  mandamus. 

No  argument  has  been  submitted  by  either  party  in  the 
case,  the  treasurer  contenting  himself  with  a  reference  to  the 
act  of  the  General  Assembly  of  this  State,  regulating  the  col- 
lection of  the  revenue,  as  his  justification  in  refusing  the 
proffered  notes,  the  county  collector  urging  nothing  in  support 
of  his  proposition. 

We  do  not  know  that  argument  could  have  availed  either 
party,  as  the  statute,  by  which  the  treasurer  must  be  governed, 
is  so  plain  and  specific  as  to  admit  of  no  construction. 

The  amendatory  act  regulating  the  collection  of  the  revenue, 
approved  February  25,  1853,  (  Scates'  Comp.  1085  ),  declares  in 
the  first  section,  "  That  the  county  revenue  shall  be  collected  in 
gold  and  silver  coin,  county  orders  and  jury  certificates,  and  in 
no  other  currency;  the  revenue  for  State  purposes  shall  be  col- 
lected in  gold  and  silver  coin,  and  auditors'  warrants,  and  in  no 
other  currency;  and  State  taxes  levied  for  any  special  purpose, 
other  than  to  defray  the  ordinary  expenses  of  the  State  govern- 
ment, shall  be  collected  in  gold  and  silver  coin,  and  in  no  other 
currency." 

The  last  clause  of  this  section,  excluding  auditors'  warrants 
— evidences  of  State  indebtedness — was  designed  to  make  cer- 
tain so  much  of  the  revenue  to  be  paid  in  gold  or  silver  coin, 
as  should  meet  the  interest  on  our  State  debt  due  by  bonds 
regularly  issued  under  the  authority  of  the  State,  and  now  dis- 
tributed all  over  the  civilized  world,  and  which  we  have  pledged 
the  faith  of  the  State,  shall  be  paid  in  coin.  If,  then,  the 
treasurer  could  receive  anything  but  coin  for  this  purpose,  our 
pledge  could  not  be  redeemed.  Coin  circulates  throughout  the 
world,  and  has,  in  its  markets,  an  ascertained  and  established 
value  by  which  all  commodities  are  measured,  and  no  paper 
obligation,  even  if  at  par  with  coin  where  issued,  could  be  made 
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to  take  the  place,  abroad,  of  coin.  It  is  by  coin,  and  coin  alone, 
we  can  perform  the  obligations  we  are  under  to  our  creditors, 
and  we  know  of  no  power  in  existence,  capable  of  placing  us  in 
a  position  by  which  we  shall  be  unable  to  meet  our  just  engage- 
ments, save  and  except  the  action  of  our  own  legislature,  which 
had  the  power  to  repudiate  the  obligation,  either  flatly.,  or  by 
indirection. 

The  jurisdiction  of  the  State  on  the  subject  of  taxation,  for 
all  State  purposes,  is  supreme,  and  over  which,  the  government 
of  the  United  States  can  have  no  power  or  control.  That  gov- 
ernment acts  through  delegated  power,  and  can  exercise  no 
other  except  such  as  may  be  necessary  to  carry  into  effect  a 
granted  power.  The  power  has  been,  nowhere,  delegated  to 
the  Congress  to  interfere  with  the  mode  which  a  State  may 
adopt  to  raise  a  revenue  for  its  own  purposes,  or  the  manner 
or  funds  in  which  it  shall  be  collected.  This  is  a  subject 
peculiarly  belonging  to  the  States,  and  wholly  under  State 
control,  so  that  should  it  be  deemed  by  the  State  expedient  to 
collect  its  revenue  for  its  own  use,  in  the  productions  of  its 
soil,  no  power  on  earth  could  interfere  to  forbid  it.  The 
moral  obligation  to  pay  its  creditors  in  coin  would  exist,  but 
no  power  exists  to  enforce  the  obligation.  It  is,  from  its  very 
nature,  an  imperfect  obligation,  there  being  no  superior  to 
enforce  it,  and  it  must  ever  be  so.  Congress  cannot  interfere 
in  any  form. 

There  being  nothing  in  our  State  constitution  prohibiting, 
expressly  or  impliedly,  this  action  of  our  legislature;  and  the 
constitution  of  the  United  States  imposing  no  restriction,  and 
authorizing  none,  the  power  of  the  State  is  absolute,  plenary, 
sovereign  over  this  whole  subject,  when  taxation  is  imposed, 
and  revenue  sought  for  State  purposes.  This  being  so,  its 
mandate  to  its  officers  to  collect  such  revenue  in  gold  and 
silver  only,  cannot  be  disobeyed.  The  law  is  the  treasurer's 
warrant,  which  he  is  not  at  liberty  to  disregard  or  contemn. 
The  State  authorities  cannot  be  interfered  with,  by  any  legisla- 
tion of  Congress  upon  this  subject,  that  body  having  no  power 
or  jurisdiction  over  it. 

The  order  awarding  a  peremptory  mandamus  is  set  aside, 
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no  other  funds  but  gold  and  silver  coin,  or  auditors'  warrants, 
being  receivable  in  payment  of  the  ordinary  revenue  of  the 
State  for  State  purposes. 

Order  reversed. 


The  Chicago,  Burlington  and  Quincy  Railroad 
Company,  Appellant,  v.  John  M.  Cauffman,  Ap- 
pellee. 

appeal  from  bureau. 

If  a  party  is  guilty  of  negligence,  or  the  want  of  ordinary  care,  and  allows 
stock  to  ran  in  a  highway  near  a  railway  crossing,  he  cannot  recover  for 
injuries  received  by  such  stock,  although  the  servants  of  the  railway  com- 
pany may  also  have  been  guilty  of  negligence. 

A  railroad  has  the  right  to  the  use  of  its  track  as  well  at  highway  crossings 
as  elsewhere,  and  no'  person  has  the  right  to  have  animals  stand  or  come 
upon  a  railroa.d  track  at  or  near  a  crossing,  so  as  to  come  in  collision  with  a 
train,  thereby  endangering  human  life;  and  if  he  is  negligent  in  this  re- 
gard, provided  those  in  charge  of  the  train  ring  the  bell  or  sound  the 
whistle  as  required,  his  carelessness  contributes  to  any  loss  he  may  sustain, 
and  he  cannot  recover;  moreover  he  would  be  liable  for  any  damage  which 
might  accrue  to  persons  on  the  train  in  consequence  of  such  neglect. 

It  appeared  from  the  testimony  of  appellee's  witnesses,  that 
the  train  struck  some  colts  on  a  crossing;  three  of  them  were 
struck  by  the  train  and  killed.  The  colts  ran  some  distance 
near  the  track,  and  the  three  that  were  killed  wheeled  upon  the 
track.  The  colts  were  feeding  near  the  crossing,  but  in  the 
highway.  The  witnesses  either  called  it  a  freight  train,  or 
thought  it  to  be  so.  The  whistle  sounded  some  rods  before 
reaching  the  crossing,  as  these  witnesses  say,  from  twenty  to  ten 
rods.  They  also  say  the  colts  could  have  been  seen  from  the 
train  some  seventy  rods  off. 

The  engineer  and  fireman  testified  for  appellant,  that  they 
saw  the  colts  from  forty  to  eighty  rods  off,  that  they  passed  off 
the  track  which  was  left  clear,  that  three  of  them  suddenly 
turned  upon  the  track  and  were  killed.  That  there  were 
trees  to  obstruct  a  view  of  the  track — that  the  bell  was  rung 
for  some  distance,  eighty  rods  or  more.  That  the  whistle  was 
Yol.  XXYIIL  — 33 
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sounded  for  the  brakes  to  be  put  on,  and  the  steam  was  turned 
off. 

The  fireman  swears  that  the  bell  was  rung  more  than 
eighty  rods  from  where  the  colts  were  killed.  The  witnesses 
for  the  plaintiff  did  not  hear  the  bell  ring. 

A  passenger  testified  that  the  bell  was  ringing,  that  he  saw 
the  colts  running  near  the  track  and  attempting  to  cross,- but 
that  the  view  was  sometimes  obstructed  by  bushes.  That  the 
whistle  sounded,  and  that  the  speed  of  the  train  was  checked. 
The  accident  occurred  in  the  middle  of  the  day.  The  railroad 
was  fenced  and  cattle  guards  put  in,  as  the  law  requires. 

"Walkeb,  Yan  A  km  an  &  Dexter,  for  Appellant. 

Three  instructions  were  given  by  the  court,  on  behalf  of  the 
plaintiff  below,  to  the  jury,  every  one  of  which  is  erroneous, 
for  the  reason  that  the  jury  are  instructed,  that  they  are  to  find 
and  make  up  their  verdict  upon  their  belief,  without  in  any 
manner  requiring  such  belief  in  any  the  slightest  degree  to  be 
founded  upon  the  evidence  in  the  cause.  Jawing  v.  Runkle 
20  111.  464;  Galena  &  Chicago  U.  R.  R.  Co.  v.  Jacohs,  20  111. 
485;  Matthews  v.  Hamilton,  23  111.  475. 

The  first  instruction  on  behalf  of  appellee,  was  also  erro- 
neous, for  the  reason  that  it  instructs  the  jury  in  substance 
that  the  plaintiff  below  need  not  show  affirmatively  that  the 
damage  was  not  the  result  of  his  own  carelessness.  The  onus 
was  upon  the  plaintiff  to  fltow  f^il  an  ^lively  that  his  own  care- 
lessness did  not  produce  the  injury.  16  111.  198,  300,  557;  17 
111.  131,  541,  581;  18  111.  361;  2  Chip.  (Yt.)  123;  2  Pick. 
621;  12  Pick.  177;  4  Miss.  422;  6  Cow.  189;  2  Tann.  314;  11 
East,  60. 

To  authorize  a  recovery,  the  appellee  should  have  alleged 
reasonable  care  and  caution  on  his  part,  and  maintained  such 
allegation  with  evidence  upon  the  trial.  A  failure  to  do 
either  is  fatal,  and  both  may  be  taken  advantage  of  by  the 
appellant  in  this  court.  C.  B.  <&.  Q.  R.  R.  v.  Hazard,  26  111. 
373;  G.  &.  C.  U.  R.  R.  v.  Stunner,  24  111.  631;  Ohio  db  M, 
R.  R.  v.  Brown,  23  111.  96. 

If  the  appellant  were   guilty  of  carelessness   in  neglecting, 
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and  did  neglect  to  ring  the  bell,  there  is  no  evidence  to  show 
that  the  injury  resulted  in  any  degree  from  such  circumstance. 
It  was  indispensable  that  the  appellee  should  have  shown  this 
upon  the  trial.  Galena  <&  Chicago  U.  R.  R.  Co.  v.  Loomis, 
13  111.  5-18. 

The  testimony  in  the  case  clearly  shows  that  there  was  no 
carelessness  on  the  part  of  the  appellant,  and  that  the  bell  was 
rung  as  the  law  requires.  Chicago  &  R.  I.  R.  R.  Co.  v.  Still, 
19  111.  499. 

J.  I.  Taylor,  for  Appellee. 

Appellant  was  bound  to  carry  a  bell  and  whistle  on  the  train, 
and  ring  or  sound  one  of  these  continually  for  eighty  rods 
before  reaching  the  crossing,  and  in  case  of  neglect  is  liable  for 
all  damages  resulting  from  such  neglect.  Black.  Stat.  p.  918, 
sec.  38;  C.<&  R.  I.  R.  R.  Co.  v.  Reid,  24  111.  145. 
\-  The  question  involved  is  one  of  negligence,  which  is  a  mat- 
ter of  fact,  depending  on  the  surrounding  circumstances,  and 
which  must  be  left  alone  for  the  jury  to  determine.  G.  <&  C. 
U.  R.  R.  Co.  v.  Dill,  22  111.  271. 

The  liability  of  the  appellant  in  this  case  must  depend  on 
the  circumstances  attending  the  killing  of  the  colts,  and  the 
court  will  rarely,  if  ever,  disturb  a  verdict,  when  there  is  any 
evidence  in  the  record  tending  to  support  the  verdict  of  the 
jury.     Young  v.  Silkwood,  11  111.  36. 

The  evidence  in  this  case  is  contradictory,  and  the  testimony 
of  the  witnesses  for  the  appellant,  considered  with  the  testi- 
mony of  the  witnesses  for  the  appellee,  to  say  the  least,  is  in- 
conclusive and  debateable,  and  the  same  has  been  passed  upon 
by  a  jury,  and  the  Circuit  Court  having  refused  to  grant  a  new 
trial,  this  court  will  not  make  such  refusal  of  the  Circuit  Court 
a  ground  for  reversing  the  judgment.  Evans  v.  Fisher,  5 
Gilm.  569. 

The  weight  of  the  testimony  must  be  determined  by  the 
jury,  and  the  court  will  not  in  such  case  disturb  their  verdict, 
unless  it  strikes  the  mind  at  first  blush  as  palpably  and  fla- 
grantly contrary  to  the  law  and  evidence.  5  Gilm.  72;  1 
Scam.  532;  3  Scam.  17—97. 
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Appellant  cannot  be  justified  even  by  showing  that  the  bell 
was  rung;  if  the  bell  could  not  be  heard,  they  were  bound  to 
sound  the  whistle,  and  use  all  other  means,  to  prevent  the  col- 
lision.    1  Am.  Railway  Cases,  p.  450. 

Caton,  C.  J.  This  was  an  action  on  the  case  for  killing 
three  colts,  at  a  railroad  crossing,  by  a  train  of  defendants. 
~No  question  was  raised  as  to  the  sufficiency  of  the  fence  or 
cattle-guards.  Among  others,  the  following  instruction  was 
given  for  the  plaintiff,  which  was  excepted  to : 

"  The  jury  must  determine  as  to  the  credit  due  to  the  sev- 
eral witnesses  who  have  testified  in  this  case,  and  if  the  jury 
believe  that  there  is  a  conflict  of  the  testimony  between  the 
witnesses  for  the  plaintiff,  and  the  witnesses  Cooley  and 
Sweetland,  it  is  proper  for  the  jury  to  consider  the  relation  of 
said  witnesses,  Cooley  and  Sweetland,  to  the  defendant;  the 
contradictions  of  each  other,  (if  any)  in  their  respective  state- 
ments about  the  ringing  of  the  bell  in  question,  and  putting 
down  the  brakes;  the  fact  (if  proved)  that  the  witness  Cooley 
was  engineer  on  the  engine  and  cars  in  question,  and  liable  to 
the  defendant  for  nes-ligence  in  directing  said  engine;  and 
the  fact  (if  proved)  that  he  has  been  released  by  the  defendant 
to  enable  him  to.  swear  as  a  witness  in  this  case ;  and  if  upon 
the  testimony  the  jury  are  in  doubt  as  to  the  correctness  of  the 
statement  made  by  said  Cooley  and  Sweetland;  and  the  jury 
believe,  from  the  weight  of  all  the  testimony,  that  the  colts  in 
question  were  killed  on  the  crossing  of  a  public  highway  by 
defendant's  engine,  as  charged  in  the  plaintiff's  declaration,  and 
that  said  colts  were  the  property  of  the  plaintiff;  and  the  jury 
believe  such  killing  might  have  been  avoided  by  the  exercise 
of  ordinary  care  by  the  servants  of  defendant  directing  said 
engine,  they  will  find  for  the  plaintiff." 

This  is  not  easily  understood  from  the  confused  and  inarti- 
ficial manner  in  which  it  is  drawn.  In  the  concluding  part  of 
it,  however,  this  principle  is  clearly  laid  down,  that  if  the 
plaintiff's  colts  were  killed  at  the  road-crossing  by  the  de- 
fendant's engine,  and  thafc  the  accident  might  have  been 
avoided  by  ordinary  care  on  the  part  of  those  in  charge  of  the 
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train,  then  they  must  find  for  the  plaintiff,  no  matter  of  what 
degree  of  carelessness  the  plaintiff  might  have  been  guilty,  in 
leaving  his  colts  on  the  track.  This  is  not  the  law,  as  we 
have  often  held.  If  the  plaintiff  was  guilty  of  negligence,  or 
the  want  of  ordinary  care,  in  allowing  his  colts  to  run  in  the 
road  near  this  crossing,  considering  their  want  of  capacity  to 
appreciate  the  danger  of  standing  on  the  track,  or  their  lia- 
bility to  become  frightened  and  then  attempt  to  cross  the 
track  in  front  of  an  approaching  train,  which  the  proof  shows 
they  did  here,  then  the  plaintiff  could  not  recover,  although 
the  servants  of  defendant  may  have  been  guilty  of  negligence 
also. 

The  following  instruction  asked  for  the  defendant,  was  re- 
fused: 

"  The  defendant  has  a  right  to  use  its  railroad  and  run  its 
cars  thereon  without  obstruction,  and  the  plaintiff's  horses  had 
no  right  to  be  standing  on  the  track  of  said  railroad,  or  pass- 
ing over  the  same,  at  a  crossing,  in  \h&  way  of  an  approaching 
train;  provided,  the  usual  signal  on  approaching  a  crossing,  by 
sounding  the  whistle  or  ringing  the  bell  at  least  eighty  rods  from 
such  crossing,  was  observed  by  the  defendant,  or  its  servants, 
having  the  management  of  such  train." 

We  are  unable  to  perceive  anything  wrong  in  this  instruc- 
tion, and  think  it  should  have  been  given.  The  defendant 
certainly  had  a  right  to  the  use  of  its  track,  at  the  road-cross- 
ings as  well  as  at  other  places,  and  the  plaintiff  had  no  right 
to  have  his  horses  stand  upon  the  track,  or  to  jump  across  it, 
or  pass  over  it  in  the  way  of,  or  so  as  to  come  in  collision  with, 
an  approaching  train,  provided  those  in  charge  of  the  train 
had  rung  the  bell  or  sounded  the  whistle,  as  the  law  requires. 
It  is  due  to  the  traveling  public,  and  the  safety  of  human  life 
requires,  that  the  owners  of  stock  should  not  be  encouraged 
to  allow  it  to  stand  or.  lie  upon  a  road-crossing  on  a  railroad 
track.  Suppose  the  owner  of  stock  should  herd  it  at  night  in 
the  road  at  such  a  crossing,  knowing  the  propensity  of  cattle 
to  lie  down  in  the  dust,  or  on  bare  ground,  instead  of  on  the 
grass,  especially  in  warm  nights,  and  an  animal  lying  on  the 
track  should  be  killed,  would  any  sane  man  say  his  own  care- 
lessness did  not  contribute  to  the  loss?     On  the  contrary,  the 
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law  would  hold  him  responsible  for  any  damage  which  might 
accrue  to  the  train,  or  persons  upon  it,  resulting  from  such 
reckless  or  criminal  carelessness.  This  instruction  should  have, 
been  given. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed^ 


Vincent  A.  Lowe,  Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

ERROR   TO   KANKAKEE. 

A  party  who  is  indicted  for  obstructing*  a  road,  cannot  be  convicted  for  con- 
tinuing an  obstruction.    These  are  distinct  offenses. 

This  was  an  indictment  for  obstructing  a  highway,  leading 
from  Yincennes,  in  the  State  of  Indiana,  to  Chicago,  in  the 
State  of  Illinois,  found  and  tried  in  the  Circuit  Court  of  Kan- 
kakee county.     The  plaintiff  in  error  was  found  guilty. 

The  opinion  of  the  Court  fully  explains  all  there  is  in  the 
case. 

Paddock,  Mubray,  Benfielb,  and  Uki  Osgood,  for  Plaintiff 
in  Error. 

D.  P.  Jones,  States'  Attorney,  for  The  People. 

Caton,  C.  J".  The  defendant  was  indicted  for  obstructing  a 
road.  The  evidence  showed  that  he  was  guilty  of  continuing 
an  obstruction  in  a  road,  and  the  court  by  its  instructions  held, 
that  ha  might  be  convicted  under  this  indictment,  for  continu- 
ing an  obstruction.  In  this,  the  court  was  in  error.  The 
statute  has  made  these  acts  two  distinct  offenses.  Upon  an  in- 
dictment for  one  offense,  it  would  be  as  improper  to  convict  for 
the  other  as  it  would  to  convict  for  poisoning  springs  of  water, 
or  any  other  of  the  numerous  offenses  specified  in  the  same  sec- 
tion of  the  statute. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Jiidgment  reversed. 
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Cornelia  Austin.  Administratrix,  etc.,   Appellant,  v. 
Lewis  P.  Lott,  Appellee. 

APPEAL  FROM  GRUNDY. 

A  motion  to  set  aside  a  judgment  by  confession,  entered  four  terms  previously, 

comes  too  late. 
An  affidavit  is  not  a  part  of  a  record;  to  be  considered  by  the  Supreme  Court, 

it  should  be  preserved  in  a  bill  of  exceptions. 

This  case  is  stated  in  the  opinion  of  the  Court. 

W.  T.  Hopkins,  for  Appellant. 

J.  W.  Newport,  for  Appellee. 

Caton,  C.  J.  This  is  an  ajDpeal  from  the  decision  of  the 
County  Court  of  Grundy,  '  verr tiling  a  motion  to  set  aside  a 
judgment  which  had  been  entered  by  confession  four  terms 
before.  This  motion  came  too  late.  The  affidavit  upon  which 
ike  motion  was  founded,  and  which  has  been  copied  into  the 
record  by  the  clerk,  is  not  a  part  of  it,  for  the  reason  that  it  is 
not  made  so  by  a  bill  of  exceptions.  This  we  have  decided  at 
almost  every  term  for  the  last  twenty  years.  This  is  not  an 
appeal  from  the  original  judgment,  therefore  we  cannot  inquire 
into  the  alleged  errors.  The  administratrix  must  resort  to  her 
writ  of  error  to  bring  that  judgment  before  us  for  review. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Joseph  Tompkins,   Plaintiff  in   Error,   v.   Elijah  S. 
Hill,  Defendant  in  Error. 

ERROR  TO  LEE. 

If  a  party  voluntarily  pays  a  note  and  usurious  interest,  he  cannot  have  an 
action  to  recover  anything  back. 

This  was  an  action  of  assumpsit  brought  by  Hill  against 
Tompkins,  to  recover  a  sum  of  money  which  Hill  alleged  he 
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paid  to  satisfy  a  note  given  by  him  to  Tompkins,  to  release  a 
trust  deed  which  the  latter  held  on  the  property  of  the  former, 
to  secure  the  payment  of  said  note.  A  demurrer  was  filed  to 
the  declaration,  which  the  court  overruled,  and  the  defendant 
standing  by  his  demurrer,  the  damages  were  assessed  at  two 
hundred  and  seventy  dollars.  Thereupon  Tompkins  brought 
the  case  to  this  court. 

W.  E.  Ives,  for  Plaintiff  in  Error. 

Leland  &  Blanciiard,  for  Defendant  in  Error. 

Beeese,  J.  We  have  not  seen  by  any  argument  advanced 
in  this  case,  any  reason  for  overruling  the  case  of  Sadden  v. 
Innes,  24  111.  381.  We  then  •  decided  if  a  party  voluntarily 
pays  a  note  and  usurious  interest  upon  it,  the  matter  is  ended 
under  our  statute.  It  is  manifest,  the  legislature  had  no  inten- 
tion of  giving  a  cause  of  action  when  usury  is  paid  and  no 
defense  made. 

In  this  case,  the  party  was  not  compelled  to  pay  the  usury. 
He  could  have  resisted  the  claim,  and  avoided  so  much  of  the 
claim  as  the  usury  amounted  to.  This  he  did  not  choose  to  do, 
but  paid  the  amount  freely. 

The  demurrer  to  the  declaration  should  have  been  sustained. 
The  judgment  is  reversed. 

Judgment  reversed. 


James    Kinney,    Plaintiff    in    Error,  v.  Andrew  T. 
Sherman  et  al,  Defendants  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

An  allegation  in  a  petition  for  a  mechanics'  lien,  that  time  was  extended,  anes 
that  petitioner  proceeded  with  work  without  objection  as  rapidly  as  circum- 
stances would  allow,  etc.,  and  would  have  finished  by  a  certain  time,  if  the 
employer  had  not  failed  to  perform,  does  not  come  within  the  statute. 

Unless  the  payment  of  money  was  a  condition  precedent,  upon  which  the  con- 
tract was  made  to  depend,  the  mechanic  could  go  on  with  his  contract  and 
secure  his  Ken. 
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The  legislature  may  change  remedies,  but  cannot  make  contracts  for  parties. 
The  law  of  1861  will  not  save  a  lien;  it  affects  the  original  contract,  which 
was  beyond  the  power  of  the  legislature. 

This  petition  for  a  mechanics'  lien  sets  out,  that  on  the  1st 
of  October,  1858,  defendants  entered  into  a  contract  with 
petitioner  to  build  a  certain  house  on  a  certain  lot,  the  prop- 
erty of  defendants,  for  $1,200.  The  petition  sets  out  particu- 
larly the  work  to  be  done.  That  the  work  was  to  be  paid  for 
as  fast  as  the  money  should  be  needed  to  pay  for  labor  and 
materials,  and  according  to  the  demand  and  desire  of  the 
petitioner,  and  as  fast  as  the  work  progressed;  that  the  house 
should  be  finished  by  the  1st  of  May,  1859,  and  the  amount 
then  remaining  due  should  be  fully  paid;  that  after  the  agree- 
ment as  aforesaid,  the  defendants  made  alterations  in  plan, 
increasing  the  size,  etc.,  of  the  house  (  setting  out  the  altera- 
tions); that  the  additional  expense  was  to  be  paid  for  on  the 
same  terms,  etc.,  as  before  agreed;  that  in  consequence  of  the 
additions,  etc.,  the  petitioner  was  unable  to  finish  said  building 
on  the  1st  day  of  May,  1859;  the  defendants,  on  the  30th  of 
April,  1859,  agreed  with  the  petitioner  to  extend  the  time  of 
completion,  and  allowed  the  petitioner  to  progress  with  and 
work  on  the  house  without  objection,  and  the  petitioner  did 
progress  with  the  work  with  the  approbation  of  the  defend- 
ants, with  as  much  rapidity  and  dispatch  as  the  performance 
on  the  part  of  defendants  would  allow,  till  about  the  1st  of 
July,  .1859;  and  petitioner  contends,  that  by  such  extension, 
lie  had,  in  contemplation  of  law,  a  reasonable  time  beyond 
the  first  day  of  May,  to  complete  and  finish  the  house, 
which  he  alleges  would  have  been  till  about  the  middle  of 
July,  1859,  at  which  time  he  might  and  would  have  com- 
pleted the  same,  if  defendants  had  not  failed  to  perform  their 
part  of  the  agreement,  as  hereinafter  set  forth ;  that  at  divers 
iiiaes  since  the  commencement  of  the  house  he  has  asked 
arid  demanded  money  of  defendants,  to  enable  him  to  build 
and  complete  the  house;  that  they  refused  to  furnish  money 
as  by  the  terms  of  the  contract  they  had  agreed  to  do,  on 
account  of  which  refusal,  petitioner  was  greatly  hindered  and 
delayed   in   building  the   house   and  making  the   alterations; 
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that  petitioner  continued  to  work  on  the  house  till  the  first  of 
July,  1859,  when  he  applied  to  defendants  for  money  to 
enable  him  to  complete  the  house,  etc.;  that  defendants  re- 
fused to  pay  any  money  on  account  of  the  work,  or  to  comply 
with  their  agreement;  alleges  that  he  was  thereby  prevented 
from  finishing  the  building  in  certain  respects,  (naming  them); 
alleges  a  balance  due  him  on  the  original  contract  price,  and 
for  alterations  and  additions,  etc.,  $1,841.46. 

The  defendants  demurred  to  the  petition,  and  the  court  sus- 
tained the  demurrer,  and  dismissed  the  petition. 

Hurd,  Booth  &  Potter,  for  Plaintiff  in  Error 

Cited,  Session  Laws  of  1861,  p.  179;  1  McAll.  C.  C.  (Gal.) 
513;  19  U.  S.  Dig.  452;  2  Mass.  223;  4Cowen,  384;  4  W)mi 
200,  507;  1  Kent's  Com.  455;  2  Bibb,  202. 

"Williams,  Woodbridge  &  Grant,  for  Defendants  in  Error. 
Cited,  18  111.  220—223;  21  111.  436;  24  111.  520. 

Breese,  J.  This  court  has,  so  often,  affirmed  the  principles 
on  which  these  applications  for  liens  must  be  based,  that  it 
cannot  be  necessary  now  to  go  into  the  argument.  In  Cook 
et  al.  v.  Vreeland,  21  111.  431,  it  was  held,  a  lien  cannot  attach 
unless  the  contract  provides  a  time  within  which  the  work  is 
to  be  completed.  The  law  cannot  imply  any  time  for  its 
completion;  that  must  be  left  to  the  express  contract  of  the 
parties.  And  in  /Sutherland  v.  Ryerson  et  al.,  24  111.  520,  we 
said,  that  it  is  not  the  mere  furnishing  the  materials  or  doing 
the  labor  which  creates  this  lien,  but  it  is  the  contract  of  the 
parties,  and  the  furnishing  of  the  labor  and  materials  under  it, 
which  have  that  effect. 

The  allegation  in  this  petition  is,  in  substance,  that  the  de- 
fendants, on  the  30th  of  April,  1859,  agreed  to  extend  the 
time  of  completion,  and  allowed  the  petitioner  to  progress 
with  the  work  without  objection,  and  that  he  did  progress 
with  the  work  as  rapidly  as  the  performance  on  the  part  of 
the  defendants  would  allow,  until  the  first  day  of  July,  1859, 
at   which  time  he  would  have  completed   the   same    if  the 
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defendants  had  not  failed  to  perform  their  part  of  the  agree- 
ment, does  not  bring  the  case  within  the  language  or  reason 
of  the  statute. 

It  is  not  alleged,  the  payment  of  money  by  the  defendant 
was  a  condition  precedent  to  be  performed  by  the  defendants 
on  which  the  completion  of  the  contract  was  made  to  depend, 
and  unless  it  was  a  condition  precedent,  the  petitioner  was 
not  prevented  from  going  on  and  finishing  his  contract,  even 
if  there  was  such  default  on  the  part  of  the  defendants. 

The  statute  gives  the  petitioner  security  by  lien,  if  he  goes 
on  and  completes  the  contract,  and  to  avail  of  it,  he  must 
complete  it,  unless  prevented  by  the  other  party. 

Having  shown  then,  that  he  neither  completed  the  contract 
nor  was  prevented  by  the  defendants  from  so  doing,  he  is  not 
in  a  position  to  claim  the  benefit  of  the  statute.  It  is  true, 
the  contract  as  set  out  in  the  petition,  provides  that  the  work 
was  to  be  paid  for  as  fast  as  the  money  should  be  needed  to 
pay  for  labor  and  materials,  and  according  to  the  demand  and 
desire  of  the  petitioner,  and  as  fast  as  the  work  progressed, 
and  that  he  made  demands  for  money  which  were  not  com- 
plied with,  whereby  he  was  prevented  from  finishing  the 
building  in  certain  named  respects. 

In  Palmer  v.  Robertson,  18  111.  220,  this  court  said  they 
found  no  case  where  the  failure  to  pay  the  consideration  for 
the  work  as  it  progressed,  according  to  the  terms  of  the  agree- 
ment, had  been  held  such  an  act  or  omission  on  the  part  of 
the  defendant,  as  to  prevent  the  other  party  from  completing 
the  contract.  The  same  view  was  expressed  in  the  case  of 
Christian  County  v.  Overholt  et  al.,  id.  223.  The  payments 
should  be  made  a  condition  precedent,  by  the  express  and 
positive  provisions  of  the  contract.  They  have  not  been  so 
made  by  this  contract.  The  petitioner  having  abandoned  the 
contract,  appeals  with  a  bad  grace  for  a  preference  by  lien 
over  all  other  creditors. 

It  is  urged,  however,  by  the  petitioner,  that  his  case  comes 
within  the  act  amending  the  lien  law,  ch.  65,  passed  in  1861, 
(Sess.  Laws,  179),  and  is  saved  by  that  act. 

If  this    statute   only  affected   the   remedy,  the  petitioner's 


52±  OTTAWA, 


Neil  v.  Morgan  et  al. 


view  would  be  correct,  but  it  affects  the  original  contract 
This  contract  was  made  in  1858,  under  which  the  petitioner 
had  no  lien,  nor  had  he  any  lien  at  the  time  of  the  passing  of 
the  act.  The  act  makes  a  new  contract  for  the  parties,  entirely 
different  in  its  character,  which  it  is  not  in  the  constitutional 
competency  of  the  legislature  to  do.  They  might  as  well  de- 
clare that  a  promissory  note,  executed  years  ago,  shall  be  a  lien 
on  the  homestead.  They  can  deal  with  remedies,  but  not  with 
contracts  which  parties  have  voluntarily  and  understanding^ 
made.  Courts  may  relieve  from  their  hardships,  or  enforce 
them ;  the  legislature  can  do  neither. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Neil,  Plaintiff  in  Error,  v.  Kiohakd  P.  Mor- 
gan, Sidney  S.  Morgan,  and  Peter  W.  Peckham, 
Defendants  in  Error. 

ERROR  TO  McLEAN. 

A  bail  bond  will  be  obligatory  against  the  sureties  executing  it,  although 
their  names  are  not  inserted  in  the  blanks  left  for  that  purpose. 

This  was  an  action  of  debt,  commenced  in  the  Circuit  Court 
of  Peoria  county,  upon  a  bail  bond,  which  said  bond  is  as 
follows: 

"Know  all  Men  by  these  Presents,  that  we,  Richard  P. 
Morgan,  of  the  county  of  Cook  and  State  of  Illinois,  are  held 
and  firmly  bound  unto  John  L.  Wilson,  sheriff  of  Cook 
county,  in  the  State  of  Illinois,  in  the  sum  of  four  thousand 
dollars,  lawful  money  of  the  United  States,  for  the  payment 
of  which,  well  and  truly  to  be  made,  to  the  said  John  L.  Wil- 
son, sheriff  as  aforesaid,  or  his  successors  in  office,  executors, 
administrators  or  assigns,  we  hereby  jointly  and  severally  bind 
ourselves,  our  heirs,  executors  and  administrators.  Witness 
our  hands  and  seals,  this  17th  day  of  April,  eighteen  hundred 
and  iifty-seven. 

"The  condition   of  this  bond  is  such,  that  whereas  James 
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]STeil  has  lately  sued  out  of  the  Circuit  Court  of  Peoria  county 
a  certain  writ  of  capias  ad  respondendum,  in  a  certain  plea  of 
tresspass  on  the  case  on  promises,  against  Richard  P.  Morgan, 
returnable  to  the  next  term  of  the  said  court,  to  be  held  at 
Peoria,  in  Peoria  county,  on  the  second  Monday  of  May  next. 
"  Now,  if  the  said  Richard  P.  Morgan  shall  be  and  appear 
at  the  said  court,  to  be  held  at  Peoria  aforesaid,  on  the  second 
Monday  of  May  next;  and  in  case  the  said  shall  not 

be  received  as  bail  in  the  said  action,  shall  put  in  good  and 
sufficient  bail,  which  shall  be  received  by  the  plaintiff,  or  shall 
be  adjudged  sufficient  by  the  court;  or  the  said  being 

accepted  as  bail,  shall  pay  and.  satisfy  the  costs  and  condemna- 
tion money  which  may  be  rendered  against  the  said  Richard  P. 
Morgan  in  the  plea  aforesaid,  or  surrender  the  body  of  the  said 
Richard  P.  Morgan  in  execution  in  case  the  said  Richard  P. 
Morgan  shall  not  pay  and  satisfy  the  said  costs  and  condemna- 
tion money,  or  surrender  himself  in  execution  where  by  law 
such  surrender  is  required,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

RICHARD  P.  MORGAN. 

S.  S.  MORGAN. 

P.  W.  PECKHAM." 

«  Filed  Nov.  8,  1858.     Enoch  P.  Sloan,  Clerk." 

The  declaration  in  the  cause. was  upon  this  bond. 

A  default  was  entered  in  the  Peoria  Circuit  Court  against 
Richard  P.  and  Sidney  S.  Morgan  and  P.  W.  Peckham,  which 
was  afterwards  set  aside  as  to  Peckham,  who  applied  for  a 
change  of  venue,  which  was  granted,  and  the  venue  was 
changed  to  McLean  county. 

Several  pleas  were  filed  by  Peckham,  which  it  is  not  import- 
ant to  notice. 

The  defendants  craved  oyer  of  the  bond,  and  demurred  to 
the  declaration.  The  court  sustained  the  demurrer,  and  the 
plaintiff  abiding  hj  his  declaration,  the  court  rendered  judg- 
ment for  the  defendants. 

The  errors  assigned  are:  That  the  court  erred  in  sustaining 
the  defendants'  demurrer  to  the  plaintiff's  declaration;  and  in 
rendering  judgment  for  defendants  on  sustaining  said  demurrer. 
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!N".  H.  Purple,  for  Plaintiff  in  Error. 

The  bond  in  this  case  is  a  good  bond  as  against  the  securi- 
ties, notwithstanding  their  names  are  omitted  in  the  body  of 
the  bond. 

It  has  often  been  decided  that  a  bail  bond  is  good,  though 
the  sheriff  takes  one  security  only,  when  by  law  two  are  re- 
quired. Long  v.  Billings,  9  Mass.  482;  Rice  et  al.v.  Ilosmer-, 
12  Mass.  129;  Lane  v.  Smith,  2  Pick.  284;  Ball  v.  Clark,  2 
Met.  587. 

Also,  that  a  mistake  in  the  plaintiff's  name,  or  a  misrecital 
of  the  debt  demanded  by  the  writ,  does  not  vitiate  the  bond. 
Colburn  v.  Downs,  10  Mass.  20;  McLeanred  v.  Lillard,  1 
Bibb,  146. 

The  authorities  clearly  indicate  that  when  a  party  signs  a 
bond  as  security  for  another,  he  is  bound  by  its  conditions,  not- 
withstanding technical  inaccuracies  or  defective  descriptions  in 
the  body,  or  in  the  reciting  portions  of  the  bond.  Rolston  v. 
Love,  Hardin,  501;  Payne  v.  Britton,  6  Kand.  101;  Rohison 
v.  Thompson,  4  Halst.  97;  Carter  v.  Cockerell,  2  Murray,  44S; 
ITelly  v.  Commonwealth,  9  Watts,  43;  Reynolds  v.  Gove,  4 
Leigh,  276. 

W.  W.  Orme,  for  Defendants  in  Error. 

As  a  general  thing  it  has  been  held  that  material  errors  and 
omissions  in  a  bail  bond  would  vitiate  it.  Adams  v.  Iledge- 
peth,  5  Jones'  ST.  C.  Law  Pep.  327;  Perry  v.  Dobbin,  2 
Bailey,  S.  C.  343;  Tidd's  Practice,  vol.  1,  p.  225,  marginal;  3 
Camp.  181;  Barnard  v.  Viele,  21  Wend.  89;  Harrison  v. 
Tiernans,  4  Pand.  177;  ILandley  v.  E  wings,  4  Bibb,  505. 

Walker,  J.  It  will  not  be  controverted,  that  at  common 
law,  an  obligation,  signed  and  sealed  by  other  persons  than 
those  named  in  the  body  or  condition  of  the  instrument,  will 
bind  all  to  its  terms  and  conditions.  If  this  was  such  a  bond, 
there  would  be  no  question  of  its  validity,  and  that  all  who 
had  executed  it  will  be  bound  for  its  performance.  It  is,  how- 
ever, insisted,  that  as  this  is  a  statutory  bond,  that  the  omis- 
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sion  to  insert  the  names  of  Sidney  S.  Morgan,  and  Peter  W. 
Peckham,  either  in  its  body,  or  in  the  condition,  as  to  them,  it 
is  unauthorized  and  void.  If  this  constitutes  a  material  omis- 
sion of  the  requirements  of  the  statute,  then  such  must  be  the 
effect,  but  if,  on  the  contrary,  the  provision  is  only  directory, 
its  omission  will  not  affect  its  validity.  By  a  reference  to 
English  cases,  it  will  be  found  that  a  bail  bond  which  conforms 
substantially  to  their  statute,  is  held  to  be  sufficient,  although 
there  may  be  technical  defects.  2  Levinz,  123;  6  Mod.  122; 
6  T.  E.  702;  2  Strange,  104;  9  East,  55. 

In  the  case  of  Reynolds  v.  Gore,  4  Leigh,  276,  it  was  held 
that  where  by  mistake  the  name  of  the  security  is  omitted  in 
the  body  of  the  bond,  but  a  blank  was  left  where  it  should  have 
been  inserted,  that  the  bail  was  nevertheless  liable.  This  case 
is  almost  in  point,  and  establishes,  like  the  English  decisions, 
the  doctrine  that  a  substantial  compliance  with  the  statute  will 
suffice.  The  case  of  Adams  v.  Iledgepeth,  5  Jones'  ~N.  C.  Law 
Rep.  327,  announces  a  different  rule,  yet  the  court  in  their 
opinion  say,  that  they  had  previously  held  that  such  an  omis- 
sion in  an  administrator's  bond,  was  immaterial.  The  court 
assigns  no  reason  for  the  distinction  in  the  two  cases,  nor  is  any 
perceived.  They  are  both  statutory  obligations,  and  depend 
upon  the  statute  for  their  validity. 

In  this  case  the  securities  must  have  known  that  they  were 
executing  a  bail  bond,  not  as  principals,  but  as  securities,  as 
they  were  not  sued  or  arrested,  and  the  instrument  recited 
that  the  principals  had  been.  They  also  knew,  that  the  object 
of  the  bond  was  to  procure  the  release  of  the  principal  from 
custody.  This  they  no  doubt  intended  to  do,  and  when  they 
read  the  bond  and  condition,  and  executed  it,  they  must  have 
intended  to  become  liable  if  the  condition  of  the  bond  was  not 
performed.  By  executing  the  bond  they  obtained  the  release 
of  the  principal,  and  the  plaintiff  in  the  original  action  no 
doubt  relied  upon  it  as  good  and  sufficient.  In  the  administra- 
tion of  justice^  mere  technicalities,  unless  positively  required 
by  the  law,  should  not  be  regarded,  especially  when  they  stifle 
justice,  defeat  the  intention  of  the  parties,  and  tend  to  no  ben- 
eficial end.     "We  regard  this  bail  bond  a  substantial  compliance 
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with  our  stature,  supported  by  authority,  and  it  must  therefore 
be  held  valid  and  binding. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Thomas  C.  McDowell,  Plaintiff  in  Error,  v.  Eichaed 
P.  Morgan,  Jr.,  et  al.,  Defendants  in  Error. 

ERROR  TO  LIVINGSTON. 

A  valid  entry  of  land  gives  an  equitable  title  to  it  which  cannot  be  divested. 

Land  officers  cannot,  without  authority,  adopt  a  rule  by  which  entries  of  land 
can  be  made  by  one  citizen  to  the  exclusion  of  another,  as  a  matter  of  fa- 
voritism. 

A  practice  of  the  land  officers  by  which  written  applications  could  be.  made 
for  land  at  times  when  those  offices  were  closed  to  private  entry,  to  give 
the  applicant  a  preference  or  pre-emption,  is  unauthorized. 

All  rules  of  the  land  office  should  allow  applications  to  enter  land  to  be  made 
openly  and  publicly,  without  advantage  to  one  psrson  over  another. 

Rules  for  the  regulation  of  the  business  of  land  offices  which  are  not  illegal, 
and  do  not  authorize  advantage  to  one  person  over  another,  may  be 
adopted. 

A  party  who  claims  title  to  land  by  right  of  entry  under  the  Government, 
need  not  show  fraud  by  his  bill,  if  he  has  an  equitable  title,  and  can  show 
that  he  has  been  deprived  of  the  legal  title,  which  by  some  means  has  been 
vested  in  his  contestant. 

This  was  a  bill  in  chancery  to  enjoin  ejectment  suits,  and  set 
aside  patents  to  certain  lands,  in  Livingston  county. 

The  bill  sets  forth  that  on  the  4th  day  of  January,  1S53, 
McDowell,  by  his  agent,  Campbell,  applied  to  the  register 
and  receiver  of  the  United  States  Land  Office,  at  Danville,  to 
enter  certain  tracts  of  land  then  being  subject  to  private  entry 
with  land  warrants.  The  application  was  in  writing,  and 
pursuant  to  the  rules  of  the  government,  that  when  he  so  ap- 
plied, the  register  or  receiver  stated  to  Campbell  that  Kersey 
H.  Fell  had  applied  to  enter  these  lands  with  a  large  amount 
of  other  lands,  but  was  not  then  present,  and  had  not  de- 
posited for  them  any  money  or  warrants,  but  they  had  given 
him    thirty  days   to   furnish  money   or   land   warrants;    that 
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Campbell  insisted  upon  his  right  to  enter  the  land  with  money 
and  warrants,  and  was  permitted  to  do  so,  and  D.  Clapp,  the 
register,  save  certificates  of  entrv  in  the  usual  form,  dated 
January  4th,  1853,  covering  said  lands;  that  tin  Panels  we:  e 
tlien  all  vacant  and  unoccupied,  and  continued  to  be  forty  days 
afterwards. 

~No  pre-emption  was  ever  filed;  that  on  the  14th  of  Febru- 
ary, 1853,  McDowell  sent  the  certificates  to  the  commissioner 
of  the  land  office  at  "Washington,  for  patents,  and  on  the  20th 
September,  1853,  the  commissioner  sent  a  letter  acknowledg- 
ing the  receipt  of  the  certificates,  and  promising  patents  in  due 
time. 

That  in   December,  1853,  McDowell  took   possession,  and 
made   valuable   improvements,   and   afterwards   made   several 
conveyances  of  portions  of  the  property  to  the  several  persons 
mentioned  in  the  bill.     Alleges  possession  and  improvements 
by  them;    that  some  time  in  the  month  of  February,  1856, 
McDowell  was  notified  for  the  first  time,  that  Fell  had  been 
permitted  by  the  land  officers  at  Danville  to  enter  said  lands  on 
the  25th  of  January,  1853,  and  that,  without  giving  notice  to 
McDowell,  they  canceled  the  entries  made  by  him  on  the  4th, 
and  issued  certificates  to  Fell  for  all  said  lands,  except  west 
half  north-east  quarter  of  section  thirteen;  and  on  the  22nd 
November,  1856,  patents  were  issued  to  him  without  notice  to 
McDowell,  or  any  opportunity  to  adduce  proofs,  and  upon  ex 
■parte  proofs  by  Fell,  and  ordered  the  certificates  to  McDowell 
canceled,   and  wrote   canceled   across   them.     That   he   never 
submitted  his  certificates  to  the  commissioner  for  adjudication ; 
charges,  that  Fell  either  assigned  his  certificates  or  immediate- 
ly deeded  to  Morgan;  that  Morgan  had   full   knowledge   of 
McDowell's  rights;  that  the  land  in  section  thirteen  consti- 
tutes part  of  McDowell's  farm,  now  and  for  a  long  time  occu- 
pied by  him;   that  Morgan,  on  the  21st  of  September,  1857, 
commenced  ejectment  suits  in  Livingston  Circuit  Court  for  the 
lands. 

Prays  injunction  against  Morgan  and  others,  and  for  general 
relief.     Oath  waived. 

Morgan  answers,  and  admits  that  Campbell  applied  to  enter 
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lands,  4th  January,  1853,  and  entered  said  lands;  says  lie 
obtained  certificates  by  falsely  representing  that  Fell  had  re- 
linquished his  right  to  enter  the  lands  to  him.  Says  Campbell 
was  there  on  the  25th  of  January;  also,  that  Campbell  entered 
on  condition  that  if  Fell  should  claim  his  right  to  enter  the 
lands,  the  receiver  should  not  be  compromised,  and  if  Fell 
claimed  his  right  to  enter  them  when  the  office  should  be 
opened,  Campbell  would  return  the  certificates  and  take  back 
his  warrants.  Says  that  Fell  had  deposited  with  Clapp,  money 
and  warrants  to  enter  the  lands;  that  an  actual  survey  of  the 
lands  was  made  by  Fell,  with  a  view  to  entering  the  same. 
Admits  they  were  unoccupied.  Says  Fell  entered  lands,  25th 
January,  1853;  says  that  McDowell's  agent  had  notice  of  entry 
by  Fell,  on  25th  January,  1853.  Admits  that  Fell  sent  certifi- 
cates to  Washington,  as  stated.  Denies  that  Fell  assigned 
certificates  to  Morgan ;  says  he  deeded  to  Morgan,  1st  of  March, 
1853.  Admits  that  when  he  received  deeds  from  Fell,  he  was 
aware  of  the  certificates  to  McDowell.  Insists  that  the  bill  is 
without  equity. 

Fell's  answer,  says  that  on  the  20th  of  October,  1852,  he 
made  a  written  application  to  the  register  to  be  permitted  to 
enter  said  lands  with  others;  that  he  was  informed  by  the 
register  that  no  entries  could  be  made  before  about  the  1st  of 
February,  1853,  in  consequence  of  business  being  behind. 
Register  said,  by  a  rule  he  had  adopted,  he  would  receive  written 
applications,  and  on  re-opening  of  the  office,  would  allow  ap- 
plicants to  make  entries  according  to  dates  of  aj>plication.  The 
first  applicant  being  present  at  the  opening  of  the  office  was 
allowed  a  reasonable  time  to  make  his  application  good  by 
entries;  was  then  prepared  to  make  entries;  was  told  by  the 
register  they  had  dispensed  with  the  necessity  of  depositing 
the  same  on  applications  made  by  responsible  parties.  Says  he 
had  a  considerable  amount  of  money  and  warrants  in  the 
hands  of  Clapp,  to  make  good  his  application.  That  he  re- 
ceived notice  on  the  20th  of  January,  1853,  that  the  office 
would  open  on  the  25th.  Then  went,  and  was  ready  with  money 
and  warrants  to  make  good  his  application;  was  informed  that 
Campbell  had  entered  said  lands.  The  rest  of  the  answer  sub- 
stantially like  Morgan's. 
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There  was  a  general  replication  filed. 

The  testimony  sustained  the  allegations  of  the  bill. 

In  April,  1861,  the  case  was  tried,  and  bill  dismissed  for 
want  of  equity. 

The  errors  assigned,  are,  That  the  court  erred  in  dismissing 
the  bill  for  want  of  equity. 

That  the  decree  should  have  been  for  the  complainant,  accord- 
ing to  the  prayer  of  this  bill. 

Hurd,  Booth  &  Potter,  for  Plaintiff  in  Error. 

The  register  and  receiver  had  no  right  to  make  a  rule  of  their 
office,  that  persons  could  make  written  applications  for  lands  in 
October,  1852,  (before  the  land  office  was  open  for  private 
entry  ),  and  give  such  persons  a  prior  right  to  enter  such  lands. 
Such  rule  was  a  fraud  on  the  government  and  upon  purchasers, 
and  gave  a  monopoly  to  land  agents,  and  enabled  them  to  spec- 
ulate out  of  bona  fide  purchasers. 

Sec.  124,  Acts  of  1820,  Brightley's  Dig.  U.  S.  Laws,  p.  480, 
provides,  that  "  credit  shall  not  be  allowed  for  the  purchase- 
money  on  the  sale  of  any  lands,  etc.,  but  the  purchaser  at  pri- 
vate sale  shall  produce,  to  the  register  of  the  land  office,  a  receipt 
from  the  receiver,  etc.,  before  he  shall  enter  the  same  at  the  land 
office."  Section  125  provides,  that  lands  not  sold  at  public  sale 
shall  be  subject  to  entry  at  $1.25  per  acre,  to  be  paid  at  the 
time  of  entry;  and  section  128  provides,  that  in  every  case 
when  two  or  more  persons  shall  apply  for  purchase  at  private 
sale  of  the  same  tract  at  the  same  time,  the  register  shall  deter- 
mine the  preference  by  forthwith  offering  the  tract  to  the  high- 
est bidder.  The  act  of  Congress  also  prohibits  the  register  from 
marking  lands  sold,  when  they  are  not. 

The  certificate  of  the  register  passed  the  title  of  the  land  to 
McDowell,  and  neither  the  receiver  and  register  or  commis- 
sioner had  any  right  of  control  over  the  property.  2  Clark's 
Iowa  E.  p.  1. 

The  same  principle  is  recognized  in  1  Scam.  156,  344;  3 
Scam.  97,  113,  166;  4  Scam.  363;  23  111.  61. 

The  testimony  utterly  fails  to  establish  any  fraud  in  Fell  and 
the  land  officers. 
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A.  H.  Wickizek,  for  Defendants  in  Error. 

The  register  and  receiver,  who  were  agents  to  sell  the  lands 
of  the  United  States,  had  the  right  to  make  such  rules  (not  in- 
consistent with  law),  as  were  necessary  for  the  convenient 
transaction  of  the  business  of  their  office.  Story  on  Agency, 
77,  109,  142,  179,  242. 

The  rule,  as  established  by  the  officers,  was  a  reasonable 
and  equitable  one,  and  was  well  calculated  to  promote  the  con- 
venience of  parties  desirous  of  entering  lands  in  the  Danville 
district. 

Caton,  C.  J.  If  McDowell's  entry  of  this  land  by  Campbell 
was  a  legal  and  valid  entry,  under  the  law,  then  he  acquired 
an  equitable  title  to  the  land,  which  cannot,  by  the  act  of 
the  officers  of  the  land  office,  or  anybody  else,  without  his 
consent,  be  divested.  And  he  has  a  right  to  pursue  the  legal 
title  into  the  hands  of  any  one  who  has  acquired  it,  with  notice.. 
If  Fell,  by  his  previous  application  to  enter  this  and  othei 
lands,  thereby  acquired  any  right  to  or  interest  in  the  land, 
which  continued  in  him  at  the  time  of  this  entry,  then  the 
land  was  in  fact  withdrawn  from  the  market,  and  this  entry 
was  void.  It  seems  that  the  land  officers  were  in  the  habit  of 
allowing  parties  to  file  written  applications  to  enter  land  at 
times  when  the  office  was  closed  to  private  entry,  which,  ac- 
cording to  their  intention,  was  to  give  the  applicant  a  pre- 
emption to  the  lands  thus  applied  for,  if  the  pre-emptor  should 
complete  his  entry  within  one  month  after  the  office  should  be 
again  opened  to  private  entry.  They  had  no  instructions  to 
do  this  from  the  commissioner  of  the  general  land  office,  nor 
did  they  make  any  written  rule  of  their  office  to  that  effect. 
They  adopted  that  course  in  pursuance  of  a  verbal  under- 
standing between  themselves.  And  the  question  is,  could 
these  land  officers  thus  make  a  pre-emption  law  which  could 
vest  in  the  applicant  a  right  to  enter  this  land  at  any  time 
within  the  month,  to  the  exclusion  of  the  rights  of  other  citi- 
zens? The  proposition  seems  to  us  almost  absurd.  It  is  in 
palpable  violation  of  the  laws  and  policy  of  the  General  Gov- 
ernment.    If  such  a  practice  were  legal,  then  one  or  a  few 
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men  could,  by  simply  filing  written  applications,  acquire  this 
pre-emption  to  all  the  lands  in  the  district,  and  thus  exclude 
all  other  persons  from  the  right  to  acquire  lands  in  the  district, 
except  by  buying  of  these  men,  and  virtually  close  the  land 
office  till  they  chose  to  come  and  pay  their  money  and  take  a 
certificate  for  the  lands,  within  the  month.  There  is  no  law 
authorizing  such  a  course,  but  it  is  in  direct  violation  of  the 
law.  The  law  requires,  that  applications  to  enter  land  should 
be  made  openly  and  publicly  at  the  land  office,  and  if  two  or 
more  persons  apply  at  the  same  time  to  enter  the  same  tract, 
then  neither  is  entitled  to  it  at  the  minimum  price,  but  the 
register  is  required  to  put  it  up  at  auction,  and  to  sell  it  to  the 
highest  bidder.  iN"ow  this  could  not  be  done,  if  Fell  had 
acquired  a  pre-emption  right  to  these  lands;  and  yet  he  ac- 
quired such  a  right,  if  he  acquired  any  right  at  all.  We  do 
not  question  the  right  of  the  land  officers  to  adopt  reasonable 
rules  for  the  convenient,  systematic  and  orderly  conduct  of 
business  in  their  office,  and  to  change  or  abrogate  them,  as 
convenience  may  dictate.  But  such  rules  must  not  be  illegal. 
They  must  not  contravene  the  essential  provisions  of  the  laws 
which  Congress  has  passed  for  the  disposal  of  the  public  lands. 
They  could  by  no  rule  of  their  own  vest  in  any  one  an  interest 
in  or  a  right  to  purchase  the  public  lands  in  any  mode  other 
than  that  prescribed  by  the  act  of  Congress.  We  have  no 
doubt  that  Fell,  by  his  application,  did  not  acquire  any  vested 
pre-emption  right  to  purchase  this  tract  of  land,  but  that  it 
remained  all  the  time  open  to  private  entry,  and  that  the  entry 
to  McDowell  was  a  legal  entry. 

It  is  not  true,  that  the  complainant  must  show  fraud  before 
he  can  obtain  the  relief  sought  by  this  bill.  It  is  enough  that 
he  shows  that  he  has  the  equitable  title  to  the  premises,  and 
that  he  is  entitled  to  the  legal  title,  which,  by  some  means,  no 
matter  what,  has  been  vested  in  the  defendant.  This  is  a 
broad  and  universal  principle,  which  we  are  called  upon  to 
apply  and  enforce  almost  every  day.  Plere  the  defendant  had 
notice  of  all  the  facts  constituting  the  rig] its  of  the  plaintiff, 
and  that  is  sufficient  to  make  him  a  trustee  of  the  legal  title 
for  the  complainant,  no  matter  what  his  opinion  may  have 
been  of  the  validity  of  the  complainant's  entry. 
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The   decree  below    is    reversed,  and    decree   here   that    the 
defendant  convey  the  legal  title  to  the  complainant. 

Decree  reversed. 


John  O'Leary,  Appellant,  v.  The  County  of  Cook, 

Appellee. 

APPEAL   FROM    COOK. 

A  provision  in,  or  amendatory  of  an  act  incorporating  a  college,  which  pro- 
hibits the  sale  of  ardent  spirits  within  a  distance  of  four  miles,  although  no 
such  object  or  subject  is  named  in  the  title  of  the  bill,  is  not  unconstitu- 
tional. 

Such  a  provision,  although  in  a  private  or  local  law,  incorporating  a  college, 
is  so  germain  to  the  primary  object  of  the  charter,  as  not  to  conflict  with 
that  provision  of  the  constitution,  which  declares,  that  no  private  or  local 
law  shall  embrace  more  than  one  subject,  which  shall  be  expressed  in  the 
title. 

This  action  was  brought  by  the  County  of  Cook  against 
John  O'Leary,  to  recover  the  penalty  prescribed  by  the  second 
section  of  an  act  of  the  legislature  of  the  State  of  Illinois, 
approved  February  14,  1855,  entitled  "  An  Act  to  amend  an 
act  entitled  i  An  Act  to  incorporate  the  North- Western  Uni- 
versity,' "  approved  January  28,  1851,  for  selling  liquor  within 
four  miles  of  the  location  of  the  North-Western  University,  in 
violation  of  the  said  section. 

The  action  was  commenced  and  tried  before  a  justice  of  the 
peace  in  said  Cook  county;  and  upon  the  trial  before  the 
justice,  judgment  was  rendered  in  favor  of  the  said  county  of 
Cook,  for  the  sum  of  $25  and  costs;  from  which  judgment 
O'Leary  appealed  to  the  Circuit  Court  of  Cook  county. 

The  cause  came  on  for  trial  before  Manierre,  Judge  of  the 
Circuit  Court,  without  a  jury,  on  the  following  facts  agreed 
upon  by  the  counsel  for  the  respective  parties: 

"That  the  North-Western  University,  mentioned  in  an  act 
entitled  '  An  Act  to  amend  an  act  entitled  '  An  Act  to  incor- 
porate the  North- Western  University,' '  approved  January  28, 
1851,  is  located  in  the  town  of  Evanston,  in  Cook  county, 
Illinois. 

"  That  the  said  O'Leary  did,  within  one  month  previous  to 
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the  bringing  of  tins  suit,  sell  to  one  Mortimer  Russell  spiritu- 
ous liquor  at  this  defendant's  house,  within  two  miles  of  the 
location  of  said  university,  in  violation  of  said  act. 

"  That  a  portion  of  the  towns  of  Niles  and  New  Trier  are 
included  within  the  distance  of  lour  miles  from  the  location  of 

said  university. 

1/ 

"  That  all  facts  necessary  to  maintain  the  action  under  said 
law  are  admitted  by  O'Leary,  he  only  reserving  to  himself  the 
right  to  insist  that  the  said  law  is  unconstitutional." 

The  court  found  for  the  plaintiff  below,  for  $25  and  costs. 

Thereupon  the  appellant  took  an  appeal,  and  assigns  for 
error  the  following:  That  the  court  erred  in  deciding  said 
cause  in  favor  of  the  plaintiff  below,  the  said  law  being  uncon- 
stitutional. 

Hopkins  &  Hikschbach,  for  Appellant. 

That  the  act  of  the  legislature,  approved  February  14,  1855, 
(Laws  of  1855,  p.  483),  entitled  "An  Act  to  amend  an  act 
entitled  'An  Act  to  incorporate  the  North- Western  Univer- 
sity,' "  approved  January  28,  1851,  is  in  contravention  of  the 
23rd  section  of  article  3  of  the  constitution — which  provides 
that  no  private  or  local  law  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title — in  this:  that  it 
embraces  two  separate  and  independent  subjects — the  one  of 
a  private  character,  viz.,  the  amendment  of  the  corporate 
powers  of  the  university;  the  other  of  a  public  nature,  viz., 
prohibition  of  the  sale  of  liquor  within  a  given  locality  under 
a  penalty — two  subjects  not  germain  to  one  another,  and  hav- 
ing no  natural  or  necessary  connection  with  each  other,  while 
only  one  subject  is  expressed  in  the  title  of  the  act.  Session 
Laws  1855,  p.  483;  Constitution,  Art.  3,  Sec.  23. 

The  second  section  of  the  act  prohibits  the  sale  of  liquor 
under  a  penalty  given  to  the  county,  and  though  affecting  a 
particular  locality,  it  affects  public  interests,  and  applies  to  all 
persons.  It  is,  therefore,  of  a  local,  public  nature.  Sedgwick 
on  Con.  and  Stat.  Law,  p.  33;  Case  of  Bodgers,  2  Green]. 
303;  Henrietta  v.  Ayres,  12  Pick.  334;  Pierce  v.  Kimball,  9 
Greenl.  54. 
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The  other  sections  of  the  act  are  manifestly  of  a  private 
character. 

The  character  of  an  act  is  to  be  determined  by  its  provis- 
ions, and  not  by  its  title.     16  New  York,  61. 

That  the  object  of  this  section  of  the  constitution  was  to 
place  a  restriction  on  the  practice  and  procedure  of  the  legis- 
lature. Davis  v.  State,  7  Maryland,  151;  Sedgwick  on  Con. 
and  Stat.  Law,  567-;  Sun  Mutual  Ins.  Co.  v.  Mayor,  etc.,  1 
Selden,  252;  Conner  v.  Mayor,  etc.,  1  Selden,  285;  Opinion 
of  Ch.  J.  Euggles,  1  Selden,  293;  Walker  v.  Caldwell,  4  Ann. 
Rep.  298;  Opinion  of  Justice  Foot,  297;  Same  case,  2  Sand. 
Supr.  Ct.  Rep.  361. 

That  without  this  provision  in  our  constitution,  the  act  in 
question  would  be  valid.  12  Mod.  249,  613;  Hob.  227;  Sid. 
24;  Sedgwick  Con.  and  Stat.  Law,  32. 

That  the  object  of  the  section  of  the  constitution  in  ques- 
tion, was  to  prevent  the  passage  of  statutes  public  in  one 
part  and  private  in  another.  Walker  v.  Caldwell,  4  Ann.  Rep. 
298,  cited  in  Sedgwick  Con.  and  Stat.  Law,  569. 

That  this  section  of  the  constitution  cannot  be  evaded  by 
declaring  such  an  act  as  the  one  in  question  to  be  a  public 
law.     The  Belleville,  etc.,  E.  E.  Co.  v.  Gregory,  15  111.  20. 

That  the  legislature  have  not  the  power  to  absolutely  and 
unqualifiedly  prohibit  the  sale  of  any  commodity  or  article  of 
merchandise. 

Htjrd,  Booth  &  Potter,  for  Appellee. 

The  question  in  this  case  is,  whether  the  "  Act  to  amend 
an  act,  entitled  'An  Act  to  incorporate  the  North-Western 
University,' "  approved  January  28,  1851,  is  obnoxious  to 
that  part  of  the  constitution  which  provides  that  "  no  private 
or  local  law  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title,  said  act  containing  a  prohi- 
bition of  the  sale  of  spirituous  liquors  within  four  miles  of 
the  location  of  said  university,  under  penalty  of  $25,  to  be 
recovered  by  the  county  of  Cook. 

We  suppose  the  question  is  to  be  viewed  the  same  as  if  this 
provision  was  in  the  original  act  to  which  this  is  an  amend- 
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merit,  the  title  to  which  is,  "  An  Act  to  incorporate  the  North- 
Western  University." 

There  can  be  no  doubt  that  the  design  of  the  prohibition 
is  to  protect  the  students  of  the  university,  and  such  as  may 
be  connected  therewith,  from  both  the  moral  and  physical  in- 
fluences of  bar-rooms,  saloons  and  all  other  places  for  the  sale 
of  spirituous  liquor.  And  the  court  has  only  to  inquire  whether 
such  a  precaution  is  germain  to  the  objects  of  a  university  of 
learning  in  the  neighborhood  of  a  large  city  like  Chicago,  as 
this  is.  The  word  subject,  (  which  is  from  the  latin  subjectus, 
participle  of  subjicio,  to  lie  under),  signifies  the  thing  form- 
ing the  groundwork.  It  may  contain  many  particulars  which 
grow  out  of  it,  and  are  germain  to  it,  and  which  if  traced  back, 
will  lead  the  mind  to  it  as  the  generic  head.  For  instance,  in 
legislation,  the  incorporation  of  a  bank,  railroad,  college,  etc., 
the  subject,  and  such  particulars,  as  will  be  subservient  to  such 
an  incorporation,  are  germain  to  it,  and  properly  included  in 
the  law.  Crabb's  Synonyms,  p.  325 ;  The  Belleville,  etc.,  B. 
B.  Co.  v.  Gregory,  15  111.  20. 

The  word  used  in  the  constitution,  "  expressed,"  is  peculiar, 
and  does  not  mean  that  the  "  subject "  should  be  stated  in  so 
many  words  in  the  title  of  the  bill,  but  that  it  should  be 
shown  forth,  made  apparent,  expressed,  so  that  by  reflection 
the  mind  may  grasp  it.  The  constitution  does  not  intend  to 
hold  the  legislature  to  an  accurate  nomenclature  of  all  its  acts. 
If  we  can  look  through  the  words  used  in  the  title  of  the  law, 
and  discover  the  subject,  groundwork  or  design  of  it,  and 
that  subject  or  design  appears  to  be  single,  that  will  answer 
the  constitution,  however  awkwardly  it  may  be  expressed,  or 
however  many  particulars,  which  are  germain  to  the  purpose 
of  the  law,  may  be  stated.  The  Belleville,  etc.,  B.  B.  Co.  v. 
Gregory,  15  111.  28;  Firemen's  Benevolent  Association  v. 
Lounsbury,  511 ;  Schuyler  Co.  v.  B.  I.  <&  A.  B.  B.  Co.,  25 
111.  181. 

Nearly  all  railroad  charters  contain  penal  provisions.  The 
charter  of  the  Illinois  Central  Railroad  Company  is  a  fair  ex- 
ample. The  9th  section.  Priv.  Laws,  1851,  p.  64,  provides 
that   "If  any  person   shall  willfully   spoil,   injure,  etc.,  said 
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road,  or  any  part  thereof,  or  anything  belonging  thereto,  or 
used  in  connection  with  it,  etc.,  shall  forfeit  to  the  railroad 
company  treble  damages,  shall  be  liable  to  indictment  in  the 
county  in  which  the  offense  may  be  committed,  and  pay  a  fine 
of  from  $30  to  $100,  to  the  use  of  the  People,  etc.,  or  may  be 
imprisoned  in  the  penitentiary,"  etc. 

Caton,  C.  J.  The  only  question  presented  in  this  case  is, 
the  constitutionality  of  the  law  under  which  the  prisoner  was 
convicted.  The  law  is  entitled,  "  An  Act  to -amend  an  act  en- 
titled 'An  Act  to  incorporate  the  North-Western  University.'" 
This  amendatory  act  prohibits  the  sale  of  spirituous  liquors 
within  four  miles  of  the  university,  under  a  special  penalty, 
to  be  recovered  by  the  county  of  Cook.  It  is  insisted  that 
the  provision  is  within  the  inhibition  of  the  constitution, 
which  declares  that  "  no  private  or  local  law  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  That  this  is  a  private  and  a  local  law  there  is  no  ques- 
tion. Does  it  embrace  more  than  one  subject?  is  the  ques- 
tion. This  clause  is  to  be  treated  precisely  as  if  it  were 
found  in  the  original  charter  to  which  this  law  is  an  amend- 
ment. 

The  object  of  the  charter  was  to  create  an  institution  for 
the  education  of  young  men,  and  it  was  competent  for  the 
legislature  to  embrace  within  it  everything  which  was  designed 
to  facilitate  that  object.  Every  provision  which  was  intended 
to  promote  the  well-being  of  the  institution,  or  its  students, 
was  within  the  proper  subject-matter  of  that  law.  We  can- 
not doubt  that  such  was  the  single  design  of  this  law.  Its  pur- 
pose was  to  keep  far  away  from  the  members  of  the  institu- 
tion the  temptation  to  intemperance  and  its  attendant  vices. 
Although  this  provision  might  incidentally  tend  to  protect 
others,  residing  in  the  vicinity,  from  the  corrupting  and  de- 
moralizing influences  of  the  grog-shop,  yet  that  was  not  the 
primary  object  of  the  law,  but  its  sole  purpose  was  to  protect 
the  students  and  faculty  from  such  influence.  It  was  de- 
signed for  the  benefit  and  well-being  of  the  institution,  and 
this   is   the  touchstone  of  the   constitutionality  of  the  enact- 
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merit.  If  its  design  was  foreign  from  the  subject  of  the  law, 
which  was  the  creation  of,  and  to  provide  for  the  well-being 
of  an  institution  of  learning;  if  the  design  was  to  protect  the 
community  generally,  from  the  bad  influences  of  a  particular 
temptation,  without  a  particular  reference  to  the  institution, 
then  it  might  be  said,  with  much  propriety,  that  it  was  for- 
eign and  not  germain  to  the  subject  of  the  law.  It  is  not  a 
valid  objection  that  the  prohibition  designed  for  the  benefit  of 
the  institution,  is  guaranteed  by  a  public  penalty,  or,  as  in  this 
case,  one  going  to  the  county.  It  was  competent  to  select 
any  mode  of  enforcing  the  prohibition,  which  might  be 
thought  the  most  efficacious.  Suppose,  in  a  charter  of  a  gas 
company,  a  prohibition  against  digging  up  and  destroying  the 
pipes,  were  enforced  by  indictment  and  imprisonment;  or,  as 
is  often  the  case  in  railroad  charters,  a  provision  is  inserted, 
making  it  indictable  to  tear  up  or  injure  the  track,  would  it  be 
said  that  such  clause  is  unconstitutional,  as  not  germain  to  the 
subject  of  the  law,  because  the  sanction  of  the  prohibition  is 
a  prosecution  in  the  name  of  the  people? 

It  was  not  the  purpose  of  the  constitution  to  deprive  the 
legislature  of  any  power,  necessary  to  enable  them  to  make 
private  legislation  ample  and  abundant  to  accomplish  its 
legitimate  purpose,  but  the  object  was  to  prevent  them  from 
covertly  embracing  several  distinct  and  foreign  subjects,  in  one 
act.  Should  we  sustain  this  objection,  we  should  tie  up  the 
hands  of  the  legislature,  so  that  it  could  not  freely  legislate  on 
private  subjects,  so  as  to  accomplish  the  needful  purposes 
for  which  such  legislation  is  properly  designed.  Indeed,  we 
should  practically  repeal  essential  portions  of  the  charters  of 
probably  a  large  majority  of  the  private  corporations  of  the 
State,  which  have  hitherto  never  been  questioned.  "We  enter- 
tain no  doubt  of  the  constitutionality  of  the  enactment,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese,  dissenting.  This  action  was  brought 
by  the  County  of  Cook,  against  John  O'Leary,  to  recover  the 
penalty  prescribed  by  the  second  section  of  an  act  of  the  leg- 
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islature  of  tins  State,  approved  February  14,  1855,  entitled 
"  An  Act  to  amend  an  act  entitled  '  An  Act  to  incorporate  the 
North-Western  University,' "  approved  January  28,  1851,  for 
selling  liquor  within  four  miles  of  the  location  of  the  said 
North-Western  University,  in  violation  of  the  said  section. 

The  action  was  commenced  and  tried  before  a  justice  of  the 
peace  in  Cook  county;  and  upon  the  trial  before  the  justice, 
judgment  was  rendered  in  favor  of  the  county,  for  the  sum  of 
§25  and  costs. 

From  which  judgment  O'Leary  appealed  to  the  Circuit 
Court  of  said  county. 

The  cause  came  on  for  trial  before  the  judge  of  the  said 
Circuit  Court  without  a  jury,  on  the  30th  day  of  January, 
1862,  and  was  submitted  to  the  court  upon  the  following  facts 
agreed  upon  by  the  counsel  for  the  respective  parties: 

"  That  the  North-Western  Univsrsity,  mentioned  in  the  act 
entitled  "An  Act  to  amend  an  act  entitled  '  An  Act  to  incor- 
porate the  North- Western  University,' "  approved  January 
28,  1851,  is  located  in  the  town  of  Evanston,  in  Cook  county, 
Illinois. 

"  That  the  said  O'Leary  did,  within  one  month  previous  to 
the  bringing  of  this  suit,  sell  to  one  Mortimer  Russell,  spiritu- 
ous liquor  at  this  defendant's  house,  within  two  miles  of  the 
location  of  said  university,  in  violation  of  said  act. 

"  That  a  portion  of  the  towns  of  Niles  and  New  Trier  are 
included  within  the  distance  of  four  miles  from  the  location  of 
said  university. 

"  That  all  facts  necessary  to  maintain  the  action  under  said 
law  are  admitted  by  O'Leary,  he  only  reserving  to  himself 
the  right  to  insist  that  the  said  law  is  unconstitutional." 

This  was  all  the  evidence  in  the  cause,  the  proof  of  the  act 
being  waived;  and  thereupon  the  court  found  for  the  plaintiff 
below,  for  §25  and  costs. 

Thereupon  the  appellant  took  an  appeal  to  this  court,  and 
assigns  for  error  the  following:  That  the  court  erred  in  decid- 
ing said  cause  in  favor  of  the  plaintiff  below,  the  said  law 
berns:  unconstitutional. 

The  question  presented  is,  whether  the  act  of  the  General 
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Assembly,  approved  February  14,  1855,  entitled  "  An  Act  to 
amend  an  act  entitled  '  An  Act  to  incorporate  the  North-West- 
ern University,'  "  approved  January  28,  1851,  is  obnoxious  to 
that  clause  of  section  23,  article  3,  of  the  constitution  of  this 
State,  declaring  that  "  no  private  or  local  law  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 
(Scates'  Comp.  61.) 

The  first  section  of  this  amendatory  act  constitutes  certain 
persons  named  therein,  and  their  successors  duly  elected, 
members  of  the  board  of  trustees  of  the  North- Western  Uni- 
versity. 

Section  two  is  as  follows:  No  spirituous,  vinous  or  fermented 
liquor,  shall  be  sold  under  license  or  otherwise  within  four 
miles  of  the  location  of  said  university,  except  for  medicinal, 
mechanical  or  sacramental  purposes,  under  the  penalty  of 
twenty-five  dollars  for  each  offense,  to  be  recovered  before  any 
justice  of  the  peace  of  said  county,  in  an  action  of  debt  in  the 
name  of  the  county  of  Cook:  provided,  that  so  much  of  this 
act  as  relates  to  the  sale  of  intoxicating  drink  within  four  miles, 
may  be  repealed  by  the  General  Assembly  whenever  they  may 
think  proper. 

Section  three  confers  power  upon  the  corporation  to  take, 
hold,  use,  manage,  lease  and  dispose  of  all  such  property  as  may 
in  any  manner  come  to  said  corporation,  charged  with  any  trust 
or  trusts,  etc.,  and  to  execute  such  trusts  as  may  be  confided  to 
them.  Section  four  exempts  the  property  of  the  corporation 
of  every  kind  from  taxation  for  any  purpose.  (  Sess.  Laws  1855, 
p.  483.) 

This  provision  of  the  constitution  must  receive  a  fair  and 
reasonable  construction,  one  which  will  repress  the  evil  designed 
to  be  guarded  against,  but  which,  at  the  same  time,  will  not 
render  it  oppressive  or  impracticable. 

"What  were  the  evils  the  constitution  designed  to  repress  by 
this  clause? 

It  is  well  known  a  system  of  legislation  had  grown  up  in 
this  State,  anterior  to  the  adoption  of  our  present  constitution, 
by  which  much  injury  was  inflicted  upon  community  and 
individuals.     Laws  were  found  to  be  snares  for  the  unwary, 
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having  injected  into  the  body  of  them,  important  provisions, 
affecting  public  and  private  interests,  of  which,  no  indication 
whatever  was  afforded  by  their  titles.  Various  objects,  having 
no  necessary  or  material  connection,  were  united  in  the  same 
bill,  for  the  purpose  of  combining  various  interests  in  support 
of  the  whole,  which  could  not  be  combined  in  favor  of  either 
standing  by  itself.  Separate  and  independent  subjects  were 
united  in  the  same  bill,  so  as  to  embarrass  the  legislature  in 
understanding  and  voting  intelligibly  upon  them,  or  so  as  to 
compel  the  members  to  vote  for  one  measure  of  which  they  dis- 
approved, to  carry  the  other  of  which  they  did  approve. 

As  was  said  by  Sanford,  J.,  in  the  case  of  Conner  v.  The 
City  of  New  York,  2  Sandf.  Sup.  Ct.  K.  361,  in  which  State 
there  is  a  similar  constitutional  provision,  that  the  provision 
was  aimed  at  "logrolling,"  a  well  known  process  by  which 
bills  to  promote  individual  interests,  and  mere  neighborhood 
projects,  often  at  the  expense  of  the  people  of  a  comity  at  large, 
were  combined  together,  in  order  to  aggregate  a  sufficient  num- 
ber of  votes  to  carry  them  all  through  the  legislature.  The 
learned  judge  might  have  added,  "  and  in  one  bill." 

If,  to  this  provision,  a  rigorous  and  technical  construction  is 
given,  much  of  our  legislation  would  be  wiped  out,  as  there  is 
scarcely  a  railroad  charter  or  other  act  of  incorporation,  that 
does  not  embrace  subjects  other  than  that  distinctly  announced 
in  their  titles.  The  charter  of  the  Belleville  and  Illinois- 
town  Railroad  Company  was  thought  to  be  obnoxious  to  this 
objection,  as  it  authorized  the  purchase  of  large  tracts  of  coal 
land,  but  this  court  was  of  opinion  such  a  subject  was  germain 
to  the  principal  object  of  the  bill,  and  instanced  the  charter 
of  the  Illinois  Central  Railroad  Company,  in  which  pro- 
vision is  made  for  the  accepting  of  a  large  grant  of  land. 
Belleville  and  Illinoistown  R.  E.  Co.  v.  Gregory  and  Wife, 
15  111.  20. 

The  provision  itself,  has  rather  a  shadowy  than  real  impor- 
tance. The  greatest  benefit  derivable  from  it  is,  the  people 
will  not  be  so  apt  to  be  deceived  as  they  were,  when  so  many 
subjects  in  which  they  had  an  interest,  were  aggregated  in 
one  bill,  with  a  title  affording  no  clue  to  the  contents  of  the  bill. 
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In  very  many  private  bills,  it  would  be  nearly  impossible  to 
express  all  the  subjects  of  it,  in  the  title,  without  making  the 
title  as  voluminous  as  the  bill  itself.  But  few  of  our  private 
acts  could  stand  the  test  of  a  rigid  scrutiny. 

This  court  has  leaned  rather  in  favor  of  the  validity  of  pri- 
vate acts,  when  the  subjects  of  the  acts  were  multifarious,  as  in 
the  case  of  the  Belleville  Railroad  Company  v.  Gregory ',  and 
in  the  case  of  the  Firemen's  Benevolent  Association  v. 
Zounsbury,  21  111.  511,  and  Schuyler  County  v.  li.  I.  <&  Alton 
B.  B.  Co.,  25  111.  181. 

But  with  all  my  desire  to  sustain  the  acts  of  the  legislature 
generally,  and  especially  in  this  case,  I  cannot  hold  that  this 
act  conforms  to  the  constitutional  requirement.  I  cannot  say 
there  are  not  two  distinct  subjects  in  this  act,  one  of  a  private 
character,  namely,  the  amendment  of  the  corporate  powers  of 
the  university,  and  the  other  of  a  public  nature — the  prohibi- 
tion, under  a  penalty,  of  the  sale  of  spirituous  liquors  within  a 
certain  space;  two  subjects,  instead  of  being  germain  in  their 
natures,  as  incongruous  as  it  is  possible  to  imagine.  What 
necessary  connection  has  the  prohibition  of  the  sale  of  spiritu- 
ous liquors  within  certain  limits,  with  the  education  of  youths 
in  a  university? 

Besides,  this  case  shows  that  the  limit  of  four  miles  pre- 
scribed by  the  act,  infringes  upon  portions  of  two  towns,  in 
which  the  general  license  law  to  sell  liquors  can  have'  no 
operation.  To  this  extent,  this  section  is  a  public  act,  affect- 
ing a  large  public  interest,  and  has  no  proper  place  in  an 
amendment  to  a  private  act,  establishing  an  educational  institu- 
tion. 

I  cannot  sanction  by  my  approval,  with  this  constitutional 
provision  in  the  way,  an  act  of  the  legislature,  public  in  one  of 
its  provisions,  and  private  in  all  the  others,  having  no  necessary 
or  natural  connection  with  one  another,  and  not  expressed  in 
the  title  of  the  act. 

The  university  could  have  effected  their  object,  by  a  special 
act,  to  meet  their  want.  This  act  cannot  be  upheld.  It  is  a 
fair  specimen  of  the  kind  of  legislation  the  constitution  de- 
signed to   prohibit.      Anti-temperance   members   are   caught 
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by  the  object  of  the  act — temperance  members  by  the  prohibi- 
tion to  sell  liquor  within  certain  limits,  and  which  receives  the 
votes  of  the antis,  from  their  desire  to  do  all  they  can  do  to  pro- 
mote education,  but  who  would  not  vote  for  the  section  if  stand- 
ing by  itself  as  a  separate  law. 

I  think  the  judgment  should  be  reversed. 
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ABATEMENT. 

1.  Upon  an  issue  raised  upon  an  affidavit  to  ground  an  attachment,  the 

court  will  not  reverse  a  judgment,  because  a  witness  was  asked,  "  does 
not  the  defendant  reside  at  Monmouth  ? ' '  and  an  answer  given.  Pullian 
v.  Nelson,  112. 

2.  It  is  not  the  form  in  which  a  question  is  propounded  to  a  witness,  so 

much  as  his  answer,  that  is  cause  for  reversing  a  judgment.     Ibid.  112 

3.  The  plaintiff  must  show  on  a  plea  of  abatement  to  the  affidavit  for  an  at- 

tachment, that  the  defendant  was  a  non-resident  at  the  time  the  affidavit 
was  made.     Ibid.  112. 

4.  The  filing  of  an  affidavit  for  an  attachment,  is  the  commencement  of  the 

suit.    Ibid.  112. 

ACTION. 

1.  In  an  action  on  the  case  for  injury  to  property,  and  especially  to  a  well, 

by  rendering  the  water  impure,  all  the  circumstances  may  be  proved 
and  considered;  and  to  ascertain  the  damages,  the  cost  of  furnishing 
water  to  the  family,  having  regard  to  quality  and  quantity,  may  be  taken 
into  account  in  the  estimate — also,  the  difference  in  value  of  the  property, 
owing  to  the  erection  of  gas  or  other  offensive  structures  in  the  vicinity. 
Ottawa  Gas  Co.  v.  Graham,  73. 

2.  Jurors  may  be  instructed  to  weigh  evidence  by  the  light  of  their  general 

knowledge  and  experience  as  applied  to  the  events  and  transactions  of 
life,  but  it  is  erroneous  to  instruct  them  to  apply  special  knowledge  or 
circumstances  connected  with  the  case  in  forming  their  verdict;  unless 
the  jurors  shall  have  been  sworn  as  witnesses.     Ibid.  73. 

3.  The  filing  of  affidavit  is  the  commencement  of  an  action  in  attachment. 

Pullian  v.  Nelson,  112. 

4.  A  father  is  not  liable  for  debts  contracted  by  a  son,  although  a  minor, 

who  is  carrying  on  a  farm  on  his  own  account,  his  mother  keeping  house 
for  him;  if  the  son  procured  the  goods  on  his  own  credit,  he  alone  is 
responsible.    Bushnell  v.  Bishop  Hill  Colony,  204. 

5.  A  mere  request  by  one  person  that  credit  should  be  given  to  another,  does 

not  create  a  legal  liability;  there  must  be  either  a  guarantee  of  the 
debt,  or  a  misrepresentation  as  to  the  responsibility  of  the  person  to 
whom  the  goods  are  sold,  before  a  liabihty  exists.     Ibid.  204. 

6.  An  action  will  lie  for  deceit  and  warranty  in  the  sale  of  a  horse;  no  mat- 

ter what  the  consideration  to  be  paid  was,  or  whether  it  was  paid  down 
or  not.     Applebee  v.  Bumery,  280. 
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7.  An  action  of  trover  for  the  conversion  of  a  promissory  note,  or  for  the 

conversion  of  bank  bills  received  upon  it,  may  under  our  statute  be 
maintained,  although  the  plaintiff  and  defendant  were  jointly  interested 
in  the  note.     Boyle  v.  Levings,  314. 

8.  A  had  been  making-  deposits  with  the  Chicago  Marine  and  Fire  Insurance 

Company,  which  had  accumulated;  afterwards  it  was  agreed  that  A 
should  receive  and  pay  out  a  certain  class  of  bills  on  his  deposits ;  the  pa- 
per so  to  be  received  by  the  depositor  ceased  to  circulate;  the  bank  being 
his  debtor  under  the  agreement  to  about  one  hundred  dollars,  A  brought 
his  action  and  recovered  specie  value  for  the  deposits  due  him,  made 
prior  to  the  agreement;  and  the  current  value  of  such  as  were  made  af- 
terwards. Held,  that  this  judgment  should  not  be  disturbed.  Marine 
and  Fire  Insurance  Co,  v.  Carpenter,  360. 

9.  An  implied  contract  cannot  exist,  when  there  is  an  existing  express  con- 

tract, about  the  identical  subject.     Walker  v.  Brown,  378. 

10.  When  work  has  been  done  under  a  simple  contract,  the  price  of  it  may 

be  recovered  under  an  indebitatus  assumpsit,  but  the  contract  will  not 
control  the  amount  of  recovery.     Ibid.  378. 

11.  The  right  to  bring  indebitatus  assumpsit  for  money  due  on  an  executed 

contract,  does  not  authorize  a  party  to  abandon  the  contract  and  sue  on 
a  quantum  meruit.     Ibid.  378. 

12.  Yf  here  work  is  done  under  a  contract,  the  suit  must  be  between  the  par- 

ties to  it;  third  persons,  though  benefited  by  the  work,  cannot  be  sued 
upon  an  implied  assumpsit.     Ibid.  378. 

13.  An  implied  undertaking  cannot  be  raised  on  the  part  of  one  who  is  bene- 

fited by  work  done,  when  such  work  has  been  done  under  a  special  con- 
tract with  other  parties.     Ibid.  378. 

14.  Direct   and  immediate  force  employed  by  one  person  against  another 

without  permission,  with  malice,  constitutes  trespass,  however  slight 
the  injury  produced;  but  it  is  otherwise,  if  the  force  is  used  with  per- 
mission.    Cadwell  v.  Farrell,  438. 

15.  In  an  action  on  the  case  against  a  surgeon  for  unskillfully  performing  an 

operation,  the  joining  of  a  count  averring  that  the  operator  "malic- 
iously "  pretended  that  he  would  improve  the  appearance  of,  and  re- 
store, the  eye  of  the  plaintiff,  with  the  intent  to  defraud  her  bf  her 
money,  is  not  a  misjoinder.     Ibid.  438. 

16.  "Where  a  party  contracts  to  purchase  land  to  be  paid  for  in  labor,  and  per- 

forms a  part  of  the  labor,  he  cannot  recover  in  an  action  for  work  and 
labor,  until  he  shall  have  made  a  demand  for  a  conveyance  of  the  land. 
Doggett  v.  Brown,  493. 

17.  In  an  action  of  trespass  for  taking  personal  property,  proof  of  right  of 

possession  may  be  sufficient  to  sustain  the  action;  and  although  defendant 
may  prove  some  right  to  the  property  in  himself  or  others  who  assisted 
in  the  trespass,  it  is  no  justification.     Searles  v.  Crombie,  396. 

18.  The  right  of  property  may  be  in  one  person,  and  the  right  of  possession 

in  another.    Ibid.  396. 
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19.  An  action  of  trespass  will  lie  against  a  steamboat  for  an  assault  and  bat- 
tery committed  by  the  mate  or  other  officer  of  the  boat,  on  the  person 
of  a  passenger,  whilst  such  boat  is  being  navigated  on  the  rivers  within 
or  bordering  upon  this  State.    Loy  v.  Steamboat  Anbury,  412. 

ACKNOWLEDGMENT. 

1.  An  acknowledgment  by  the  secretary  of  the  board  of  trustees  of  the  Wes- 

ley an  University  of  Illinois,  that  there  is  due  to  A  B,  a  certain  sum,  is 
not  a  negotiable  instrument.    Sears  v.  Trustees,  etc.,  183. 

2.  The  secretary  of  this  university  not  authorized  to  give  such  acknowledg- 

ment.    Ibid.  183. 

3.  The  party  who  executes  a  deed,  must,  in  fact,  acknowledge  it  to  the  officer 

to  be  his  deed,  either  by  the  use  of  that  word,  or  some  other  word 
equivalent  to  it,  or  it  will  be  invalid.    Short  v.  Conlee,  219. 

4.  The  mere  fact  of  appearing  before  an  officer,  who  certifies  that  he  knows 

the  grantor,  and  that  the  name  of  the  grantor  is  to  the  deed,  as  having 
executed  the  same,  does  not  comply  with  the  requirements  of  the 
statute.    Ibid.    219. 

ADMINISTRATOR. 

1.  Under  the  103rd  section  of  the  Statute  of  Wills,  it  is  not  necessary  to 

name  the  heirs  in  the  petition  of  the  administrator  for  leave  to  sell  real 
estate  of  an  intestate.  In  this  particular  the  case  of  Turney  v.  Turney, 
24  111.  626,  considered  and  explained.    Stow  v.  Kimball,  93. 

2.  The  precise  statements  required  by  the  statute,  and  an  application  for  the 

aid  of  the  court,  are  all  that  such  a  petition  need  contain.     Ibid.  93. 

3.  Any  newspaper  printed  at  the  county  seat  answers  the  intention  of  the 

law  requiring  a  notice  to  be  published  in  the  nearest  newspaper.  Ibid.  93. 

4.  Such  petition  and  notice,  with  proof  of  publication,  under  the  statute? 

give  the  court  jurisdiction  of  the  subject-matter  and  the  parties  inter- 
ested therein.     Ibid.  93. 

5.  A  decision  of  the  court,  where  the  jurisdiction  has  attached  under  such 

circumstances,  is  valid  and  binding  everywhere,  until  reversed  on  a  di- 
rect proceeding,  in  a  superior  court.     Ibid.  93. 

6.  Under  such  a  proceeding,  if  it  were  affirmatively  shown  that  there  were 

no  debts  to  be  paid  out  of  the  proceeds  of  the  real  estate,  still  the  decree 
would  be  binding  till  reversed  upon  a  direct  proceeding.    Ibid.  93. 

7.  A  decree  or  order  for  the  sale  of  "real  estate  described  in  the  petition," 

justifies  the  sale  of  all  the  estate  so  described.    Ibid.  93. 

8.  Under  such  an  order  or -decree.,  if  but  part  be  sold  and  report  made  and 

confirmed,  no  further  proceedings  being  had,  it  is  competent  under  the 
same  order  to  proceed  subsequently  and  sell  the  residue.     Ibid.  93. 

9.  Though  it  is  proper  in  the  decree  or  order  to  require  the  administrator  to 

report  his  proceedings,  and  he  may  be  compelled  to  do  so,  yet  the  stat- 
ute makes  no  such  report  and  approval  necessary  to  the  validity  of  the 
sale,  as  in  the  case  of  guardians'  sales.    Ibid.  93. 


54:8  INDEX 


10.  Where  there  is  a  valid  decree,  the  intention  of  the  statute  is  to  hold  the 

sale  valid.  Sec.  106,  Statute  of  Wills,  supersedes  the  necessity  of  in- 
quiring whether  the  administrator  followed  strictly  the  directions  of  the 
statute  in  making  the  sale.  Nor  does  public  policy  require  that  a 
purchaser  should  examine  into  the  fact  of  indebtedness,  so  as  to  ascer- 
tain if  the  sale  is  justified.     Stow  v.  Kimball,  93. 

11.  Where  R.  enters  into  a  contract  with  B.  for  the  purchase  of  real  estate, 

upon  condition  of  making-  certain  payments  which  are  not  made  before 
the  death  of  R.,  and  the  administrator  goes  to  B.  and  gets  him  to  treat 
the  contract  as  forfeited  and  to  give  him  a  new  contract,  for  the  benefit 
of  the  heirs  of  R.,  he  being  one  of  the  heirs;  semble,  if  B.,  on  payment 
of  the  purchase  money  out  of  funds  of  the  estate,  deed  the  land  to  "  the 
heirs  of  i?."  without  otherwise  naming  them,  the  heirs  of  R.  hold  the 
land  in  trust  for  the  estate.     Ibid.  93. 

12.  And  where  the  money  raised  to  make  payment  to  B.  was  in  part  raised 

by  sale  by  the  administrator  under  sec.  103  of  Statute  of  Wills,  the 
purchasers  to  whom  the  administrator  conveyed  and  whose  money  was 
paid  to  B.  may,  after  the  deed  is  executed  to  "  the  heirs  of  R."  file  a  bill 
against  the'm,  though  minors,  and  compel  a  conveyance  of  their  interest 
to  such  purchasers.  The  minor  heirs  were  treated  as  the  holders  of 
legal  estate  in  trust  for  the  benefit  of  the  purchasers  who  had  acquired 
the  equitable  title.     Ibid.  93. 

13.  A  judgment  may  be  revived  in  the  name  of  an  administrator,  if  he  has 

filed  his  appointment  for  record,  and  execution  may  issue  in  his  name. 
Durham  v.  Heaton,  264. 

14.  The  lein  of  a  judgment  in  the  Supreme  Court,  is  coextensive  with  its 

jurisdiction.  The  lien  of  a  judgment  is  given  to  all  courts  of  record, 
whether  of  original  jurisdiction  or  not.     Ibid.  264. 

15.  The  lien  of  a  judgment  is  not  released  by  the  death  of  the  judgment  cred- 

itor.   Ibid.  264. 

AFFIDAVIT. 

1.  An  affidavit  in  support  of  petition  for  a  change  of  venue,  can  only  be 

made  a  part  of  the  record  by  a  bill  of  exceptions;  and  unless  presented 
there,  will  not  be  considered  by  this  court.     Schlump  v.  Reidersdorf,  68. 

2.  Upon  an  issue  raised  upon  an  affidavit  to  ground  an  attachment,  the  court 

will  not  reverse  a  judgment,  because  a  witness  was  asked,  "  does  not  the 
defendant  reside  at  Monmouth?"  and  an  answer  given.  Pullian  v. 
Nelson,  112. 

3.  It  is  not  the  form  in  which  a  question  is  propounded  to  a  witness,  so  much 

as  his  answer,  that  is  cause  for  reversing  a  judgment.     Ibid.  112. 

4.  The  plaintiff  must  show  on  a  plea  of  abatement  to  the  affidavit  for  an  at- 

tachment, that  the  defendant  was  a  non-resident  at  the  time  the  affida- 
vit was  made.     Ibid.  112. 

5.  The  filing  of  an  affidavit  for  an  attachment,  is  the  commencement  of  the 

suit.    Ibid.  112. 
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AGENT— AGENCY. 
See  Corporation,  5. 

AGREEMENT. 

1.  An  acknowledgment  by  the  secretary  of  the  board  of  trustees  of  the  Wes- 

leyan  University  of  Illinois,  that  there  is  due  to  A  B,  a  certain  sum,  is 
not  a  negotiable  instrument.     Sears  v.  Trustees  of  University,  183. 

2.  The  secretary  of  this  university  not  authorized  to  give  such  acknowledg- 

ment.    Ibid.  183. 

3.  An  agreement  to  pay  a  certain  sum  to  A  B,  in  the  event  that  a  custom 

house,  post  office  buildings,  etc.,  shall  be  erected  in  a  particular  local- 
ity, is  a  binding  obligation,  especially  so,  if  A  B  shows  that  he  has  been 
at  expense,  trouble,  etc.,  in  effecting  such  location.     Bryan  v.  Dyer,  188. 

4.  The  erasure  of  an  indorsement  of  payment  on  such  an  obligation  would 

not  vitiate  the  obligation,  if  the  person  for  whose  benefit  it  was  made, 
received  the  benefit  thereof.     Ibid.  188. 

5.  A  promise  to  pay  A  B,  or  order,  a  sum  of  money,  with  ten  per  cent,  in- 

terest from  date,  bears  that  rate  of  interest  until  judgment  shall  have 
been  rendered,  after  which,  there  will  be  but  six  per  centum  to  be  paid. 
Etnyre  v.  McDaniel,  201. 

6.  When  a  person  agrees  to  work  for  another  for  a  certain  period,  and  per- 

form such  services  as  are  incident  to  his  employment,  at  an  agreed  price, 
if  he  quits  the  service  without  cause  or  consent,  he  cannot  recover  for 
his  labor  upon  a  quantum  meruit.  The  special  contract  must  govern. 
Hansell  v.  Erickson,  257. 

7.  A  contract  to  work  a  given  number  of  months  at  a  fixed  price  per  month, 

is  an  entire  contract,  extending  for  the  whole  number  of  months.  Ibid. 
257. 

8.  Conversations  preceding  a  contract  reduced  to  writing,  cannot  in  general 

be  heard  to  vary  or  destroy  the  writing.    Robinson  v.  McGarity,  423. 

See  Contract. 
AMENDMENTS. 

1.  An  execution  can  be  amended  by  the  judgment  as  well  after  as  before  a 

sale.    Lewis  v.  Lindley,  147. 

2.  All  voidable  process  can  be  made  perfect  by  amendments;  void  process 

cannot  be.  An  execution,  though  issued  for  a  much  larger  sum  than 
that  expressed  in  the  judgment,  can  be  amended  by  it,  and  parol  proof 
by  the  keeper  of  the  records  may  be  received  to  show  its  identity.  Bur- 
ham  v.  Heaton,  264. 

3.  A  purchaser  (other  than  the  plaintiff)  at  a  sale  under  a  defective  execu- 

cution,  will  hold  the  property.  Such  an  execution  is  amendable  before 
or  after  the  sale.     Ibid.  264. 
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APPEALS. 

1.  An  appeal  will  be  dismissed,  if  the  assignment  of  errors  is  not  attached 

to  the  record,  in  compliance  with  the  rules  of  court.  Williston  v.  Fish- 
er, 43. 

2.  An  appeal  does  not  vacate  the  lien  of  the  judgment,  it  only  suspends  its 

execution.  A  judgment  during  appeal  not  only  holds  its  lien,  but  will 
extend  it  over  property  acquired  pending  the  appeal.  Curtis  v.  Root, 
367. 

APPEARANCE. 
See  Practice,  6—37. 

ARBITRATION— AWARD. 

1.  A  court  of  equity  will  correct  a  mistake  in  an  award,  so  as  to  make  it 

what  the  arbitrators  intended  it  should  be.  Unless  the  mistake  is  that 
of  all  the  arbitrators,  the  award  cannot  be  reformed.    Stone  v.  Ativood,  30. 

2.  An  arbitrator  may  be  examined  as  a  witness  to  sustain,  but  not  to  im- 

peach, his  award.     Ibid.  30.  , 

3.  Where  an  award  has  been  set  aside  by  a  court,  the  matters  in  difference 

cannot,  without  the  consent  of  parties,  be  referred  back  to  the  same  ar- 
bitrators.    Smith  v.  Smith,  56. 

4.  When  an  award  has  been  set  aside,  the  court  proceeds  with  the  case,  as 

if  it  had  never  been  referred.  After  an  award,  unless  there  is  a  stipu- 
lation otherwise,  the  power  of  the  arbitrators  with  the  case  is  at  an 
end.    Ibid.  56. 

5.  If  a  person  acts  as  an  arbitrator  while  he  is  in  a  state  of  intoxication,  the 

award  should  be  set  aside  for  his  misbehavior  and  incompetency.  Ibid.  56. 

ASSAULT  AND  BATTERY. 
See  Action,  16.    Trespass,  4. 

ASSESSMENT. 

On  a  default  taken,  the  court  may  assess  the  damages  upon  a  certificate 
payable  in  currency.    Northern  Bank  of  Illinois  v.  Zepp,  180. 

ASSIGNMEMT— A  SSIGNEE. 

1.  Where  a  party  has  funds  deposited  with  a  banker,  who  holds  the  promis- 

sory note  of  the  depositor,  the  latter  may  insist  that  his  note  shall  be 
satisfied  out  of  the  deposit,  although  the  banker,  before  the  note  be- 
comes clue,  had  voluntarily  assigned  all  of  his  effects  for  the  benefit  of 
creditors.    McCagg  v.  Woodman,  84. 

2.  A  lease  of  land  was  assigned;  the  lessee  was  gamisheed  by  a  judgment 

creditor  of  the  lessor;  held,  that  the  assignee  of  the  lessee  could  not  be 
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held  to  answer  to  the  plaintiff  in  the  garnishee  process.  Carr  v. 
Waugh,  418. 

3.  In  equity,  all  contracts  and  agreements  may  be  assigned  and  will  be  pro- 

tected, and  the  interest  of  the  assignee  will  constitute  a  defense  to  a 
proceeding  by  garnishment.     Ibid.  418. 

4.  The  holder  of  a  note  assigned  before  maturity  as  a  collateral  to  secure 

the  payment  of  a  pre-existing  debt,  may  recover  from  the  maker,  the 
amount  of  money  advanced,  although  the  maker  may  have  paid  the 
note  to  the  payee.    Mayo  v.  Moore,  428. 

ASSUMPSIT. 

1.  In  actions  of  assumpsit  against  partners,  judgment  must  be  taken  against 

all  who  are  served,  or  none.     Gribbin  v.  Thompson,  61. 

2.  An  implied  contract  cannot  exist,  when  there  is  an  existing  express  con- 

tract, about  the  identical  subject.     Walker  v.  Broivn,  378. 

3.  When  work  has  deen  done  under  a  simple  contract,  the  price  of  it  may 

be  recovered  under  an  indebitatus  assumpsit,  but  the  contract  will  con- 
trol the  amount  of  the  recovery.     Ibid.  378. 

4.  The  right  to  bring  indebitatus  assumpsit  for  money  due  on  an  executed 

contract,  does  not  authorize  a  party  to  abandon  the  contract  and  sue  on 
a  quantum  meruit.     Ibid.  378. 

5.  Where  work  is  done  under  a  contract,  the  suit  must  be  between  the  par- 

ties to  it;  third  persons,  though  benefited  by  the  work,  cannot  be  sued 
upon  an  implied  assumpsit.     Ibid.  378. 

6.  An  implied  undertaking  cannot  be  raised  on  the  part  of  one  who  is  bene- 

fited by  work  done,  when  such  work  has  been  done  under  a  special  con- 
tract with  other  parties.     Ibid.    378. 

ATTACHMENT. 

1.  Upon  an  issue  raised  upon  an  affidavit  to  .ground  an  attachment,  the 

court  will  not  reverse  a  judgment,  because  a  witness  was  asked,  "  does 
not  the  defendant  reside  at  Monmouth  ?  ' '  and  an  answer  given.  Pullian 
v.  Nelson,  112. 

2.  It  is  not  the  form  in  which  a  question  is  propounded  to  a  witness,  so  much 

as  his  answer,  that  is  cause  for  reversing  a  judgment.     Ibid.  112. 

3.  The  plaintiff  must  show  on  a  plea  of  abatement  .to  the  affidavit  for  an 

attachment,  that  the  defendant  was  a  non-resident  at  the  time  the  affi- 
davit was  made.     Ibid.  112. 

4.  The  filing  of  an  affidavit  for  an  attachment,  is  the  commencement  of  the 

suit.     Ibid.  112. 

5.  The  proceeds  of  property  belonging  to   innocent   purchasers,  sold  on 

process  of  attachment,  will  be  deemed  money  received  to  the  use  of  the 
owners  of  the  property,  and  may  be  recovered  by  them.  Harris  v. 
Miner,  135. 

6.  The  mere  receipt  of  a  portion  of  money  realized  from  property  improperly 
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sold  by  the  sheriff,  will  not  be  construed  as  a  ratification  of  the  sale. 
Ibid.  135. 

BAIL. 

A  bail  bond  will  be  obligatory  against  the  sureties  executing  it,  although 
their  names  are  not  inserted  in  the  blanks  left  for  that  purpose.  Neil  v. 
Morgan,  524. 

BANKERS  — BANKS  — BANK  BILLS. 

1.  Where  a  party  has  funds  deposited  with  a  banker,  who  holds  the  pro- 

missory note  of  the  depositor,  the  latter  may  insist  that  his  note  shall  be 
satisfied  out  of  the  deposit,  although  the  banker,  before  the  note  becomes 
due,  had  voluntarily  assigned  all  of  his  effects  for  the  benefit  of  creditors. 
McCagg  v.  Woodman,  84. 

2.  Where  a  bank  receives  a  sum  on  deposit  generally,  it  is  bound  to  respond 

to  the  depositor,for  a  like  sum  in  good  funds.  Marine  Bank  v.  Birney,    90. 

3.  A  local  custom  of  bankers  is  not  admissible,  to  alter  an  agreement.     Ibid. 

90. 

4.  A  depositor  may  draw  checks  upon  his  banker  at  pleasure,  for  the  whole 

or  any  part  of  moneys  to  his  credit  in  bank;  and  each  holder  of  a  check 
may  recover  the  amount  expressed  in  it.  A  depositor  should  draw  his 
checks  in  good  faith,  and  not  to  multiply  suits.  Chicago  Marine  and 
Fire  Ins.  Co.  v.  Stanford,  168. 

5.  A  bank  organized  under  the  general  banking  laws  of  this  State,  although 

it  has  filed  a  certificate  of  a  desire  to  withdraw  its  bills  from  circulation, 
can  be  made  liable  for  a  certificate  for  deposits  subsequently  received, 
unless  the  party  depositing  has  knowledge  of  the  filing  of  such  certifi- 
cate.   Northern  Bank  of  Illinois  v.  Zepp,  180. 

6.  A  check  drawn  for  "  current  funds  "  entitles  the  holder  to  demand  coin, 

or  its  equivalent.     Galena  Ins.  Co.  v.  Kupfer,  332. 

7.  If  a  word  has  a  well-defined  signification,  it  is  not  competent  to  change 

that  meaning  by  evidence;  but  if  a  word  has  not  a  definite  and  ascer- 
tained signification,  its  local  meaning  may  be  proved.  The  case  of 
Moore  v.  Morris,  20  111.  255,  considered  and  qualified.     Ibid.  332. 

8.  Where  a  drawer  of  a  check  has  not  provided  proper  funds  for  its  payment, 

but  offers  depreciated  paper,  the  holder  of  the  check  is  not  liable  for  any 
depreciation  to  the  paper  which  may  result  from  his  refusal  to  take  it. 
Ibid.  332. 

9.  A  had  been  making  deposits  with  the  Chicago  Marine  and  Fire  Insurance 

Company,  which  had  accumulated;  afterwards  it  was  agreed  that  A 
should  receive  and  pay  out  a  certain  class  of  bills  on  his  deposits;  the 
paper  so  to  be  received  by  the  depositor  ceased  to  circulate;  the  bank 
being  his  debtor  under  the  agreement  to  about  one  hundred  dollars,  A 
brought  his  action  and  recovered  specie  value  for  the  deposits  due  him, 
made  prior  to  the  agreement,  and  the  current  value  of  such  as  were 
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made  afterwards.  Held,  that  this  judgment  should  not  be  disturbed. 
Chicago  Marine  and  Fire  Ins.  Co.  v.  Carpenter,  360. 

10.  Where  a  bank  undertakes  to  collect  for  a  customer,  and  does  so,  and  up- 

on the  receipt  of  the  funds,  mixes  them  with  the  general  funds  of  the 
bank,  the  money  collected  becomes  a  deposit  to  the  credit  of  the 
customer,  like  other  general  deposits,  to  be  governed  by  the  same  rules. 
Marine  Bank  v.  Bushmore,  463. 

11.  If  the  funds  received  by  the  bank  on  the  collection  are  or  become  depre- 

ciated, the  bank  must  suffer  the  loss.     Ibid.  463. 

12.  A  tender  of  money  must  be  kept  good,  to  avail  the  party  tendering. 

Ibid.  463. 

13.  A  note  payable  in  "Illinois  currency, "  must  be  satisfied  by  something 

equivalent  to  coin.     Ibid.  463. 

BILL  OF  EXCEPTIONS. 

1.  An  affidavit  in  support  of  petition  for  a  change  of  venue,  can  only  be  made 

a  part  of  the  record  by  a  bill  of  exceptions;  and  unless  presented  there, 
will  not  be  considered  by  this  court.     Schlump  v.  Eeiclersdorf,  68. 

2.  It  is  not  necessary  that  a  bill  of  exceptions  should  declare  it  contains  all 

the  evidence,  unless  a  motion  is  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  and  this  is  assigned  for 
error.  All  the  court  requires  in  that  case,  is,  to  be  satisfied  that  all  the 
testimony  upon  which  the  judgment  is  predicated  is  before  it,  without  the 
averment  that  all  the  evidence  is  preserved  in  the  bill.  Harris  v. 
Miner,  135. 

3.  A  motion  for  a  new  trial  should  be  preserved  in  a  bill  of  exceptions,  or  it 

will  not  be  considered  by  this  court.    Boyle  v.  Levings,  314. 

4.  A  bill  of  exceptions  need  not  declare  that  it  contains  all  the  evidence;  if 

it  appears  that  such  is  the  case.  The  declaration  that  "the  testimony 
here  closed,"  will  be  considered  as  equivalent  to  the  assertion  that  all 
the  evidence  is  presented.    Marine  Bank  v.  Bushmore,  463. 

BILL  OF  EXCHANGE. 

A  bill  of  exchange  to  be  paid  in  "funds  current  to-day,"  will  be  under- 
stood to  be  payable  in  funds  current  everywhere ;  either  in  coin,  or  paper 
money  equivalent  thereto.    Kupfer  v.  Marc,  388. 

See  Promissory  Note. 

BONDS. 

1.  If  the  name  of  "  John  "  is  used  three  or  four  times  in  the  bond  as  one  of 

the  obligees,  the  use  of  the  name  "  James  "  in  the  latter  part  of  the 
condition  of  the  bond,  will  not  be  fatal,  if  the  context  shows  that 
"  James  "  was  inserted  by  mistake.    Hibbard  v.  McKindley,  240. 

2.  A  statutory  bond,  the  form  of  which  is  prescribed,  will  be  construed  to 
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have  the  effect  given  to  it  by  the  statute;  and  an  injunction  bond  in- 
cludec  the  right  of  recovery  for  costs,  if  such  are  in  terms  awarded 
against  the  complainant  on  the  dissolution  of  the  injunction.  Ibid.  240. 

3.  The  condition  of  an  injunction  bond  in  reference  to  damages,  authorizes 

a  recovery  whether  the  damages  are  awarded  on  the  dissolution  or  after- 
wards, or  in  a  different  proceeding.     Ibid.  240. 

4.  The  bond  is  designed  to  indemnify  against  immediate  and  actual  loss; 

but  not  remote  injuries;  such  as  slander  to  credit,  resulting  from  the  in- 
junction.    Ibid.  240. 

5.  A  bail  bond  will  be  obligatory  against  the  sureties  executing  it,  although 

their  names  are  not  inserted  in  the  blanks  left  for  that  purpose.  Neil 
v.  Morgan,  524. 

CAPIAS. 

1.  That  provision  of  the  constitution  which  exempts  debtors  from  imprison- 

ment, has  no  application  to  actions  lor  tort.     McKindley  v.  Rising,  337. 

2.  Where  the  affidavit  for  a  capias  is  set  out  in  a  plea,  the  question  is  suffi- 

ciently referred  to  the  court  for  its  opinion,  whether  the  clerk  was  au- 
thorized by  it  to  make  an  order  for  special  bail.  McKindley  v.  Ris- 
ing, 337. 

3.  A  bail  bond  will  be  obligatory  against  the  sureties  executing  it,  although 

their  names  are  not  inserted  in  the  blanks  left  for  that  purpose.  Neil 
v.  Morgan,  524. 

CERTIFICATE. 

A  bank  organized  under  the  general  banking  laws  of  this  State,  although 
it  has  filed  a  certificate  of  a  desire  to  withdraw  its  bills  from  circulation, 
can  be  made  liable  for  a  certificate  for  deposits  subsequently  received, 
unless  the  party  depositing  has  knowledge  of  the  filing  of  such  certifi- 
cate.   Northern  Bank  of  Illinois  v.  Zepp,  180. 

CHANCERY. 

1.  Where  a  feme  covert  voluntarily  conveys  real  estate,  which  she  holds  in 

her  own  right,  by  a  deed  of  trust,  to  secure  a  debt  due  by  her  husband, 
equity  will  hold  it  liable,  and  will  decree  a  sale.  Young  and  Wife  v. 
Graff,  20. 

2.  If  the  estate  mortgaged  is  claimed  as  a  homestead,  or  greatly  exceeds  in 

value  the  amount  for  which  it  was  encumbered,  a  strict  foreclosure  should 
not  be  allowed;  unless  the  homestead  right  has  been  waived,  the  sale 
should  be  made  subject  to  that  right.     Ibid.  20. 

3.  A  court  of  equity  will  correct  a  mistake  in  an  award,  so  as  to  make  it 

what  the  arbitrators  intended  it  should  be.  Unless  the  mistake  is  that 
of  all  the  arbitrators,  the  award  cannot  be  reformed.    Stone  v.  At  wood,  30. 

4.  Where  the  note  for  the  security  of  which  a  mortgage  was  given,  is  bar- 

red by  the  statute  of  limitations,  the  right  to  foreclose  is  also  barred; 
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unless  the  mortgage  contains  a  covenant  for  the  payment  of  money, 
when  it  might  be  that  the  mortgage  would  only  be  barred  by  the  time 
fixed  for  the  limitation  in  such  cases.    Harris  v.  Mills,  44. 

5.  As  a  general  rule,  courts  of  equity  follow  the  law,  in  allowing  limita- 

tions; a  bar  of  the  statute  at  law,  is  a  bar  in  equity;  and  the  admis- 
sions necessary  to  remove  the  bar  at  law  will  do  so  in  equity.    Ibid.  44. 

6.  When  the  statutory  period  necessary  to  bar  a  recovery  at  law  has  passed, 

a  foreclosure  in  equity  will  be  barred.     Ibid.  44. 

7.  A  bill  for  partition  which  declares  that  A  B  has  a  right  of  dower  in  all 

the  lands,  does  not  authorize  the  court  to  decree  a  sale  of  the  lands,  and 
that  the  dower  shall  be  extinguished  by  the  payment  of  a  gross  sum. 
The  order  of  sale  should  protect  the  dowress,  by  directing  the  sale  sub- 
ject to  her  rights.    Francisco  v.  Hendricks,  64. 

8.  A  widow,  under  the  statute,  cannot  be  deprived  of  her  dower,  except  by 

her  own  acts.  If  a  widow  applies  for  an  assignment  of  dower,  and  this 
cannot  be  done  without  prejudice  to  the  estate,  a  jury  should  fix  the 
annual  value  of  the  dower,  and  the  court  should  then  direct  how  this 
value  should,  be  annually  paid.     Ibid.  64. 

9.  A  subpoena  in  chancery,  dated  in  March,  commanding  an  appearance  on  the 

third  Monday  of  March  "next,"  is  a  nullity;  and  notice  of  publication 
founded  upon  a  return  to  such  a  process,  will  not  authorize  a  judgment 
by  default.    Elee  v.  Wait,  70. 

10.  A  person  in  the  quiet  possession  of  real  estate  as  owner,  may  obtain  an 

injunction  to  restrain  others  from  dispossessing  him  by  means  of  pro- 
cess growing  out  of  litigation  to  which  he  was  not  a  party.  Goodnough 
v.  Sheppard,  81.  • 

11.  A  court  of  chancery  may  compel  a  judgment  creditor  to  exhaust  all  the 

property  held  by  his  debtor,  before  he  shall  resort  to  property  purchased 
of  the  debtor,  but  subject  to  the  lien  of  the  judgment.  Hurd  v.  Eaton, 
122. 

12.  Where  there  are  two  funds  or  pieces  of  property  to  which  one  creditor 

may  resort,  while  another  creditor  can  only  resort  to  one,  he  who  has 
the  double  resort,  must  proceed  first  against  the  property  to  which  the 
other  cannot  resort.     Ibid.  122. 

13.  Where  a  judgment  creditor  may  collect  from  property  that  his  debtor 

has  not  conveyed,  but  refuses  or  fails  to  do  so,  he  may  be  enjoined  from 
proceeding  against  the  grantee  of  his  debtor.     Ibid.  122. 

14.  Where  a  conveyance  is  in  fact  a  mortgage,  it  continues  a  mortgage, 

although  there  may  be  a  change  of  owners,  if  each  mutation  is  coupled 
with  the  notice  of  the  original  transaction.    Brown  v.  Gaffney,  149. 

15.  The  visible  possession  of  premises,  is  sufficient  to   charge  a  purchaser 

with  notice  of  all  legal  and  equitable  claims  of  the  occupants.  Ibid. 
149. 

16.  If  a  mortgagee  purchases  the  equity  of  redemption  for  a  grossly  inade- 

quate price,  under  circumstances  which  show  that  the  mortgagor  was 
induced  to  make  the  sale  by  threats  from  the  mortgagee,  a  court  of 
equity  will  allow  a  redemption.     Ibid.  149. 
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17.  A  party  to  recover  in  chancery,  if  the  allegations  in  the  bill  are  denied, 

must  establish  his  rights  by  evidence.    James  v.  Bushnell,  158. 

18.  In  chancery  practice,  the  evidence  should  be  preserved  in  the  record,  in 

order  to  have  the  decree  sustained.     Ibid.  158. 

19.  In  an  action  on  a  penal  bond,  in  this  State,  the  breaches  are  to  be  as- 

signed in  the  declaration;  and  as  many  breaches  may  be  assigned  in 
one  count  as  the  necessity  of  the  case  requires ;  or  breaches  may  be  as- 
signed by  as  many  counts  as  is  requisite;  in  the  former  case,  each  breach 
answers  the  place  of  a  count,  and  is  subject  to  a  demurrer,  which  may 
be  sustained  as  to  some,  and  overruled  as  to  others,  as  if  the  breaches 
were  stated  in  separate  counts.    Hibbard  v.  McKindley,  240. 

20.  If  there  are  several  defendants,  jointly,  or  jointly  and  severally  liable,  an 

averment  that  the  "said  defendants  have  not  paid,"  is  sufficient;  a 
performance  by  one  is  a  performance  by  all.     Ibid.  240. 

21.  Where  the  general  breach  is  considered  as  a  continuance  of  the  special 

breaches,  a  defective  averment  as  to  non-pavment  may  be  cured  by  it. 
Ibid.  24.0. 

22.  If  the  name  of  "John  "  is  used  three  or  four  times  in  the  bond  as  one  of 

the  obligees,  the  use  of  the  name  "  James  "  in  the  latter  part  of  the 
condition  of  the  bond,  will  not  be  fatal,  if  the  context  shows  that 
"  James  "  was  inserted  by  mistake.     Ibid.  240. 

23.  A  statutory  bond,  the  form  of  which  is  prescribed,  will  be  construed  to 

have  the  effect  given  to  it  by  the  statute ;  and  an  injunction  bond  in- 
cludes the  right, of  recovery  for  costs,  if  such  are  in  terms  awarded 
against  the  complainant  on  the  dissolution  of  the  injunction.  Hibbard 
v.  McKindley,  240. 

24.  The  condition  of  an  injunction  bond  in  reference  to  damages,  authorizes 

a  recovery,  whether  the  damages  are  awarded  on  the  dissolution  or 
afterwards,  or  in  a  different  proceeding.     Ibid.  240. 

25.  The  bond  is  designed  to  indemnify  against  immediate  and  actual  loss; 

but  not  remote  injuries;  such  as  slander  to  credit,  resulting  from  the  in- 
junction.    Ibid.  240. 

26.  A  deed,  though  absolute  on  its  face,  may  be  only  a  mortgage;  this  fact 

may  be  established  by  parol  testimony;  and  a  subsequent  purchaser, 
with  a  knowledge  of  the  transaction,  cannot  obtain  an  absolute  title  by 
conveyance  from  the  mortgagee,  so  as  to  prevent  redemption  by  the  mort- 
gagor.    Shaver  v.  Woodward,  211. 

27.  If  a  trial  is  had  upon  bill  and  answer,  without  a  replication,  the  answer 

must  be  considered  as  true.    Mason  v.  McGirr,  322. 

28.  A  court  has  not  power  to  decree  affirmative  relief  on  an  answer;  this 

can  only  be  done  on  bill  or  cross-bill  praying  such  relief.    Ibid.  322. 

29.  A  party  who  has  slept  upon  his  rights,  failing  to  use  his  remedies  at  law, 

cannot,  upon  mere  complaint  as  to  his  attorney,  obtain  relief  in  equity. 
He  should  show  fraud,  accident  or  mistake.     ATbro  v.  Dayton,  325. 

30.  In  chancery,  the  jurisdiction  of  the  court  is  confined  to  the  county  of  the 

residence  of  the  defendants;  service  of  process  upon  a  resident  of 
another  county  is  insufficient.    Akin  v.  Lloyd,  331. 
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31.  Where  the  name  of  a  party  is  used  in  a  bill  in  chancery,  upon  which  is- 

sues are  formed,  without  objecting-  that  such  name  was  improperly  used, 
it  is  too  late,  when  proof  is  being-  taken  upon  the  merits,  to  attempt  to 
show  a  want  of  authority  for  the  use  of  the  name.  Johnson  v.  Thomp- 
son, 352. 

32.  If  one  of  the  parties  to  a  bill  has  paid  usurious  interest  upon  a  loan,  to 

secure  which  a  mortgage  has  been  given,  he  has  a  right,  before  the 
matter  is  adjusted,  to  claim  an  allowance  for  the  usury;  although  the 
bill  may  have  been  filed  by  his  creditors  to  restrain  the  sale  of  the  mort- 
gaged premises.     Ibid.  352. 

33.  An  injunction  to  prevent  the  sale  of  mortgaged  premises  will  be  made 

perpetual,  where  it  appears  that  the  party  executing  the  mortgage  was 
rendered  imbecile  by  habitual  drunkenness,  and  reduced  to  a  condition 
verging  upon  insanity,  by  the  mortgagee,  who  had  obtained  complete 
power  over  the  mortgagor;  the  mortgagee  not  being  able  to  show  that 
he  had  given  any  valid  consideration  for  the  mortgage.  Van  Horn  v. 
Keenan,  445. 

34.  A,  in  anticipation  of  a  purchase  of  land,  proposed  to  B  to  become  inter- 

ested with  him  in  it.  B  did  not  accept  the  proposition,  but  loaned 
money  to  A,  with  an  option  reserved  to  B  to  take  an  interest.  B  did 
not  give  any  notice  to  A  of  his  intention  to  take  the  interest;  did  not 
pay  or  offer  any  money  beyond  the  loan  with  which  to  secure  the  prop- 
erty, but  waited  till  it  appeared  that  the  purchase  was  a  profitable  one, 
then  filed  his  bill.  Held,  that  B  could  not  establish  a  trust  in  A  for 
his  benefit.  Had  he  contributed  to  the  payments  as  they  fell  due,  and 
treated  the  transaction  as  a  purchase,  it  might  have  created  a  resulting- 
trust  in  tavor  of  B.     Loom  is  v.  Loomis,  454. 

35.  A  contract  to  furnish  materials  for  a  mill  at  Marseilles,  if  it  does  not 

appear  that  the  defendant  has  more  than  one  mill  at  that  place,  will  be 
a  sufficiently  definite  description  of  property,  to  enable  the  creation  of  a 
mechanics'  lien.    Straivn  v.  Cogswell,  457, 

36.  A  decree  under  a  mechanics'  lien,  should  require  at  least  ninety  days' 

notice  of  the  time  of  sale,  and  if  the  amount  be  large,  six  months' 
notice  of  the  day  of  sale,  will  not  be  an  unreasonable  time.     Ibid.  457. 

37.  Courts  of  equity  are  invested  with  jurisdiction  to  decree  a  new  trial  at 

law,  where  a  judgment  has  been  obtained  by  fraud,  mistake,  or  ac- 
cident.   How  v.  Mortell,  478. 

38.  Where  a  court  of  equity  directs  a  judgment  at  law  in  ejectment  to  be  set 

aside  and  the  possession  restored,  its  jurisdiction  is  ended,  and  the 
parties  should  be  left  to  a  court  of  law  for  an  adjudication  of  their 
rights.    Ibid.  478. 

39.  An  averment  in  a  petition  for  a  lien,  which  avers  that  materials  were  fur- 

nished, to  be  paid  for  in  a  reasonable  time,  does  not  show  that  the 
delivery  and  payment  were  to  be  within  three  years;  this  is  a  substan- 
tial defect,  which  can  be  reached  by  a  general  demurrer.  Kinzey  v. 
Thomas,  502. 

40.  If  it  appears  that  a  petitioner  for  a  mechanics'  lien  has  take  other 
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security,  either  on  property  or  of  persons,  to  satisfy  him  for  his  labor 
and  materials,  the  statutory  lien  will  be  discharged.  Ibid.  502. 
41.  In  no  case  should  a  decree  for  the  sale  of  property  under  a  mechanics' 
lien,  be  within  a  less  time  than  the  life  of  an  execution;  and  if  the 
amount  to  be  paid  is  large,  a  longer  time  than  the  life  of  an  execution 
should  be  given  for  payment.     Ibid.  502. 

CHECKS  ON  BANKS. 

1.  A  depositor  may  draw  checks  upon  his  banker  at  pleasure,  for  the  whole 

or  any  part  of  moneys  to  his  credit  in  bank;  and  each  holder  of  a  check' 
may  recover  the  amount  expressed  in  it.  A  depositor  should  draw  his 
check  in  good  faith,  and  not  to  multiply  suits.  Chicago  Marine  and 
Fire  Ins.  Co.  v.  Stanford,  168. 

2.  A  check  drawn  for  "  current  funds  "  entitles  the  holder  to  demand  coin, 

or  its  equivalent.     Galena  Ins.  Co.  v.  Kapfer,  332. 

3.  If  a  word  has  a  general,  well-defined  signification,  it  is  not  competent  to 

change  that  meaning  by  evidence;  but  if  a  word  has  not  a  definite  ascer- 
tained signification,  its  local  meaning  may  be  proved.  The  case  of 
Moore  v.  Morris,  20  111.  255,  considered  and  qualified.     Ibid.  332. 

4.  Where  the  drawer  of  a  check  has  not  provided  proper  funds  for  its  pay- 

ment, but  offers  depreciated  paper,  the  holder  of  the  check  is  not  liable 
for  any  depreciation  to  the  paper,  which  rnay  result  from  his  refusal  to 
take  it.    Ibid.  332. 

CIRCUIT  COURT  AND  CLERKS. 

1.  Where  an  award  has  been  set  aside  by  a  court,  the  matters  in  difference 

cannot,  without  the  consent  of  parties,  be  referred  back  to  the  same 
arbitrators.     Smith  v.  Smith,  56. 

2.  When  an  award  has  been  set  aside,  the  court  proceeds  with  the  case,  as 

if  it  had  never  been  referred.  After  an  award,  unless  there  is  a  stipula- 
tion otherwise,  the  power  of  the  arbitrators  with  the  case  is  at  an  end. 
Ibid.  56. 

3.  A  defendant  who  has  entered  his  appearance  and  moved  to  continue  a 

cause,  cannot  afterwards  plead  to  the  jurisdiction.  Roberts  v.  Thorn  - 
son,  79. 

4.  A  motion  to  continue  a  case,  because  a  copy  of  the  note  on  which  the 

action  is  brought  is  given,  with  the  names  only  of  the  payees  written 
on  the  back,  may  properly  be  overruled.     Ibid.  79. 

5.  The  legislature  may  require  pleas  to  the  merits  to  be  accompanied  by  an 

affidavit  of  merits.     Ibid.  79. 

6.  On  a  default  taken,  the  court  may  assess  the  damages  upon  a  certificate 

payable  in  currency.    Northern  Bank  of  Illinois  v.  Zepp,  180. 

7.  The  court  has  the  discretion,  upon  proper  cause  shown,  to  allow  a  plea 

of  ejectment,  after  the  twenty  clays  fixed  by  the  notice  have  expired. 
Short  v.  Conlee,  219. 
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8.  The  statute  of  frauds  is  presumed  to  have  been  pleaded  before  a  justice 

of  the  peace.     Williams  v.  Corbet,  262. 

9.  It  is  not  error  for  the  Circuit  Court  to  strike  a  written  plea  from  the  files 

of  a  case,  appealed  from  a  decision  of  a  justice  of  the  peace.    Ibid.  262. 

See  Costs.    Security  for  Costs. 

CITIES. 
See  Towns  and  Cities. 

COLLEGES. 

1.  A  provision  in,  or  amendatory  of  an  act  incorporating-  a  college,  which 

prohibits  the  sale  of  ardent  spirits  within  a  distance  of  four  miles,  al- 
though no  such  object  or  subject  is  named  in  the  title  of  the  bill,  is  not 
unconstitutional.     0  'Leary  v.  County  of  Cook,  534. 

2.  Such  a  provision,  although  in  a  private  or  local  law,  incorporating-  a  col- 

lege, is  so  germain  to  the  primary  object  of  the  charter,  as  not  to  conflict 
with  that  provision  of  the  constitution,  which  declares  that  no  private  or 
local  law  shall  embrace  more  than  one  subject,  which  shall  be  expressed 
in  the  title.    Ibid.  534.     . 

CONFESSIONS  OF  JUDGMENT. 

1.  A  judgment  cannot  be  confessed  on  the  day  a  warrant  of  attorney  and 

note  bear  date;  although  the  note  is  payable  on  demand.  Waterman 
v.  Jones,  54. 

2.  A  judgment  cannot  be  confessed  on  a  warrant  of  attorney,  which  had  been 

executed  more  than  a  year  and  a  day,  unless  an  affidavit  is  filed,  show- 
ing that  the  maker  is  alive,  and  that  the  debt  or  some  portion  of  it  is 
still  due;  and  a  rule  of  court  or  an  order  of  a  judge  in  vacation  must  be 
obtained,  granting  leave.    Hinds  v.  Hopkins,  344. 

3.  A  writ  of  error  may  be  obtained  to  review  a  judgment  by  confession ;  save 

where  the  authority  to  confess  is  sufficient,  and  the  record  by  proof,  or 
legal  presumption,  shows  the  debt  to  be  due.     Ibid.  344. 

• 
CONSTITUTIONAL  LAW. 

1.  A  provision  in,  or  amendatory  of  an  act  incorporating  a  college,  which 

prohibits  the  sale  of  ardent  spirits  within  a  distance  of  four  miles,  al- 
though no  such  object  or  subject  is  named  in  the  title  of  the  bill,  is  not 
unconstitutional.     0  'Leary  v.  County  of  Cook,  534. 

2.  Such  a  provision,  although  in  a  private  or  local  law,  incorporating  a  col- 

lege, is  so  germam  to  the  primary  object  of  the  charter,  as  not  to  conflict 
with  that  provision  of  the  constitution,  which  declares,  that  no  private 
or  local  law  shall  embrace  more  than  one  subject,  which  shall  be  ex- 
pressed in  the  title.    Ibid.  534. 
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CONSTRUCTION  OF  STATUTES. 

1.  Commissioners  of  highways,  before  opening  a  road,  should  give  eight 

days'  preliminary  notice;  and  twenty  days'  further  notice  should  be 
given  of  an  appeal  to  the  supervisors.     Corley  v.  Kennedy,  143. 

2.  The  supervisors  should  give  thirty  days'  notice  of  the  time  they  will  meet 

to  hear  the  appeal;  this  notice  to  be  given  after  the  filing  of  the  order  in 
the  office  of  the  town  clerk.     Ibid.  143. 

3.  The  appeal  may  be  by  various  persons  at  different  times;  but  they  should 

be  heard  at  the  same  time.     Ibid.  143. 

4.  An  act  which  exempts  a  railroad  corporation  from  the  duty  of  ringing  a* 

bell,  or  blowing  a  whistle,  as  required  by  the  thirty- eighth  section  of 
the  general  railway  act  of  1849,  may  be  repealed  by  another  act,  in 
amendment  of  the  charter  of  the  company  so  exempted,  and  rejected  by 
such  company,  so  as  to  render  the  company  liable,  for  a  breach  of  such 
duty.     Galena  and  Chicago  Union  B.  R.  Co.  v.  Appleby,  283. 

5.  The  legislature  may  change  remedies,  but  cannot  make  contracts  for  par- 

ties. The  law  of  1861,  in  relation  to  mechanics'  liens,  will  not  save  a 
lien;  it  affects  the  original  contract,  which  was  beyond  the  power  of  the 
legislature.    Kinney  v.  Sherman,  521. 

6.  A  provision  in,  or  amendatory  of  an  act  incorporating  a  college,  which  pro- 

hibits the  sale  of  ardent  spirits  within  a  distance  of  four  miles,  although 
no  such  object  or  subject  is  named  in  the  title  of  the  bill,  is  not  uncon- 
stitutional.    CLeary  v.  County  of  Cook,  534. 

7.  Such  a  provision,  although  in  a  private  or  local  law,  incorporating  a  col- 

lege, is  so  germain  to  the  primary  object  of  the  charter,  as  not  to  conflict 
with  that  provision  of  the  constitution,  which  declares,  that  no  private 
or  local  law  shall  embrace  more  than  one  subject,  which  shall  be  expressed 
in  the  title.    Ibid.  534. 

CONTINUANCE. 

1.  A  party  will  not  be  entitled  to  a  continuance  as  a  matter  of  right,  because 

a  return  of  a  cause  with  a  mandate  from  this  court,  to  the  Circuit  Court, 
had  not  been  filed  ten  days  before  the  term.  The  party  is  only  entitled 
to  sufficient  time  to  prepare  for  trial.    Dodge  v.  Deal,  303. 

2.  A  continuance  founded  upon  the  absence  of  witnesses  will  be  properly 

refused,  if  the  facts  to  be  proved  are  not  material  to  the  issue  in  the 
cause.    Ibid.  303. 

CONTRACT. 

1.  If  a  note  and  deed  are  executed  by  an  old  corporation  by  a  new  name,  it 

will  be  bound  by  its  contracts,  as  if  they  had  been  executed  by  its  proper 
name.     Mount  Palatine  Academy  v.  Kleinschnitz. 

2.  Where  a  new  corporation  has  possession  and  control  of  premises,  with  the 

assent  of  the  old  corporation,  for  many  years,  and  cannot  be  divested 
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without  six  months'  notice,  a  party  who  derives  title  from,  and  is  in 
peaceable  possession  under  the  new  corporation,  is  equally  entitled  to 
the  same  notice.     Ibid.  133. 

3.  It  will  not  be  presumed  that  a  person  who  occupies  premises  as  a  tenant, 

is  ignorant  of  the  rent  he  has  to  pay,  especially  where  he  holds  over 
under  a  previous  lease,  and  the  rent  is  paid  monthly,  where  he  visits  the 
place  regularly,  and  is  interested  in  the  business  conducted  on  such 
premises.     Mc  Kinney  v.  Peck,  174. 

4.  A  person  who  has  occupied  premises  under  a  written  lease,  who  holds 

over,  will  be  compelled  to  pay  the  same  rent  that  the  lease  provided  for; 
and  if  it  was  an  annual  lease,  the  rent  to  be  paid  monthly,  the  premises 
cannot  be  abandoned  and  the  rent  avoided,  except  at  the  end  of  the  year. 
Ibid.  174. 

5.  An  agreement  to  pay  a  certain  sum  to  A  B,  in  the  event  that  a  custom 

house,  post  office  buildings,  etc.,  shall  be  erected  in  a  particular  locali- 
ty, is  a  binding  obligation;  especially  so  if  A  B  shows  that  he  has  been 
at  expense,  trouble,  etc.,  in  effecting  such  location.     Bryan  v.  Dyer,  188. 

6.  The  erasure  of  an  indorsement  of  payment  on  such  an  obligation  would 

not  vitiate  the  obligation,  if  the  person  for  whose  benefit  it  was  made, 
received  the  benefit  thereof.     Ibid.  188. 

7.  A  promise  to  pay  A  B,  or  order,  a  sum  of  money  with  ten  per  cent,  inter- 

est from  date,  bears  that  rate  of  interest  until  judgment  shall  be  ren- 
dered, after  which,  there  will  be  but  six  per  centum  to  be  paid.    Etnyre 
.     v.  McDaniel,  201. 

8.  When  a  person  agrees  to  work  for  another  for  a  certain  period,  and  per- 

form such  services  as  are  incident  to  his  emplovment,  at  an  agreed  price, 
if  he  quits  the  service  without  cause  or  consent,  he  cannot  recover  for 
his  labor  upon  a  quantum  meruit.  The  special  contract  must  govern. 
Hansell  v.  Erickson,  257. 

9.  A  contract  to  work  a  given  number  of  months  at  a  fixed  price  per  month* 

is  an  entire  contract,  extending  for  the  whole  number  of  months. 
Walker  v.  Brown,  378. 

10.  An  implied  contract  cannot  exist,  when  there  is  an  existing  express  con- 

tract, about  the  identical  subject.     Walker  v.  Brown,  378. 

11.  When  work  has  been  done  under  a  simple  contract,  the  price  of  it  may  be 

recovered  under  an  indebitatus  assumpsit,  but  the  contract  will  control 
the  amount  of  the  recovery.     Ibid.  378. 

12.  The  right  to  bring  indebitatus  assumpsit  for  money  due  on  an  executed 

contract,  does  not  authorize  a  party  to  abandon  the  contract  and  sue  on 
a  quantum  meruit.     Ibid.  378. 

13.  Where  work  is  done  -under  a  contract,  the  suit  must  be  between  the  p  ir- 

ties  to  it;  third  persons,  though  benefited  by  the  work,  cannot  be  sued 
upon  an  implied  assumpsit.     Ibid.  378. 

14.  An  implied  undertaking  cannot  be  raised  on  the  part  of  one  who  is  bene- 

fited by  work  clone,  when  such  work  has  been  done  under  a  special  con- 
tract with  other  parties.     Ibid.  378. 
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15.  Conversations  preceding  a  contract  reduced  to  writing,  cannot  in  general 

be  heard  to  vary  or  destroy  the  writing.    Robinson  v.  McGarity,  423. 

16.  Upon  a  contract  to  furnish  a  shaft,  and  other  machinery,  for  a  mill,  which 

are  not  according  to  contract,  the  measure  of  the  damages  is  the  differ- 
ence in  value  between  the  articles  furnished,  and  such  as  the  contract 
required,  together  with  the  loss  of  use  whilst  being  replaced.  Strawn 
v.  Cogswell,  457. 

17.  The  receiving  of  articles  so  contracted  for,  and  putting  them  to  use,  will 

not  estop  a  party  from  claiming  damage,  if  they  shall  prove  defective. 
Ibid.  457. 

18.  Where  a  party  contracts  to  purchase  land  to  be  paid  for  in  labor,  and 

performs  a  part  of  the  labor,  he  cannot  recover  in  an  action  for  work 
and  labor,  until  he  shall  have  made  a  demand  for  a  conveyance  of  the 
land.     Doggett  v.  Brown,  493. 

19.  An  instrument  which  recites,  "  Received  from  teams  in  our  pork  house. 

etc.,  two  hundred  and  eighty  hogs,  weighing,  etc.,  the  product  of 
which  we  promise  to  deliver  to  the  order  of  A  B,  indorsed  hereon,"  is 
negotiable  under  our  statute,  and  the  assignee  can  maintain  a  suit  in  his 
own  name  for  the  recovery  of  the  product.     Sieivart  v.  Smith,  397. 

20.  An  acknowledgment  of  indebtedness  in  the  simplest  form,  is  all  the 

statute  requires,  to  give  it  the  character  of  negotiability.     Ibid.  397. 

21.  No  consideration  need  be  averred  or    proved,   in  an  action  on  such  a 

writing;  unless  the  consideration  is  put  in  issue  by  plea.  If  no  time  of 
payment  is  specified,  it  becomes  payable  on  demand;  if  made  for  the 
delivery  of  property,  demand  must  be  averred  and  proved.     Ibid.  397. 

22.  The  meaning  of  the  word  "product"  in  an  investment  like  the  above, 

may  be  proved  orally,  as  having  a  local  meaning.     Ibid.  397. 

23.  All  notes  payable  on  demand,  are  not  treated  as  over-due,  until  payment 

has  been  demanded  and  refused.     Ibid.  397. 

24.  An  indorsement  without  date,  is  presumed  to  have  been  made  at  the  date 

of  the  instrument.     Ibid.  397. 

25.  The  presumption  that  a  note  past  due  is  negotiated  at  the  peril  of  the 

indorsee,  does  not  attach  to  the  indorsee  of  a  note  payable  on  demand 
in  full  force;  whether  the  holder  is  to  be  subjected  to  this  presump- 
tion is  a  question  of  law,  to  be  determined  by  the  circumstances  of 
each  case.     Stewart  v.  Smith,  397. 

26.  The  maker  of  such  an  instrument  cannot  show  the  state  of  accounts  be- 

tween himself  and  the  payee,  at  a  date  subsequent  to  the  real  date  of 
the  indorsement,  unless  the  indorsee  had  notice  of  the  equities  of  the 
maker.    Ibid.  397. 

CONVEYANCE. 
See  Claim  and  Color  of  Title.    Deed. 

COPARTNERS. 
See  Partners. 
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CORPORATIONS. 

1.  If  a  note  and  deed  are  executed  by  an  old  corporation  by  a  new  name,  it 

will  be  bound  by  its  contracts,  as  if  they  had  been  executed  by  its  prop- 
er name.    Mount  Palatine  Academy  v.  Kleins  chnitz,  133. 

2.  Where  a  new  corporation  has  possession  and  control  of  premises,  with 

the  assent  of  the  old  corporation,  for  many  years,  and  cannot  be 
divested  without  six  months'  notice,  a  party  who  derives  title  from,  and 
is  in  peaceable  possession  under  the  new  corporation,  is  equally  entitled 
to  the  same  notice.     Ibid.  133. 

3.  The  statute  which  prohibits  corporations  from  interposing  the  defense  of 

usury,  applies  to  insurance  as  well  as  other  corporations.  Hartford 
Fire  Insurance  Co.  v.  Hadden,  260. 

4.  An  act  which  exempts  a  railroad  corporation  from  the  duty  of  ringing  a 

bell,  or  blowing  a  whistle,  as  required  by  the  thirty-eighth  section  of 
the  general  railway  act  of  1849,  may  be  repealed  by  another  act,  in 
amendment  of  the  charter  of  the  company  so  exempted,  and  rejected  by 
such  company,  so  as  to  render  the  company  liable,  for  a  breach  of  such 
duty.     G.  <&  C.  U.  R.  R.  Co.  v.  Appleby,  283. 

5.  Process  may  be  served  upon  an  agent  of  a  corporation  in  any  county,  pro- 

vided the  president  of  the  company  does  not  reside  in  the  county  where 
the  process  is  issued.    Peoria  Ins.  Co.  v.  Warner,  429. 

6.  A  court  has  jurisdiction  over  a  corporation  of  this  State,  by  service  upon 

an  agent,  although  its  principal  place  of  business  may  be  in  a  different 
county  from  that  where  the  agent  was  served.     Ibid.  429. 

7.  A  provision  in,  or  amendatory  of  an  act  incorporating  a  college,  which 

prohibits  the  sale  of  ardent  spirits  within  a  distance  of  four  miles, 
although  no  such  object  or  subject  is  named  in  the  title  of  the  bill,  is 
not  unconstitutional.     O'Leary  v.  County  of  Cook,  534. 

8.  Such  a  provision,  although  in   a  private  or  local  law,  incorporating  a 

college,  is  so  germain  to  the  primary  object  of  the  charter,  as  not  to  con- 
flict with  that  provision  of  the  constitution,  which  declares,  that 
no  private  or  local  law  shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title.     O'Leary  v.  County  of  Cook,  534. 

See  Municipal  Corporations.    Towns  and  Cities. 
COSTS. 

A  security  for  costs  in  the  Circuit  Court  is  not  bound  for  costs  made 
against  his  principal  in  the  Supreme  Court.     Clark  v.  Quackenboss,  112. 

COURTS. 

1.  A  defendant  who  has  entered  his  appearance  and  moved  to  continue  a 

cause,  cannot  afterwards  plead  to  the  jurisdiction.  Roberts  v.  Thom- 
son, 79. 

2.  A  motion  to  continue  a  case,  because  a  copy  of  the  note  on  which  the  ac- 
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tion  is  brought  is  given,  with  the  names  only  of  the  payees  written  on 
the  back,  may  properly  be  overruled.     Ibid.  79. 

3.  The  legislature  may  require  pleas  to  the  merits  to  be  accompanied  by  an 

affidavit  of  merits.     Ibid.  79. 

4.  A  jury  cannot  willfully  disregard  the  testimony  of  an  unimpeached  wit- 

ness.    Robertson  v.  Dodge,  161. 

5.  While  a  jury  may  judge  of  the  credibility  of  a  witness,  they  must  exer- 

cise their  judgments  while  doing  so,  and  not  their  will  merely.  Ibid. 
161. 

6.  When  the  court  below  is  asked,  as  a  favor,  to  allow  a  plea  of  usury  to  be' 

filed,  and  in  the  exercise  of  its  discretion  refuses,  the  Supreme  Court 
will  not  interfere.    Norton  v.  Loan  and  Trust  Co.  313. 

See  Circuit  Courts.    Judgment  and  Execution.    Judicial  Proceed- 
ing.   Right  op  Property.    Sheriff.    Supreme  Court. 

COVENANTS. 

1.  Covenant  will  lie  upon  a  renewal  of  a  fire  insurance  policy,  which  pro- 

vided that  the  same  might  be  continued,  the  premium  being  paid,  and 
a  renewal  receipt  given  for  the  same.  Heron  v.  Peoria  Marine  and 
Fire  Ins.  Co.  235. 

2.  The  original  application  for  insurance  need  not  be  set  out  in  a  declara- 

tion on  a  policy.  The  insured  is1  not  bound  to  set  out  and  prove  the 
truth  of  his  representations.     Ibid.  235. 

3.  A  notice  of  loss  need  not  be  given  to  the  secretary  of  a  company  in  per- 

son, if  it  is  given  and  received  at  its  office  or  place  of  business.  Ibid. 
235. 

4.  It  need  not  be  averred  in  pleading,  that  the  notary  whose  certificates 

formed  a  part  of  the  preliminary  proof  of  loss,  was  the  nearest  notary 
to  the  place  of  the  fire,  if  the  certificate  is  received  without  objection;  if 
there  is  a  formal  defect  in  the  proof,  exception  should  be  taken  in  time 
for  the  assured  to  correct  it.    Ibid.  235. 

See  Deeds. 

CRIMINAL  LAW. 

1.  A  party  may  be  indicted  for  obstructing  a  public  road;  for  continuing  an 

obstruction,  he  should  be  prosecuted  civilly  for  the  penalty,  after  he 
shall  have  been  ordered  to  remove  it.    Sweeney  v.  People,  208. 

2.  If  an  indictment  for  continuing  an  obstruction  to  a  highway  will  lie  at 

all,  it  will  only  be  after  notice  to  remove  the  obstruction  has  been  given 
by  the  proper  officer.     Ibid,  208. 

3.  A  prisoner  is  not  entitled  to  a  discharge,  because  a  term  of  the  court  has 

passed,  and  an  indictment  was  to  be  found  against  him;  unless  the 
record  shows  that  the  grand  jury  heard  evidence  against  him.  People 
v.  Hessing,  410. 
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4.  It  will  not  be  presumed  that  a  grand  jury  acted  upon  a  particular  case. 

Ibid.  410. 

5.  Upon  error  brought  from  the  decision  of  the  Circuit  Court  upon  an  habeas 

corpus,  all  the  evidence  heard  in  the  court  below  should  be  incorpora- 
ted in  the  record,  or  the  court  will  not  review  the  decision;  the  pre- 
sumptions are  all  in  favor  of  the  ruling  of  the  Circuit  Court.    Ibid.  410. 

6.  A  party  who  is  indicted  for  obstructing  a  road,  cannot  be  convicted  for 

continuing  an  obstruction.  These  are  distinct  offenses.  Lowe  v.  Peo- 
ple, 518. 

See  Evidence.    Indictment. 
CURRENCY— CURRENT  FUNDS. 

A  note  payable  in  "Illinois  currency,"  must  be  satisfied  by  something 
equivalent  to  coin.    Marine  Bank  v.  Rush-more,  463. 

See  Banks.    Bills  op  Exchange.    Peomissoiiy  Notes. 

CUSTOM. 

1.  Where  a  bank  receives  a  sum  on  deposit  generally,  it  is  bound  to  respond 

to  the  depositor,  for  a  like  sum  in  good  funds.  Marine  Bank  v.  Bir- 
ney,  90. 

2.  A  local  custom  of  bankers  is  not  admissible,  to  alter  an  agreement.   Ibid. 

90. 

DAMAGES. 

1.  Railroad  companies  should,  in  the  exercise  of  their  functions,  adopt  such 

precautions  as  will  prevent  damage  to  the  property  of  persons,  by  the 
escaping  of  fire  from  locomotives ;  and  they  may  be  guilty  of  negligence, 
and  answerable  therefor,  if  injury  ensues  from  fire  so  escaping.  Bass 
v.  C.,B.  &  Q.R.  R.  Co.  9. 

2.  It  is  negligence  in  a  railroad  company,  to  permit  vegetation  to  grow  upon 
'  its  right  of  way,  so  that  cattle  may  be  concealed  from  view.     Ibid.  9. 

3.  In  an  action  on  the  case  for  injury  to  property,  and  especially  to  a  well  by 

rendering  the  water  impure,  all  the  circumstances  may  be  proved  and 
considered ;  and  to  ascertain  the  damages,  the  cost  of  furnishing  water 
to  the  family,  having  regard  to  quality  and  quantity,  may  be  taken  into 
the  account  in  the  estimate — also,  the  difference  in  value  of  the  prop- 
erty, owing  to  the  erection  of  gas  and  other  offensive  structures  in  its 
vicinity.     Ottaiva  Gas  Co.  v.  Graham,  73. 

4.  Jurors  may  be  instructed  to  weigh  evidence  by  the  light  of  their  general 

knowledge  and  experience  as  applied  to  the  events  and  transactions  of 
life,  but  it  is  erroneous  to  instruct  them  to  apply  special  knowledge  or 
circumstances  connected  with  the  case  in  forming  their  verdict;  unless 
the  jurors  shall  have  been  sworn  as  witnesses.    Ibid.  73. 

5.  An  action  of  trespass  will  lie  against  a  steamboat  for  an  assault  and  bat- 
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tery,  committed  by  the  mate  or  other  officer  of  the  boat,  on  the  person 
of  a  passenger,  whilst  such  boat  is  being-  navigated  on  the  rivers  within 
or  bordering  upon  this  State.     Loy  v.  Steamboat  Anbury,  412. 

6.  Where  a  servant  is  directed  to  drive  cattle  out  of  a  certain  field,  and 

he  'drives  them  elsewhere  than  out  of  the  field,  and  one  of  them  dies,  the 
master  is  not  liable.     Oxford  y.  Peter,  434. 

7.  Where  a  master  gives  general  directions  to  his  servant,  trusting  to  the 

discretion  of  the  latter,  he  may  become  liable  for  his  action,  but  when 
the  directions  are  specific,  and  the  servant  transcends  the  directions,  the 
master  does  not  become  liable.     Ibid.  434. 

*8.  Upon  a  contract  to  furnish  a  shaft,  and  other  machinery,  for  a  mill,  which 
are  not  according  to  contract,  the  measure  of  damages  is  the  difference 
in  value  between  the  articles  furnished,  and  such  as  the  contract  re- 
quired, together  with  the  loss  of  use  whilst  being  replaced.  Straivn  v. 
Cogswell,  457. 

9.  The  receiving  of  articles  so  contracted  for,  and  putting  them  to  use,  will 

not  estop  a  party  from  claiming  damage,  if  they  shall  prove  defective. 

Ibid.  457. 

10.  Where  an  unprovoked  assault  of  an  aggravated  character  is  made  upon 

a  person,  a  jury  may  give  exemplary  damages.    Foote  v.  Nichols,  486. 

DAYS  OF  GRACE. 

Prior  to  the  act  of  the  General  Assembly  of  1861,  days  of  grace  could  not 
be  claimed  by  the  maker  of  a  note.    Elston  v.  Dewes,  436. 

DEBTOR  AND  CREDITOR. 
See  Judgment  Debtor  and  Creditor. 

DECEIT. 

An  action  will  lie  for  deceit  and  warranty,  in  the  sale  of  a  horse;  no 
matter  what  the  consideration  to  be  paid  was,  or  whether  it  was  paid 
down  or  not.    Ajiplebee  v.  Humeri/,  280 

DECREE. 

1.  A  party  to  recover  in  chancery,  if  the  allegations  to  the  bill  are  denied, 

must  establish  his  rights  by  evidence.    James  v.  Bushnell,  156. 

2.  In  chancery  practice  the  evidence  should  be  preserved  in  the  record,  in 

order  to  have  the  decree  sustained.    James  v»  Bushnell,  156. 

DEDICATION. 

1.  The  acknowledging  and  recording  of  a  town  plat,  is  the  highest  evi- 
dence of  the  dedication  of  the  streets  and  alleys  marked  upon  it,  and 
until  the  town  becomes  incorporated,  the  streets  are  under  the  control 
of  the  county  authorities.    The  streets  as  platted  cannot  be  enlarged  or 
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diminished,  but  the  County  Court  may  direct  how  much  of  a  street 
shall  be  worked  upon  or  improved.     Waugh  v.  Leech,  488. 

2.  Streets  dedicated  by  a  plat,  unless  lawfully  reclaimed  by  the  person  who 

has  platted,  will  forever  remain  to  the  use  of  the  public.     Ibid.  488. 

3.  The  law  does  not  require  that  evidence  of  title  to  the  land  platted  shall 

be  produced;  the  fact  of  platting  and  acknowledging,  are  acts  and  evi- 
dence of  ownership.     Ibid.  488. 

4.  Dedication  is  a  mixed  question  of  law  and  fact,  and  it  is  proper  to  say  to 

the  jury,  that  surveying  lots,  acknowledging  and  recording  a  town  plat, 
selling  the  lots  as  abutting  on  the  streets,  etc.,  amount  in  law  to  a  dedi- 
cation.   Ibid.  488. 

DEEDS. 

1.  If  a  note  and  deed  are  executed  by  an  old  corporation  by  a  new  name,  it 

will  be  bound  by  its  contracts,  as  if  they  had  been  executed  by  its  proper 
name.     Mount  Palatine  Academy  v.  Kleinschniiz,  133. 

2.  Where  a  new  corporation  has   possession  and  control  of  premises,  with 

the  assent  of  the  old  corporation,  for  many  years,  and  cannot  be 
divested  without  six  months'  notice,  a  party  who  derives  title  from,  and 
is  in  peaceable  possession  under  the  new  corporation,  is  equally  entitled 
to  the  same  notice.     Ibid.  133. 

3.  Where  a  conveyance  is  in  fact  a  mortgage,  it    continues  a  mortgage, 

although  there  may  be  change  of  owners,  if  each  mutation  is  coupled 
with  the  notice  of  the  original  transaction.     Brown  v.  Gaffney,  149. 

4.  The  party  who  executes  a  deed,  must,  in  fact,  acknowledge  it  to  the  of- 

ficer to  be  his  deed,  either  by  the  use  of  that  word,  or  some  other  word 
equivalent  to  it,  or  it  will  be  invalid.    Short  v.  Conlee,  219. 

5.  The  mere  fact  of  appearing  before  an  officer,  who  certifies  that  he  knows 

the  grantor,  and  that  the  name  of  the  grantor  is  to  the  deed,  as  having 
executed  the  same,  does  not  comply  with  the  requirements  of  the 
statute.    Ibid.  219. 

6.  A  deed  though  absolute  on  its  face,  may  be  only  a  mortgage;  this  fact 

may  be  established  by  parol  testimony;  and  a  subsequent  purchaser, 
with  a  knowledge  of  the  transaction,  cannot  obtain  an  absolute  title  by 
conveyance  from  the  mortgagee,  so  as  to  prevent  redemption  by  the 
mortgagor.     Shaver  v.  Woodward,  277. 

7.  Where  a  conveyance  is  a  mortgage,  to  secure  a  loan  of  money,  the  mort- 

gagee has  a  right  to  a  return  of  his  money  with  six  per  cent,  interest, 
or,  in  default,  to  have  the  land  sold  on  foreclosure.  The  mortgagor  is 
entitled  to  a  conveyance  upon  fairly  reimbursing  the  mortgagee,  but  he 
is  not  entitled  to  any  penalties  because  of  usury  in  the  loan.  Heacock 
v.  Swartwout,  291. 

8.  In  order  to  affect  a  third  person,  by  showing  that  the  date  and  considera- 

tion of  a  deed  are  not  true,  the  clearest  proof  should  be  adduced  of  his 
knowledge  of  such  untruthfulness.     Curtis  v.  Root.  367. 
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DEFAULT. 
See  Practice. 

DEMURRER. 
See  Pleading. 

DEPOSITS  IN  BANK. 

1.  Where  a  bank  receives  a  sum  on  deposit  generally,  it  is  bound  to  respond 

to  the  depositor,  for  a  like  sum  in  good  funds.  Marine  Bank  v.  Bir- 
ney,  90. 

2.  A  local  custom  of  bankers  is  not  admissible,   to  alter  an  agreement. 

Ibid.  90. 

3.  A  depositor  may  draw  checks  upon  his  banker  at  pleasure,  for  the  whole 

or  any  part  of  moneys  to  his  credit  in  bank;  and  each  holder  of  a  check 
may  recover  the  amount  expressed  in  it.  A  depositor  should  draw  his 
checks  in  good  faith,  and  not  to  multiply  suits.  C.  M.  &  F.  Ins.  Co.  v. 
Stanford,  168. 

4.  A  bank  organized  under  the  general  banking  laws  of  this  State,  although 

it  has  filed  a  certificate  of  a  desire  to  withdraw  its  bills  from  circulation, 
can  be  made  liable  for  a  certificate  of  deposite  subsequently  received, 
unless  the  party  depositing  has  knowledge  of  the  filing  of  such  certifi- 
cate.   Bank  of  Northern  Illinois  v.  Zepp,  180. 

DISCONTINUANCE. 
See  Pleading.    Practice. 

DOWER. 

1.  A  bill  for  partition  which  declares  that  A  B  has  aright  of  dower  in  all  the 

lands,  does  not  authorize  the  court  to  decree  a  sale  of  the  lands,  and  that 
the  dower  shall  be  extinguished  by  the  payment  of  a  gross  sum.  The 
order  of  sale  should  protect  the  dowress,  by  directing  the  sale  subject  to 
her  rights.     Francisco  v.  Hendricks,  64. 

2.  A  widow,  under  the  statute,  cannot  be  deprived  of  her  dower,  except  by 

her  own  acts.  If  a  widow  applies  for  an  assignment  of  dower,  and  this 
cannot  be  clone  without  prejudice  to  the  estate,  a  jury  should  fix  the  an- 
nual value  of  the  dower,  and  the  court  should  then  direct  how  this  value 
should  be  annually  paid.    Ibid.  64. 

DRUNKENNESS. 

1.  If  a  person  acts  as  an  arbitrator  while  he  is  in  a  state  of  intoxication,  the 

award  should  be  set  aside  for  his  misbehavior  and  incompetency.  Smith 
v.  Smith,  56|. 

2.  An  injunction  to  prevent  the.  sale  of  mortgaged  premises  will  be  made 
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perpetual,  where  it  appears  that  the  party  executing-  the  mortgage  was 
rendered  imbecile  by  habitual  drunkenness,  and  reduced  to  a  condition 
verging  upon  insanity,  by  the  mortgagee,  who  had  obtained  complete 
power  over  the  mortgagor;  the  mortgagee  not  being  able  to  show  that 
he  had  given  any  valid  consideration  for  the  mortgage.  Van  Horn  v. 
Keenan,  445. 

EJECTMENT. 

1.  The  court  has  the  discretion,  upon  proper  cause  shown,  to  allow  a  plea  in 

ejectment,  after  the  twenty  days  fixed  by  the  notice  have  expired.  Short 
v.  Conlee,  219. 

2.  The  party  who  executes  a  deed,  must,  in  fact,  acknowledge  it  to  the  officer 

to  be  his  deed,  either  by  the  use  of  that  word,  or  some  other  word  equiva- 
lent to  it,  or  it  will  be  invalid.     Ibid.  219. 

3.  The  mere  fact  of  appearing  before  an  officer,  who  certifies  that  he  knows 

the  grantor,  and  that  the  name  of  the  grantor  is  to  the  deed,  as  having 
executed  the  same,  does  not  comply  with  the  requirements  of  the  stat- 
ute.    Ibid.  219. 

4.  Courts  of  equity  are  invested  with  jurisdiction  to  decree  a  new  trial  at 

law,  where  a  judgment  has  been  obtained  by  fraud,  mistake,  or  accident. 
How  v.  Mortell,  478. 

5.  Where  a  court  of  equity  directs  a  judgment  at  law  in  ejectment  to  be  set 

aside  and  the  possession  restored,  its  jurisdiction  is  ended,  and  the  par- 
ties should  be  left  to  a  court  of  law  for  an  adjudication  of  their  rights. 
Ibid.  478. 

ENTRIES  OF  LAND. 

1.  A  valid  entry  of  land  gives  an  equitable  title  to  it,  which  cannot  be  di- 

vested.   McDowell  v.  Morgan,  528. 

2.  Land  officers  cannot,  without  authority,  adopt  a  rule  by  which  entries  of* 

land  can  be  made  by  one  citizen  to  the  exclusion  of  another,  as  a  mat- 
ter of  favoritism.     Ibid.  528. 

3.  A  practice  of  the  land  officers  by  which  written  applications  could  be 

made  for  land  at  times  when  those  offices  were  closed  to  private  entry, 
to  give  the  applicant  a  preference  or  pre-emption,  is  unauthorized. 
Ibid.  528. 

4.  All  rules  of  the  land  office  should  allow  applications  to  enter  land  to  be 

made  openly  and  publicly,  without  advantage  to  one  person  over  another. 
Ibid.  528. 

5.  Rules  for  the  regulation  of  the  business  of  land  offices  which  are  not 

illegal,  and  do  not  authorize  advantage  to  one  person  over  another,  may 
be  adopted.    Ibid.  528. 

6.  A  party  who  claims  title  to  land  by  right  of  entry  under  the  Government, 

need  not  show  fraud  by  his  bill,  if  he  has  an  equitable  title,  and  can 
show  that  he  has  been  deprived  of  the  legal  title,  which  by  some  means 
has  been  vested  in  his  contestant.     Ibid.  528. 
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EQUITY  OF  REDEMPTION. 

If  a  mortgagee  purchases  the  equity  of  redemption  for  a  grossly  inade- 
quate price,  under  circumstances  which  show  that  the  mortgagor  was 
induced  to  make  the  sale  by  threats  from  the  mortgagee,  a  court  of 
equity  will  allow  a  redemption.     Brown  v.  Gaffncy,  149. 

ERROR. 

1.  O-n  hearing  on  a  writ  of  error,  the  party,  to  retain  his  judgment,  must 

show  a  good  record.    Sweeney  v.  The  People,  208. 

2.  The  same  objections  which  would  be  valid  if  presented  in  arrest  of  judg- 

ment, will  prevail  if  urged  on  a  writ  of  error.     Ibid.  208. 
8.  It  is  not  error  for  the  Circuit  Court  to  strike  a  written  plea  from  the  files 
of  a  case,  appealed  from  a  decision  of  a  justice  of  the  peace.     Williams 
v.  Corbet,  262. 

4.  It  is  erroneous  to  enter  a  judgment  against  a  party  not  served  with  pro- 

cess.    Klemm  v.  Dewes,  317. 

5.  An  appearance  by  motion  to  set  aside  a  default,  entered  against  several 

defendants  served,  is  not  such  an  appearance  as  will  cure  a  want  of  ser- 
vice upon  others.  And  it  is  error  to  render  a  final  judgment  pending 
such  a  motion.     Ibid.  317. 

6.  A 'writ  of  error  may  be  obtained  to  review  a  judgment  by  confession; 

save  where  the  authority  to  confess  is  sufficient,  and  the  record,  by 
proof  or  legal  presumption,  shows  the  debt  to  be  due.  Hinds  v.  Hop- 
kins, 344. 

7.  Upon  error  brought  from  the  decision  of  the  Circuit  Court  upon  an  ha- 

beas corpus,  all  the  evidence  heard  in  the  court  below  should  be  incor- 
porated in  the  record,  or  this  court  will  not  review  the  decision;  the 
presumptions  are  all  in  favor  of  the  ruling  of  the  Circuit  Court.  Peo- 
ple v.  Hessing,  410. 

8.  A  writ  of  error  must  be  sued  out  in  the  same  names  in  which  the  pro- 

ceedings below  were  conducted,  and  not  in  any  other.  Robinson  v. 
Magarity,  423. 

9.  If  a  party,  instead  of  moving  to  dismiss,  joins  in  error,  it  may  be  con- 

sidered a  recognition  by  the  defendant  in  error,  that  the  parties  were 
the  parties  below.    Ibid.  423. 

ESTATES. 
See  Real  Estate. 

EVIDENCE. 

1.  In  order  to  admit  secondary  evidence  as  to  the  contents  of  a  lost  paper,  it 

must  appear  that  all  the  search  reasonably  practicable  has  been  made  to 
find  the  paper  alleged  to  be  lost.    Holbrooh  v.  Trustees  of  Schools,  187. 

2.  Two  days'  notice  to  an  attorney,  to  produce  a  letter,  which  is  not  in  his 
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possession,  but  which  is  probably  in  the  State  of  New  York,  is  not  suf- 
ficient to  authorize  parol  proof  as  to  its  contents.  Bushnell  v.  Bishop 
Hill  Colony,  204. 

3.  A  tenant  cannot  make  testimony  for  himself,  by  stating  the  intentions  of 

his  landlord.     Windett  v.  Taylor,  239. 

4.  A  witness  can  only  be  impeached  by  a  direct  attack  upon  his  testimony 

and  character.  His  manner,  prejudices,  capacity,  etc.,  are  to  be  con- 
sidered by  the  jury,  but  unless  directly  impeached  if  he  is  corroborated, 
a  witness  should  not  be  discredited.    Hansell  v.  Erickson,  257. 

5.  A  mortgage  maybe  properly  introduced  in  evidence,  in  an  action  on  an 

insurance  policy,  as  well  as  oral  testimony,  to  identify  the  property  mort- 
gaged and  destroyed.    Hartford  Fire  Ins.  Co.  v.  Hadden,  260. 

6.  The  waiving  of  an  examination  before  a  magistrate,  and  giving  bail  for 

appearance  at  the  Circuit  Court,  is  not  such  an  admission  of  guilt  as 
will  preclude  the  party  from  sustaining  an  action  for  a  malicious  prose- 
cution.   Schoonover  v.  Myers,  308. 

7.  A  discharge  of  a  person  arrested,  by  the  prosecuting  attorney,  is  the  usual 

mode  of  terminating  a  prosecution  in  this  State.  A  bill  need  not  be  ig- 
nored, before  a  party  arrested  may  maintain  an  action  for  a  malicious 
prosecution.     Ibid.  303. 

8.  The  notes  of  a  magistrate,  taken  on  the  hearing  of  a  criminal  charge, 

and  never  read  to,  or  signed  by  the  party,  are  not  a  deposition;  and  are 
not  evidence  to  impeach  or  contradict  such  party.     Ibid.  308. 

9.  A  jury  should  not  discredit  an  unimpeached  witness,  whose  testimony  is 

corroborated,  and  who  is  in  no  respect  assailed.  Robinson  v.  Magarity, 
423. 

10.  Conversations  preceding  a  contract  reduced  to  writing,  cannot  in  general 

be  heard  to  vary  or  destroy  the  writing.     Ibid.  423. 

11.  A  person  may  be  a  witness  where  his  interests  are  equally  balanced.    The 

liability  of  the  witness,  and  not  his  responsibility,  is  the  test  of  his  in- 
terest.   Montague  Y.Mitchell,  481. 

See  Juries. 

EXECUTION. 

1.  An  execution  can  be  amended  by  the  judgment  as  well  after  as  before  a 

sale.    Lewis  v.  Lindley,  147. 

2.  All  voidable  process  can  be  made  perfect  by  amendments;  void  process 

cannot  be.  An  execution,  though  issued  for  a  much  larger  sum  than 
that  expressed  by  the  judgment,  can  be  amended  by  it,  and  parol  proof 
by  the  keeper  of.  the  records  may  be  received  to  show  its  identity. 
Durham  v.  Heaton,  264. 

3.  A  purchaser  (other  than  the  plaintiff)  at  a  sale  under  a  defective  execu- 

tion, will  hold  the  property.  Such  an  execution  is  amendable  before  or 
after  the  sale.     Ibid.  264. 

4.  A  stranger  to  a  sale,  under  an  execution,  cannot  collaterally  question  the 

regularity  of  the  process.    Ibid.  264. 
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5.  A  judgment  may  be  revived  in  the  name  of  an  administrator,  if  lie  lias 

filed  his  appointment  for  record,  and  execution  may  issue  in  his  name. 
Ibid.  264. 

6.  A  levy  under  an  execution  should  be  indorsed  upon  it.    The  levy  and  re- 

turn are  distinct  things,  and  both  should  be  clear,  precise  and  explicit. 
Douglas  v.  Whiting,  362. 

7.  An  execution  should  expressly  direct  a  levy  upon  the  property  of  the 

judgment  debtor,  by  mserting  his  name,  or  the  sale  under  it  will  be  a 
nullity,  and  also  the  deed  following  it.     Ibid.  362. 

8.  An  execution  commanding  a  debt  to  be  made  of  the  goods,  etc.,  lands, 

etc.,  of ,  leaving  a  blank  for  the  name  of  the  judgment  debtor,  is 

void.    Ibid.  362. 

EXECUTORS. 

See  Administrators.    Infants. 

FAILURE  OF  CONSIDERATION. 

In  an  action  upon  a  note,  failure  of  consideration  being  pleaded,  because 
the  note  had  been  given  for  land  to  be  conveyed  to  A  and  B,  to 
which  the  promisee  had  no  title^  an  offer  to  convey  to  A  is  not  sufficient; 
the  title  should  be  tendered  to  both.    Dodge  v.  Deal,  303. 

FEME  COVERT. 
See  Chancery.    Husband  and  Wife. 
FORCIBLE  ENTRY  AND  DETAINER. 

1.  Tli ere  must  be  either  a  forcible  entry,  or  the  relation  of  landlord  and  tenant 

must  exist,  before  a  justice  can  take  jurisdiction  in  an  action  of  forcible 
entry  and  detainer,  or  of  forcible  detainer.    Steiner  v.  Priddy,  179. 

2.  A  party  forcibly  expelled  from  premises  of  which  he  was  in  peaceable 

possession,  may  maintain  forcible  entry.    Baker  v.  Hayes,  387. 

FRAUDS— STATUTE  OF  FRAUDS. 

1.  The  statute  of  frauds  is  presumed  to  have  been  pleaded  before  a  justice  of 

the  peace.     Williams  v.  Corbet,  262. 

2.  An  original  undertaking  to  pay  for  cattle  is  not  within  the  statute  of 

frauds;   a  collateral  undertaking  would  be.     Ibid.  262. 

3.  The  rights  of  a  bona  fide  purchaser  of  land  will  not  be  affected  by  pre- 

vious fraudulent  transactions,  connected  with  the  transfer  of  it.    Scar- 
lett v.  Gorham,  319. 

4.  The  fact  that  an  uninventoried  stock  of  goods  is  sold  on  a  credit,  or  to  a 

relative,  is  not  evidence  of  fraud.     Nelson  v.  Smith,  495. 

5.  Nor  can  fraud  be  inferred  from  the  fact  that  the  vendor  was  indebted  when 
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he  made  the  sale.     Nor  is  it  improper  that  the  notes  received  for  the 
goods  were  assigned  to  the  father  of  the  promisee,  the  former  being  the 
creditor  of  the  latter.     Ibid.  495. 
6.  Instructions  by  one  of  the  parties  to  his  assistant,  being  a  part  of  the  res 
gestce,  should  be  admitted  in  evidence.     Ibid.  495. 

GARNISHEE— GARNISHMENT. 

1.  A  lease  of  land  was  assigned;  the  lessee  was  gamisheed  by  a  judgment 

creditor  of  the  lessor:  held,  that  the  assignee  of  the  lease  could  not  be 
held  to  answer  to  the  plaintiff  in  the  garnishee  process.  Carr  v. 
Waugh,  418. 

2.  In  equity,  all  contracts  and  agreements  may  be  assigned  and  will  be  pro- 

tected, and  the  interest  of  the  assignee  will  constitute  a  defense  to  a 
proceeding  by  garnishment.     Ibid.  418. 

GOVERNMENT  LANDS. 

1.  A  valid  entry  of  land  gives  an  equitable  title  to  it  which  cannot  be  di- 

vested.   McDoivell  v.  Morgan,  528. 

2.  Land  officers  cannot,  without  authority,  adopt  a  rule  by  which  entries  of 

land  can  be  made  by  one  citizen  to  the  exclusion  of  another,  as  a  mat- 
ter of  favoritism.     Ibid.  528. 

3.  A  practice  of  the  land  officers  by  which  written  applications  could  be 

made  for  land  at  times  when  those  offices  were  closed  to  private  entry, 
to  give  the  applicant  a  preference  or  pre-emption,  is  unauthorized. 
Ibid.  528. 

4.  All  rules  of  the  land  office  should  allow  applications  to  enter  land  to  be 

made  openly  and  publicly,  without  advantage  to  one  person  over  an- 
other.    Ibid.  528. 

5.  Rules  for  the  regulation  of  the  business  of  land  offices  which  are  not  ille- 

gal, and  do  not  authorize  advantage  to  one  person  over  another,  may  be 
adopted.     Ibid.  528. 

6.  A  party  who  claims  title  to  land  by  right  of  entry  under  the  Government, 

need  not  show  fraud  by  his  bill,  if  he  has  an  equitable  title,  and  can 
show  that  he  has  been  deprived  of  the  legal  title,  which  by  some  means 
has  been  vested  in  his  contestant.    Ibid.  528. 

GUARANTOR— GUARANTEE. 

See  Surety. 
GUARDIAN  AND  WARD. 
See  Infants. 

HABEAS  CORPUS. 

Upon  error  brought  from  the  decision  of  the  Circuit  Court  upon  an  habeas 


574  INDEX. 


corpus,  all  the  evidence  heard  in  the  court  below  should  be  incorporated 
in  the  record,  or  this  court  will  not  review  the  decision;  the  presump- 
tions are  all  in  favor  of  the  ruling  of  the  Circuit  Court.  People  v. 
Hessing,  410. 

HIGHWAYS  AND  STREETS. 

1.  Commissioners  of  highways,   before  opening  a  road,  should  give  eight 

days1  preliminary  notice;  and  twenty  days'  further  notice  should  be 
given  of  an  appeal  to  the  supervisors.     Corley  v.  Kennedy,  143. 

2.  The  supervisors  should  give  thirty  clays'  notice  of  the  time  they  will  meet 

to  hear  the  appeal;  this  notice  to  be  given  after  the  filing  of  the  order 
in  the  office  of  the  town  clerk.     Corley  v.  Kennedy,  143. 

3.  The  appeal  may  be  by  various  persons  at  different  times;  but  they  should 

be  heard  at  the  same  time.     Ibid.  143. 

4.  A  party  maybe  indicted  for  obstructing  a  public  road;  for  continuing  an 

obstruction,  he  should  be  prosecuted  civilly  for  the  penalty,  after  he 
shall  have  been  ordered  to  remove  it.    Sweeney  v.  People,  208. 

5.  If  an  indictment  for  continuing  an  obstruction  to  a  highway  will  lie  at  all, 

it  will  only  be  after  notice  to  remove  the  obstruction  has  been  given  by 
the  proper  officer.  Ibid.  208. 
6  The  acknowledging  and  recording  of  a  town  plat,  is  the  highest  evidence 
of  the  dedication  of  the  streets  and  alleys  marked  upon  it,  and  until 
the  town  becomes  incorporated,  the  streets  are  under  control  of  the 
county  authorities.  The  streets  as  platted  cannot  be  enlarged  or 
diminished,  but  the  County  Court  may  direct  how  much  of  a  street  shall 
be  worked  upon  or  improved.     Waugh  v.  Leech,  488. 

7.  Streets  dedicated  by  a  plat,  unless  lawfully  reclaimed  by  the  person  who 

has  platted,  will  forever  remain  to  the  use  of  the  public.    Ibid.  488. 

8.  The  law  does  not  require  that  evidence  of  title  to  the  land  platted 

shall  be  produced ;  the  fact  of  platting  and  acknowledging,  are  acts  and 
evidence  of  ownership.     Ibid.  488. 

9.  Dedication  is  a  mixed  question  of  law  and  fact,  and  it  is  proper  to  say  to 

the  jury,  that  surveying  lots,  acknowledging  and  recording  a  town  plat, 
selling  the  lots  as  abutting  on  the  streets,  etc.,  amount  in  law  to  a  dedi- 
cation. Ibid.  488. 
10.  A  party  who  is  indicted  for  obstructing  a  road,  cannot  be  convicted  for 
continuing  an  obstruction.  These  are  distinct  offenses.  Lowe  v.  People, 
518. 

HOMESTEAD  EXEMPTION. 

1.  Where  a  feme  covert  voluntarily  conveys  real  estate,  which  she  holds  in 

her  own  right,  by  a  deed  of  trust,  to  secure  a  debt  due  by  her  husband, 
equity  will  hold  it  liable,  and  will  decree  a  sale.  Young  and  Wife  v. 
Graf,  20. 

2.  If  the  estate  mortgaged  is  claimed  as  a  homestead,  or  greatly  exceeds  in 

value  the  amount  for  which  it  is  encumbered,  a  strict  foreclosure  should 
not  be  allowed;  unless  the  homestead  right  has  been  waived,  the  sale 
should  be  made  subject  to  that  right.     Ibid.  20. 
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HUSBAND  AND  WIFE. 

Where  a  feme  covert  voluntarily  conveys  real  estate,  which  she  holds  in 
her  own  right,  by  a  deed  of  trust,  to  secure  a  debt  due  by  her  husband, 
equity  will  hold  it  liable,  and  will  decree  a  sale.  Young  and  Wife  v. 
Graff,  20. 

If  the  estate  mortgaged  is  claimed  as  a  homestead,  or  greatly  exceeds  in 
value  the  amount  for  which  it  is  encumbered,  a  strict  foreclosure  should 
not  be  allowed;  unless  the  homestead  right  has  been  waived,  the  sale 
should  be  made  subject  to  that  right.     Ibid.  20. 

IMPRISONMENT  FOR  DEBT. 

That  provision  of  the  constitution  which  exempts  debtors  from  imprison- 
ment, has  no  application  to  actions  for  tort.    McKindley  v.  Rising,  337. 

Where  the  affidavit  for  a  capias  is  set  out  in  a  plea,  the  question  is  suffi- 
ciently referred  to  the  court  for  its  opinion,  whether  the  clerk  was 
authorized  by  it  to  make  an  order  for  special  bail.     Ibid.  337. 

INDICTMENT. 

A  party  may  be  indicted  for  obstructing  a  public  road;  for  continuing  an 
obstruction,  he  should  be  prosecuted  civilly  for  the  penalty,  after  he 
shall  have  been  ordered  to  remove  it.    Siveeney  v.  The  People,  208. 

If  an  indictment  for  continuing  an  obstruction  to  a  highway  will  lie  at 
all,  it  will  only  be  after  notice  to  remove  the  obstruction  has  been  given 
by  the  proper  officer.     Ibid.  208. 

A  party  who  is  indicted  for  obstructing  a  road,  cannot  be  convicted  of 
continuing  an  obstruction.  These  are  distinct  offenses.  Lowe  v.  The 
People,  518. 

INDORSEMENT— INDORSEE— INDORSER. 

Where  the  makers  of  a  note  have  been  informed  that  it  has  been  trans- 
ferred, if  they  afterwards  pay  to  the  payee,  they  do  so  in  their  own 
wrong,  and  will  be  held  liable  to  the  indorsee.     Butler  v.  Chapin,  230. 

A  gave  his  note  to  B,  and  the  latter  indorsed  it  to  a  bank;  A  was  notified 
that  the  bank  held  the  note,  and  he  promised  to  pay  to  the  bank ;  A 
afterwards  paid  the  note  to  B,  without  receiving  the  note,  B  telling  him 
it  was  lost  or  mislaid.  Held,  that  the  bank  could  recover  from  A. 
Ibid.    230. 

The  indorsee  of  a  note  which  has  been  transferred  to  him  for  collection, 
and  which  he  has  accepted  for  that  purpose,  is  the  legal  holder  of  it,  and 
may  maintain  an  action  upon  it.  Nor  is  it  error,  that  the  indorsement 
of  it  is  not  filled  up  with  the  name  of  the  plaintiff,  if  objection  in  apt 
time  is  not  made  on  that  account.    Mayo  v.  Moore,  422. 
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INFANTS. 

1.  Under  the  103rcl  section  of  the  Statute  of  Wills,  it  is  not  necessary  to 

name  the  heirs  in  the  petition  of  the  administrator  for  leave  to  sell  real 
estate  of  an  intestate.  In  this  particular  the  case  of  Turney  v.  Tumey, 
24  111.  526,  considered  and  explained.    Stow  v.  Kimball,  93. 

2.  The  precise  statements  required  by  the  statute,  and  an  application  for  the 

aid  of  the  court,  are  all  that  such  a  petition  need  contain.     Ibid.  93. 

3.  Any  newspaper  printed  at  the  county  seat  answers  the  intention  of  the 

law  requiring  a  notice  to  be  published  in  the  nearest  newspaper. 
Ibid.  93. 

4.  Such  petition  and  notice,  with  proof  of  publication,  under  the  statute, 

give  the  court  jurisdiction  of  the  subject-matter,  and  the  parties  inter- 
ested therein.     Ibid.  93. 

5.  A  decision  of  the  court,  where  the  jurisdiction  has  attached  under  such 

circumstances,  is  valid  and  binding  everywhere,  until  reversed  on  a  di- 
rect proceeding,  in  a  superior  court.     Stow  v.  Kimball,  93. 

6.  Under  such  a  proceeding,  if  it  were  affirmatively  shown  that  there  were 

no  debts  to  be  paid  out  of  the  proceeds  of  the  real  estate,  still  the  decree 
would  be  binding  till  reversed  upon  a  direct  proceeding.     Ibid.  93. 

7  A  decree  or  order  for  the  sale  of  "the  real  estate  described  in  the  peti- 
tion," justifies  the  sale  of  all  the  estate  so  described.     Ibid.  93. 

3.  Under  such  an  order  or  decree,  if  but  part  be  sold  and  report  made  and 
confirmed,  no  further  proceedings  being  had,  it  is  competent  under  the 
same  order  to  proceed  subsequently  and  sell  the  residue.     Ibid.  93. 

9.  Though  it  is  proper  in  the  decree  or  order  to  require  the  administrator  to 
report  his  proceedings,  and  he  may  be  compelled  to  do  so,  yet  the  stat- 
ute makes  no  such  report  and  approval  necessary  to  the  validity  of  the 
sale,  as  in  the  case  of  guardians'  sales.     Ibid.  93. 

10.  Where  there  is  a  valid  decree,  the  intention  of  the  statute  is  to  hold  the 

sale  valid.  Sec.  106,  Statute  of  Wills,  supersedes  the  necessity  of  in- 
quiring whether  the  administrator  followed  strictly  the  directions  of  the 
statute  in  making  the  sale.  Nor  does  public  policy  require  that  a  pur- 
chaser should  examine  into  the  fact  of  indebtedness,  so  as  to  ascertain 
if  the  sale  is  justified.     Ibid.  93. 

1 1.  Where  R.  enters  into  a  contract  with  B.  for  the  purchase  of  real  estate  up- 

on condition  of  making  certain  payments  which  are  not  made  before  the 
death  of  R.,  and  the  administrator  goes  to  B.  and  gets  him  to  treat  the 
contract  as  forfeited,  and  to  give  him  a  new  contract,  for  the  benefit  of 
the  heirs  of  R.,  he  being  one  of  the  heirs;  semble,  if  B.,  on  payment  of 
the  purchase-money  out  of  the  funds  of  the  estate,  deed  the  land  to 
"  the  heirs  of  i?.,"  without  otherwise  naming  them,  the  heirs  of  R.  hold . 
the  land  in  trust  for  the  estate.     Ibid.  93. 

12.  And  where  the  money  raised  to  make  payment  to  B.  was  in  part  raised 

by  sale  by  the  administrator  under  sec.  103  of  Statute  of  Wills,  the 
purchasers  to  whom  the  administrator  conveyed,  and  whose  money  was 
paid  to  B.,  may,  after  the  deed  is  executed  to  "the  heirs  of  is?.,'1  file  a 
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bill  against  them,  though  minors,  and  compel  a  conveyance  of  their  in- 
terest to  such  purchasers.  The  minor  heirs  were  treated  as  the 
holders  of  legal  estate  in  trust  for  the  benefit  of  the  purchasers,  who  had 
acquired  the  equitable  title.  Ibid.  93. 
13.  Such  conveyance  in  this  case  was  ordered  to  be  made  by  a  master. 
Ibid.  93. 

INJUNCTION. 

1.  A  person  in  the  quiet  possession  of  real  estate  as  owner,  may  obtain  an 

injunction  to  restrain  others  from  dispossessing  him  by  means  of 
process  growing  out  of  litigation  to  which  he  was  not  a  party.  Good- 
nouyh  v.  Sheppard,  81. 

2.  In  an  action  on  a  penal  bond,  in  this  State,  the  breaches  are  to  be  as- 

signed in  the  declaration ;  and  as  many  breaches  may  be  assigned  in  one 
count  as  the  necessity  of  the  case  requires ;  or  breaches  may  be  assigned 
by  as  many  counts  as  is  requisite;  in  the  former  case,  each  breach 
answers  the  place  of  a  count,  and  is  subject  to  a  demurrer,  which  may 
be  sustained  as  to  some,  and  overruled  as  to  others,  as  if  the  breaches 
were  stated  in  separate  counts.    Hibbard  v.  McKindley,  240. 

3.  If  there  are  several  defendants,  jointly,  or  jointly  and  severally  liable,  an 

averment  that  the  "  said  defendants  have  not  paid,"  is  sufficient;  a  per- 
formance by  one  is  a  performance  by  all.     Ibid.  240. 

4.  Where  the    general  breach  is  considered  as  a  continuance  of  the  special 

breaches,  a  defective  averment  as  to  non-payment  may  be  cured  by  it. 
Ibid.  240. 

5.  If  the  name  of  "  John  "  is  used  three  or  four  times  in  the  bond  as  one  of 

the  obligees,  the  use  of  the  name  "James  "  in  the  latter  part  of  the 
condition  of  the  bond,  will  not  be  fatal,  if  the  context  shows  that 
"  James  "  was  inserted  by  mistake.    Ibid.  240. 

6.  A  statutory  bond,  the  form  of  which  is  prescribed,  will  be  construed  to 

have  the  effect  given  to  it  by  the  statute ;  and  an  injunction  bond  in- 
cludes the  right  of  recovery  for  costs,  if  such  are  in  terms  awarded 
against  the  complainant  on  the  dissolution  of  the  injunction.  Ibid. 
240. 

7.  The  condition  of  an  injunction  bond  in  reference  to  damages,  authorizes 

a  recovery,  whether  the  damages  are  awarded  on  the  dissolution  or 
afterwards,  or  in  a  different  proceeding.     Ibid.  240. 

8.  The  bond  is  designed  to  indemnify  against  immediate  and  actual  loss;  but 

not  remote  injuries ;  such  as  slander  to  credit,  resulting  from  the  in- 
junction.    Ibid.  240. 

9.  An  injunction  to  prevent  the  sale  of  mortgaged  premises  will  be  made 

perpetual,  where  it  appears  that  the  party  executing  'the  mortgage  was 
rendered  imbecile  by  habitual  drunkenness,  and  reduced  to  a  condition 
verging  upon  insanity,  by  the  mortgagee,  who  had  obtained  complete 
power  over  the  mortgagor;  the  mortgagee  not  being  able  to  show  that 
he  had  given  any  valid  consideration  for  the  mortgage.  Van  Horn  v. 
Keenan,  445. 
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INSANITY. 

1.  It  cannot  be  presumed,  against  proof,  that  a  person  was  insane,  merely 

because  his  mother  had  been  so.    Snow  v.  Benton,  306. 

2.  The  omission  to  name  a  child  in  a  last  will  does  not,  of  itself,  prove  that 

the  testator  was  incapacitated,  nor  will  such  omission  destroy  its  valid- 
ity.     Ibid.  306. 

3.  The  fact  that  a  testator  had  been  insane  some  years  prior  to  the  execu- 

tion of  his  last  will,  does  not  create  a  presumption  that  insanity  was 
present  at  the  time  of  the  publication  of  it ;  especially  where  it  is  shown 
that  after  a  cure,  no  symptoms  of  a  return  of  the  malady  were  ever 
manifested.    Ibid.  308. 

INSTRUCTIONS. 

1.  In  an  action  on  the  case  for  injury  to  property,  and  especially  to  a  well 

by  rendering  the  water  impure,  all  the  circumstances  may  be  proved 
and  considered;  and  to  ascertain  the  damages,  the  cost  of  furnishing 
water  to  the  family,  having  regard  to  quality  and  quantity,  may  be  ta- 
ken into  the  account  in  the  estimate — also,  the  difference  in  value  of 
the  property,  owing  to  the  erection  of  gas  or  other  offensive  structures 
in  its  vicinity.     Ottawa  Gas  Co.  v.  Graham,  73. 

2.  Jurors  may  be  instructed  to  weigh  evidence  by  the  light  of  their  general 

knowledge  and  experience  as  applied  to  the  events  and  transactions  of 
life,  but  it  is  erroneous  to  instruct  them  to  apply  special  knowledge  or 
circumstances  connected  with  the  case  in  forming  their  verdict;  unless 
the  jurors  shall  have  been  sworn  as  witnesses.     Ibid.  73. 

3.  The  instructions  given  on  former  trial  between  the  same  parties  in  a  dif- 

ferent action,  cannot  be  read  to  a  jury.    Harris  v.  Miner,  135. 

4.  An  instruction  that  is  not  applicable  to  the  case,  need  not  be  given.    Ibid. 

135. 

INSURANCE  COMPANIES  AND  POLICIES. 

1.  Covenant  will  lie  upon  a  renewal  of  a  fire  insurance  policy,  which  pro- 

vided that  the  same  might  be  continued,  the  premium  being  paid,  and 
a  renewal  receipt  given  for  the  same.  Herron  v.  Peoria  Marine  and 
Fire  Ins.  Co.  235. 

2.  The  original  application  for  insurance  need  not  be  set  out  in  a  declara- 

tion on  a  policy.  The  insured  is  not  bound  to  set  out  and  prove  the 
truth  of  his  representations.     Ibid.  235. 

3.  A  notice  of  loss  need  not  be  given  to  the  secretary  of  a  company  in  per- 

son, if  it  is  given  and  received  at  its  office  or  place  of  business.  Ibid. 
235. 

4.  It  need  not  be  averred  in  pleading,  that  the  notary  whose  certificate 

formed  a  part  of  the  preliminary  proof  of  loss,  was  the  nearest  notary 
to  the  place  of  the  fire,  if  the  certificate  is  received  without  objection ; 
if  there  is  a  formal  defect  in  the  proof,  exception  should  be  taken  in 
time  for  the  assured  to  correct  it.    Ibid.  235. 
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5.  The  statute  which  prohibits  corporations  from  interposing  the  defense  of 

usury,  applies  to  insurance  as  well  as  other  corporations.  Hartford 
Fire  Ins.  Co.  v.  Hadden,  260. 

6.  A  mortgage  may  properly  be  introduced  in  evidence,  in  an  action  on  an 

insurance  policy,  as  well  as  oral  testimony,  to  indentify  the  property 
mortgaged  and  destroyed.    Ibid.  260. 

INTEREST. 

1.  Since  the  passage  of  the  act  of  1857,  in  relation  to  interest,  it  is  not 

necessary  to  set  up  usury  by  plea,  if  it  appears  from  the  contract  or  the 
declaration,  that  usurious  interest  has  been  reserved  or  taken.  Stockham 
v.  Munson,  51. 

2.  A  promise  to  pay  A  B,  or  order,  a  sum  of  money,  with  ten  per  cent,  in- 

terest from  date,  bears  that  rate  of  interest  until  judgment  shall  have 
been  rendered,  after  which,  there  will  be  but  six  per  centum  to  be  paid. 
Etnyre  v.  McDaniel,  201. 

INTOXICATION. 

If  a  person  acts  as  an  arbitrator  while  he  is  in  a  state  of  intoxication,  the 
award  should  be  set  aside  for  his  misbehavior  and  incompetency. 
Smith  v.  Smith,  56. 

JUDGMENT. 

1.  Where  a  sheriff  accepts  an  assignment  of  a  chattel  mortgage,  as  collat- 

eral security  for  the  payment  of  a  judgment,  upon  which  an  execution 
has  been  issued  and  placed  in  his  hands,  the  plaintiff  in  the  execution 
being  ignorant  of  the  assignment — the  plaintiff  is  not  bound  by  the  ac- 
tion of  the  sheriff.  The  latter  could  only  accept  money  in  satisfaction 
of  the  execution.    Dibble  v.  Briggs,  48. 

2.  A  satisfaction  of  a  judgment,  if  it  has  been  paid,  should  be  entered;  it 

should  not  be  canceled.     Ibid.  48. 

3.  A  judgment  cannot  be  confessed  on  the  day  a  warrant  of  attorney  and 

note  bear  date;  although  the  note  is  payable  on  demand.  Waterman  v. 
Jones,  54. 

4.  In  actions  of  assumpsit  against  partners,  judgment  must  be  taken  against 

all  who  are  served,  or  none.     Gribbin  v.  Thompson,  61. 

5.  A  judgment  against  one  of  the  several  makers  of  a  note  without  process 

against  the  others,  releases  those  who  are  not  sued.  Mitchell  v.  Breivs- 
ter,  163. 

6.  All  voidable  process  can  be  made  perfect  by  amendments;  void  process 

cannot  be.  An  execution,  though  issued  for  a  much  larger  sum  than 
that  expressed  in  the  judgment,  can  be  amended  by  it,  and  parol  proof 
by  the  keeper  of  the  records  may  be  received  to  show  its  identity. 
Durham  v.  Heaton,  264. 

7.  A  judgment  may  be  revived  in  the  name  of  an  administrator,  if  he  has 

filed  his  appointment  for  record,  and  execution  may  issue  in  his  name. 
Ibid.  264. 
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8.  The  lien  of  a  judgment  in  the  Supreme  Court,  is  coextensive  with  its  ju- 

risdiction. The  lien  of  a  judgment  is  given  to  all  courts  of  record, 
whether  of  original  jurisdiction  or  not.     Ibid.  264. 

9.  The  lien  of  a  judgment  is  not  released  by  the  death  of  the  judgment 

creditor.     Ibid.  264. 

10.  A  judgment  cannot  be  confessed  on  a  warrant  of  attorney,  which  had 

been  executed  more  than  a  year  and  a  day,  unless  an  affidavit  is  filed, 
showing  that  the  maker  is  alive,  and  that  the  debt  or  some  portion 
of  it  is  still  due;  and  a  rule  of  court  or  an  order  of  a  judge  in  vacation 
must  be  obtained,  granting  leave.     Hinds  v.  Hopkins,  344. 

11.  An  attempt  to  proceed  by  petition  and  summons  under  the  statute  to  ob- 

tain judgment  on  a  note,  may  sustain  a  judgment,  although  the  service 
was  defective,  if  the  petition  contains  the  essentials  of  a  declaration  in 
debt.     Douglas  v.  Whiting,  362. 

12.  An  appeal  does  not  vacate  the  lien  of  the  judgment,  it  only  suspends  its 

execution.  A  judgment  during  appeal  not  only  holds  its  lien,  but  will 
extend  it  over  property  acquired  pending  the  appeal.  Curtis  v.  Root,  367. 

13.  Where  too  large  a  judgment  by  default  has  been  rendered  against  a  party 

(within  the  ad  damnum),  he  should  apply  by  motion  to  the  court  ren- 
dering the  judgment  to  correct  it.  After  a  considerable  delay  the  Su- 
preme Court  will  not  interfere.    Elston  v.  Dewes,  436. 

14.  A  motion  to  set  aside  a  judgment  by  confession,  entered  four  terms  pre- 

viously, comes  too  late.    Austin  v.  Lott,  519. 

See  Chancery.    Lien. 
JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  A  court  of  chancery  may  compel  a  judgment  creditor  to  exhaust  all  the 

property  held  by  his  debtor,  before  he  shall  resort  to  property  purchased 
of  the  debtor,  but  subject  to  the  lien  of  the  judgment.  Hurd  v.  Eaton, 
122. 

2.  Where  there  are  two  funds  or  pieces  of  property  to  which  one  creditor 

may  resort,  while  another  creditor  can  only  resort  to  one,  he  who  has  the 
double  resort,  must  proceed  first  against  the  property  to  which  the  other 
cannot  resort.     Ibid.  122. 

3.  Where  a  judgment  creditor  may  collect  from  property  that  his  debtor  has 

not  conveyed,  but  refuses  or  fails  to  do  so,  he  may  be  enjoined  from  pro- 
ceeding against  the  grantee  of  his  debtor.     Ibid.  122. 

JUDICIAL  PROCEEDING. 

1.  A  trial  of  right  of  property,  before  a  sheriff,  is  not  a  judicial  proceeding. 

Eowe  v.  Bowen,  116. 

2.  The  verdict  against  the  claimant  is  an  indemnity  to  the  sheriff;  but  does 

not  conclude  the  contesting  parties,  nor  does  it  protect  any  person  who 
intermeddles  with  the  property.     Ibid.  116  . 
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JURIES. 

1.  A  jury  cannot  willfully  disregard  the  testimony  of  an  unimpeached  wit- 

ness.   Robertson  v.  Dodge,  161. 

2.  While  a  jury  may  judge  of  the  credibility  of  a  witness,  they  must  exer- 

cise their  judgments  while  doing  so,  and  not  their  will  merely.  Ibid.  161. 

3.  A  witness  can  only  be  impeached  by  a  direct  attack  upon  his  testimony 

and  character.  His  manner,  prejudices,  capacity,  etc.,  are  to  be  consid- 
ered by  the  jury,  but  unless  directly  impeached  if  he  is  corroborated,  a 
witness  should  not  be  discredited.    Hansell  v.  Erickson,  257. 

4.  A  jury  should  not  discredit  an  unimpeached  witness,  whose  testimony  is 

corroborated,  and  who  is  in  no  respect  assailed.  Robinson  v.  Magarity, 
423. 

5.  The  prejudice  of  a  juror  against  a  person,  not  a  party  to  a  suit,  can  form 

no  objection  to  his  competency.    Strawn  v.  Cogswell,  457. 

JUSTICES  OF  THE  PEACE    AND  CONSTABLES. 

1.  On  other  than  official  bonds  a  justice  of  the  peace  has  not  jurisdiction, 

where  the  penalty  exceeds  one  hundred  dollars.    Snowhook  v.  Dodge,  63. 

2.  There  must  be  either  forcible  entry,  or  the  relation  of  landlord  and  ten- 

ant must  exist,  before  a  justice  can  take  jurisdiction  in  an  action  of 
forcible  entry  and  detainer,  or  of  forcible  detainer.  Steiner  v '.  Priddy \ 
179. 

3.  The  statute  of  frauds  is  presumed  to  hav<3  been  pleaded  before  a  justice 

of  the  peace.     Williams  v.  Corbet,  262. 

JURISDICTION. 

1.  On  other  than  official  bonds,  a  justice  of  the  peace  has  not  jurisdiction, 

where  the  penalty  exceeds  one  hundred  dollars.  Snowhook  v.  Dodge,  63. 

2.  There  must  be  either  a  forcible  entry,  or  the  relation  of  landlord  and  ten- 

ant must  exist,  before  a  justice  can  take  jurisdiction  in  an  action  of 
forcible  entry  and  detainer,  or  of  forcible  detainer.  Steiner  v.  Priddy, 
179. 

3.  In  chancery,  the  jurisdiction  of  the  court  is  confined  to  the  county  of  the 

residence  of  the  defendants ;  service  of  process  upon  a  resident  of  another 
county  is  insufficient.    Akin  v  Floyd,  331. 

4.  Process  maybe  served  upon  an  agent  of  a  corporation  in  any  county,  pro- 

vided the  president  of  the  company  does  not  reside  in  the  county  where 
the  process  is  issued.    Peoria  Ins.  Co.  v.  Warner,  429. 

5.  A  court  has  jurisdiction  over  a  corporation  of  this  State,  by  service  upon 

an  agent,  although  its  principal  place  of  business  may  be  in  a  different 
county  from  that  where  the  agent  was  served.     Ibid.  429. 

LANDLORD  AND  TENANT. 
1.  It  will  not  be  presumed  that  a  person  who  occupies  premises  as  a  tenant, 
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is  ignorant  of  the  rent  he  is  to  pay,  especially  where  he  holds  over 
under  a  previous  lease,  and  the  rent  is  paid  monthly,  where  he  visits  the 
place  regularly,  and  is  interested  in  the  business  conducted  on  such 
premises.     McKinney  v.  Peek,  174. 

2.  A  person  who  has  occupied  premises  under  a  written  lease,  who  holds 

over,  will  be  compelled  to  pay  the  same  rent  that  the  lease  provided  for; 
and  if  it  was  an  annual  lease,  the  rent  to  be  paid  monthly,  the  prem- 
ises cannot  be  abandoned  and  the  rent  avoided,  except  at  the  end  of  the 
year.    Ibid.  174. 

3.  A  tenant  cannot  make  testimony  for  himself,  by  stating  the  intentions  of 

the  landlord.     Windett  v.  Taylor,  239. 

See  Forcible  Entry  and  Detainer. 
LAND  OFFICES. 

1.  A  valid  entry  of  land  gives  an  equitable  title  to  it  which  cannot  be  di- 

vested.   McDowell  v.  Morgan,  528. 

2.  Land  offices  cannot,  without  authority,  adopt  a  rule  by  which  entries  of 

land  can  be  made  by  one  citizen  to  the  exclusion  of  another,  as  a  matter 
of  favoritism.     Ibid.  528. 

3.  A  practice  of  the  land  officers  by  which  written  applications  could  be 

made  for  land  at  times  when  those  offices  were  closed  to  private  entry, 
to  give  the  applicant  a  preference  or  pre-emption,  is  unauthorized. 
Ibid.  528. 

4.  All  rules  of  the  land  office  should  allow  applications  to  enter  land  to  be 

made  openly  and  publicly,  without  advantage  to  one  person  over  an- 
other.   McDowell  v.  Morgan,  528. 

5.  Rules  for  the  regulation  of  the  business  of  land  offices  which  are  not  ille- 

1  gal,  and  do  not  authorize  advantage  to  one  person  over  another,  may 
be  adopted.    Ibid.  528. 

6.  A  party  who  claims  title  to  land  by  right  of  entry  under  the  Government, 

need  not  show  fraud  by  his  bill,  if  he  has  an  equitable  title,  and  can 
show  that  he  has  been  deprived  of  the  legal  title,  which  by  some  means 
has  been  vested  in  his  contestant.    Ibid.  528. 

LEASE. 

1.  It  will  not  be  presumed  that  a  person  who  occupies  premises  as  a  tenant, 

is  ignorant  of  the  rent  he  is  to  pay,  especially  where  he  holds  over  un- 
der a  lease,  and  the  rent  is  paid  monthly,  where  he  visits  the  place  reg- 
ularly, and  is  interested  in  the  business  conducted  on  such  premises. 
McKinney  v.  Peck,  174. 

2.  A  person  who  has  occupied  premises  under  a  written  lease,  who  holds 

over,  will  be  compelled  to  pay  the  same  rent  that  the  lease  provided  for; 
and  if  it  was  an  annual  lease,  the  rent  to  be  paid  monthly,  the  premises 
cannot  be  abandoned  and  the  rent  avoided,  except  at  the  end  of  the 
year.    Ibid.  174. 
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3.  A  lease  of  land  was  assigned;  the  lessee  was  garnisheed  by  a  judgment 

creditor  of  the  lessor;  held,  that  the  assignee  of  the  lease  could  not  be 
held  to  answer  to  the  plaintiff  in  the  garnishee  process.  Carr  v. 
Waugh,  418. 

4.  In  equity,  all  contracts  and  agreements  may  be  assigned  and  will  be 

protected,  and  the  interest  of  the  assignee  will  constitute  a  defense  to  a 
proceeding  by  garnishment.      Ibid.  418. 

LEVY  AND  SALE. 

1.  An  attempt  to  proceed  by  petition  and  summons  under  the  statute  to  ob- 

tain judgment  on  a  note,  may  sustain  a  judgment,  although  the  service 
was  defective,  if  the  petition  contains  the  essentials  of  a  declaration  in 
debt.    Douglas  v.  Whiting,  362. 

2.  A  levy  under  an  execution  should  be  indorsed  upon  it.    The  levy  and  re- 

turn are  distinct  things,  and  both  should  be  clear,  precise  and  explicit. 
Ibid.  362. 

3.  An  execution  should  expressly  direct  a  levy  upon  the  property  of  the  judg- 

ment debtor,  by  inserting  his  name,  or  the  sale  under  it  will  be  a  nullity, 
and  also  the  deed  following  it.     Ibid.  362. 

4.  An  execution  commanding  a  debt  to  be  made  of  the  goods,  etc.,  lands, 

etc.,  of ,  leaving  a  blank  for  the  name  of  the  judgment  debtor,  is 

void.     Ibid.  362. 

5.  Purchasers  at  sheriff 's  sale  are  chargeable  with  such  notice  as  the  public 

records  inform  them  of;  and  if  a  mortgage  does  not  upon  its  face  show 
a  hen  prior  to  that  of  the  judgment,  the  purchaser  is  not  bound  to  in- 
dulge in  suspicions  touching  its  fairness.     Curtis  v.  Root,  367. 

6.  A  levy  upon  personal  property  is  not  always  a  satisfaction  of  a  judgment, 

even  though  the  property  was  adequate;  if  without  any  fault  of  the 
sheriff  or  of  the  plaintiff,  or  by  the  instrumentality  of  the  defendant,  the 
property  levied  upon  cannot  be  made  available.     Curtis  v.  Root,  367. 

LIEN. 

1 .  A  court  of  chancery  may  compel  a  judgment  creditor  to  exhaust  all  the 

property  held  by  his  debtor,  before  he  shall  resort  to  property  purchased 
of  the  debtor,  but  subject  to  the  lien  of  the  judgment.  Hurd  v.  Eaton, 
122. 

2.  Where  there  are  two  funds  or  pieces  of  property  to  which  one  creditor 

may  resort,  while  another  creditor  can  only  resort  to  one,  he  who  has 
the  double  resort,  must  proceed  first  against  the  property  to  which  the 
other  cannot  resort.    Ibid.  122. 

3.  Where  a  judgment  creditor  may  collect  from  property  that  his  debtor  has 

not  conveyed,  but  refuses  or  fails  to  do  so,  he  may  be  enjoined  from  pro- 
ceeding against  the  grantee  of  his  debtor.     Ibid.  122. 

4.  The  lien  of  a  judgment  in  the  Supreme  Court  is  coextensive  with  its  ju- 

risdiction.   Durham  v.  Heaton,  264. 

5.  The  lien  of  a  judgment  is  not  released  by  the  death  of  the  creditor.    Ibid 

264. 
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6.  An  appeal  does  not  vacate  the  lien  of  the  judgment;  it  only  suspends  its 
execution.  A  judgment  during  the  appeal  not  only  holds  its  lien,  but 
will  extend  it  over  property  acquired  pending  the  appeal.  Curtis  v. 
Root,  367. 

LIMITATION. 

1.  Where  the  note  for  the  security  of  which  a  mortgage  was  given  is  barred 

by  the  statute  of  limitations,  the  right  to  foreclose  is  also  barred;  unless 
the  mortgage  contains  a  covenant  for  the  payment  of  the  money,  when 
it  might  be  that  the  mortgage  would  only  be  barred  by  the  time  fixed 
for  the  limitation  in  such  cases.      Harris  v.  Mills,  44. 

2.  As  a  general  rule,  courts  of  equity  follow  the  law,  in  allowing  limitations ; 

a  bar  of  the  statute  at  law,  is  a  bar  in  equity;  and  the  admissions 
necessary  to  remove  the  bar  at  law  will  do  so  in  equity.     Ibid.  44. 

3.  When  the  statutory  period  necessary  to  bar  a  recovery  at  law  has  passed, 

a  foreclosure  in  equity  will  be  barred.     Ibid.  44. 

LIS  PENDENS. 

Notice  by  lis  pendens  does  not  extend  so  as  to  affect  those  who  claim  un- 
der parties  who  were  not  parties  to  the  litigation.  Scarlett  v.  Gor- 
ham,  319. 

LOST  PAPER. 

In  order  to  admit  secondary  evidence  as  to  the  contents  of  a  lost  paper,  it 
must  appear  that  all  the  research  reasonably  practicable  has  been  made 
to  find  the  paper  alleged  to  be  lost.  Holbrook  v.  Trustees  of  Schools,  187. 

MALICIOUS  PROSECUTION. 

1.  The  waiving  of  an  examination  before  a  magistrate,  and  giving  bail  for 

appearance  at  the  Circuit  Court,  is  not  such  an  admission  of  guilt  as 
will  preclude  the  party  from  sustaining  an  action  for  a  malicious  prosecu- 
tion.   Schoonover  v.  Myers,  308. 

2.  A  discharge  of  a  person  arrested,  by  the  prosecuting  attorney,   is  the 

usual  mode  of  terminating  a  prosecution  in  this  State.  A  bill  need  not 
be  ignored,  before  a  party  arrested  may  maintain  an  action  for  a  mali- 
cious prosecution.     Ibid.  308. 

3.  The  notes  of  a  magistrate,  taken  on  the  hearing  of  a  criminal  charge,  and 

never  read  to,  or  signed  by  the  party,  are  not  a  deposition;  and  are  not 
evidence  to  impeach  or  contradict  such  party.    Ibid.  308. 

MANDAMUS. 
See  Taxes. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 
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MASTER  AND  SERVANT. 

1.  Where  a  servant  is  directed  to  drive  cattle  out  of  a  certain  field,  and  he 

drives  thein  elsewhere  than  out  of  the  field,  and  one  of  them  dies,  the 
master  is  not  liable.     Oxford  v.  Peter,  434. 

2.  "Where  a  master  gives  general  directions  to  his  servant,  trusting  to  the 

discretion  of  the  latter,  he  may  become  liable  for  his  action;  but  when 
the  directions  are  specific,  and  the  servant  transcends  the  directions, 
the  master  does  not  become  liable.     Ibid.  434. 

MECHANICS'  LIEN. 

1.  A  contract  to  furnish  materials  for  a  mill  at  Marseilles,  if  it  does  not  ap- 

pear that  the  defendant  has  more  than  one  mill  at  that  place,  will  be  a 
sufficiently  definite  description  of  property,  to  enable  the  creation  of  a 
mechanics'  lien.     Strawn  v.  Cogswell,  457. 

2.  A  decree  under  a  mechanics'  lien,  should  require  at  least  ninety  days'  no- 

tice of  the  time  of  sale,  and  if  the  amount  be  large,  six  months'  notice 
of  the  day  of  sale  will  not  be  an  unreasonable  time.     Ibid.  457. 

3.  An  averment  in  a  petition  for  a  lien,  which  avers  that  materials  were 

furnished,  to  be  paid  for  in  a  reasonable  time,  does  not  show  that  the 
delivery  and  payment  were  to  be  within  three  years;  this  is  a  substan- 
tial defect,  which  can  be  reached  by  a  general  demurrer.  Kinzey  v. 
Thomas,  502. 

4.  If  it  appears  that  a  petitioner  for  a  mechanics'  lien  has  taken  other  se- 

curity, either  on  property  or  of  persons,  to  satisfy  him  for  his  labor  and 
materials,  the  statutory  lien  will  be  discharged.     Ibid.  502. 

5.  In  no  case  should  a  decree  for  the  sale  of  property  under  a  mechanics' 

lien,  be  within  a  less  time  than  the  life  of  an  execution;  and  if  the 
amount  to  be  paid  is  large,  a  longer  time  than  the  life  of  an  execution 
should  be  given  for  payment.     Kinzey  v.  Thomas,  502. 

6.  An  allegation  in  a  petition  for  a  mechanics'  lien,  that  time  was  extended 

and  that  petitioner  proceeded  with  work  without  objection  as  rapidly  as 
circumstances  would  allow,  etc.,  and  would  have  finished  by  a  certain 
time,  if  the  employer  had  not  failed  to  perform,  does  not  come  within 
the  statute.    Kinney  v.  Sherman,  520. 

7.  Unless  the  payment  of  money  was  a  condition  precedent,  upon  which  the 

contract  was  made  to  depend,  the  mechanic  could  go  on  with  his  con- 
tract and  secure  his  lien.     Ibid.  520. 

8.  The  legislature  may  change  remedies,  but  cannot  make  contracts  for 

parties.  The  law  of  1861  will  not  save  a  lien;  it  affects  the  original 
contract,  which  was  beyond  the  power  of  the  legislature.    Ibid.  520. 

MINORS. 

1.  A  father  is  not  liable  for  debts  contracted  by  a  son,  although  a  minor, 
who  is  carrying  on  a  farm  on  his  own  account,  his  mother  keeping  house 
for  him;  if  the  son  procured  the  goods  on  his  own  credit,  he  alone  is 
responsible.    Bushnell  v.  Bishop  Hill  Colony,  204. 
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2.  A  mere  request  by  one  person  that  credit  should  be  given  to  another,  does 
not  create  a  legal  liability;  there  must  be  either  a  guarantee  of  the  debt, 
or  a  misrepresentation  as  to  the  responsibility  of  the  person  to  whom  the 
goods  are  sold,  before  a  liability  exists.    Ibid.  204. 

MISTAKE. 

1.  A  court  of  equity  will  correct  a  mistake  in  an  award,  so  as  to  make  it 

what  the  arbitrators  intended  it  should  be.  Unless  the  mistake  is  that 
of  all  the  arbitrators,  the  award  cannot  be  reformed.  Stone  v.  Atwood,  30. 

2.  An  arbitrator  may  be  examined  as  a  witness  to  sustain,  but  not  to  im- 

peach, his  award.    Ibid.  30. 

MONEY. 

A  bill  of  exchange  to  be  paid  in  "  funds  current  to-day,"  will  be  under- 
stood to  be  payable  in  funds  current  everywhere;  either  in  coin,  or  pa- 
per money  equivalent  thereto.    Kupfer  v.  Marc,  388. 

See  Taxes.    Treasury  Notes. 

MORTGAGE— MORTAGEE— MORTGAGOR. 

1.  Where  the  note  for  the  security  of  which  a  mortgage  was  given  is  barred 

by  the  statute  of  limitations,  the  right  to  foreclose  is  also  barred;  unless 
the  mortgage  contains  a  covenant  for  the  payment  of  the  money,  when 
it  might  be  that  the  mortgage  would  only  be  barred  by  the  time  fixed 
for  the  limitation  in  such  cases.     Harris  v.  Mills,  44. 

2.  As  a  general  rale,  courts  of  equity  follow  the  law,  in  allowing  limita- 

tions; a  bar  of  the  statute  at  law,  is  a  bar  in  equity;  and  the  admis- 
sions necessary  to  remove  the  bar  at  law  will  do  so  in  equity.  Harris 
v.  Mills,  44. 

3.  When  the  statutory  period  necessary  to  bar  a  recovery  at  law  has  passed, 

a  foreclosure  in  equity  will  be  barred.     Ibid.  44. 

4.  Where  a  conveyance  is  in  fact  a  mortgage,  it  continues  a  mortgage,  al- 

though there  may  be  change  of  owners,  if  each  mutation  is  coupled  with 
the  notice  of  the  original  transaction.     Brown  v.  Gaffney,  149. 

5.  The  visible  possession  of  premises,  is  sufficient  to  charge  a  purchaser  with 

notice  of  all  legal  and  equitable  claims  of  the  occupants.     Ibid.  149. 

6.  If  a  mortgagee  purchases  the  equity  of  redemption  for  a  grossly  inade- 

quate price,  under  circumstances  which  show  that  the  mortgagor  was 
induced  to  make  the  sale  by  threats  from  the  mortgagee,  a  court  of 
equity  will  allow  a  redemption.     Ibid.  149. 

7.  A  deed,  though  absolute  on  its  face,  may  be  only  a  mortgage;  this  fact 

maybe  established  by  parol  testimony;  and  a  subsequent  purchaser, 
with  a  knowledge  of  the  transaction,  cannot  obtain  an  absolute  title  by 
conveyance  from  the  mortgagee,  so  as  to  prevent  redemption  by  the 
mortgagor.     Shaver  v.  Woodward,  211. 

8.  Where  a  conveyance  is  a  mortgage,  to  secure  a  loan  of  money,  the  mort- 

gagee has  a  right  to  a  return  of  his  money  with  six  per  cent,  interest,  or, 
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in  default,  to  have  the  land  sold  on  foreclosure.  The  mortgagor  is  en- 
titled to  a  conveyance  upon  fairly  reimbursing  the  mortgagee,  but  he  is 
not  entitled  to  any  penalties  because  of  usury  in  the  loan.  Heacock  v. 
Swart  wo  ut>  291. 
9.  Where  the  name  of  a  party  is  used  in  a  bill  in  chancery,  upon  which  is- 
sues are  formed,  without  objecting  that  such  name  was  improperly  used, 
it  is  too  late,  when  proof  is  being  taken  upon  the  merits,  to  attempt  to 
show  a  want  of  authority  for  the  use  of  the  name.  Johnson  v.  Thomp- 
son, 352. 
10.  If  one  of  the  parties  to  a  bill  has  paid  usurious  interest  upon  a  loan,  to 
secure  which  a  mortgage  has  been  given,  he  has  a  right,  before  the  mat- 
ter is  adjusted,  to  claim  an  allowance  for  the  usury;  although  the  bill 
may  have  been  filed  by  his  creditors  to  restrain  the  sale  of  the  mortgaged 
premises.    Ibid.  352. 

See  Chancery.    Husband  and  Wife. 

MOTION. 

1.  A  motion  for  a  new  trial  should  be  preserved  in  a  bill  of  exceptions,  or  it 

will  not  be  considered  by  this  court.    Boyle  v.  Levings,  314. 

2.  An  appearance  by  motion  to  set  aside  a  default,  entered  against  several 

defendants  served,  is  not  such  an  appearance  as  will  cure  a  want  of  ser- 
vice upon  others.  And  it  is  error  to  render  a  final  judgment  pending 
such  a  motion.    Klemm  v.  Dewes,  317. 

3.  A  motion  to  set  aside  a  judgment  by  confession,  entered  four  terms  pre- 

viously, comes  too  late.    Austin  v.  Lott,  519. 

MUNICIPAL  CORPORATIONS. 

In  towns  incorporated  under  the  provisions  of  the  charters  of  Springfield 
and  Quincy,  ordinances  prohibiting  the  sale  of  ardent  spirits  must  be 
published,  before  a  penalty  can  be  enforced  under  them.  Barnett  v. 
Town  of  Newark,  62. 

NEGLIGENCE. 

1.  Railroad;  companies  should,  in  the  exercise  of  their  functions,  adopt  such 

precautions  as  will  prevent  damage  to  the  property  of  persons,  by  the 
escaping  of  fire  from  locomotives;  and  they  may  be  guilty  of  negli- 
gence, and  answerable  therefor,  if  injury  ensues  from  fire  so  escaping. 
Bass  v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  9. 

2.  It  is  negligence  in  a  railroad  company,  to  permit  vegetation  to  grow  upon 

its  right  of  way,  so  that  cattle  may  be  concealed  from  view.    Ibid.  9. 

3.  It  is  negligence  for  a  deaf  person  to  drive  an  unmanageable  horse  across 

a  railroad  track,  when  a  train  is  approaching;  it  is  his  duty  to  keep  a 
good  look  out  and  avoid  the  danger.  It  is  no  excuse  that  the  horse 
rushed  upon  the  track  near  a  crossing,  or  was  driven  there  to  avoid  the 
engine.    Illinois  Central  R.  R.  Co.  v.  Buckner,  299. 

4.  Where  a  servant  is  directed  to  drive  cattle  out  of  a  certain  field,  and  he 

drives  them  elsewhere  than  out  of  the  field,  and  one  of  them  dies,  the 
master  is  not  liable.    Oxford  v.  Peter,  434. 
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5.  Where  a  master  gives  general  directions  to  his  servant,  trusting  to  the 

discretion  of  the  latter,  he  may  become  liable  for  his  action,  but  when 
the  directions  are  specific,  and  the  servant  transcends  the  directions,  the 
master  does  not  become  liable,     Ibid.  434. 

6.  If  a  party  is  guilty  of  negligence,  or  the  want  of  ordinary  care,  and  allows 

stock  to  run  in  a  highway  near  a  railway  crossing,  he  cannot  recover 
for  injuries  received  by  such  stock,  although  the  servants  of  the  railway 
company  may  also  have  been  guilty  of  negligence.  Chicago,  Burling- 
ton and  Quincy  R.  R.  Co.  v.  Cauffman,  513. 

7.  A  railroad  has  the  right  to  the  use  of  its  track  as  well  at  highway  cross- 

ings as  elsewhere,  and  no  person  has  the 'right  to  have  animals  stand 
or  come  upon  a  railroad  track  at  or  near  a  crossing,  so  as  to  come  in 
collision  with  a  train,  thereby  endangering  human  life;  and  if  he  is 
negligent  in  this  regard,  provided  those  in  charge  of  the  train  ring  the 
bell  or  sound  the  whistle  as  required,  his  carelessness  contributes  to  any 
loss  he  may  sustain,  and  he  cannot  recover;  moreover  he  would  be  liable 
for  any  damage  which  might  accrue  to  persons  on  the  train  in  conse- 
quence of  such  neglect.    Ibid.  513. 

NEGOTIABLE  INSTRUMENTS. 

1.  An  acknowledgment  by  the  secretary  of  the  board  of  trustees  of  the  Wes- 

leyan  University  of  Illinois,  that  there  is  due  to  A  B,  a  certain  sum,  is 
not  a  negotiable  instrument.    Sears  v.  Trustees,  etc.  183. 

2.  The  secretary  of  this  university  not  authorized  to  give  such  acknowledg- 

ment.    Ibid.  183. 

3.  An  instrument  which  recites,  "  Received  from  teams  in  our  pork  house, 

etc.,  two  hundred  and  eighty  hogs,  weighing,  etc.,  the  product  of  which 
we  promise  to  deliver  to  the  order  of  A  B,  indorsed  hereon,"  is  negotia- 
ble under  our  statute,  and  the  assignee  can  maintain  a  suit  in  his  own 
name  for  the  recovery  of  the  product.    Stewart  v.  Smith,  397. 

4.  An  acknowledgment  of  indebtedness  in  the  simplest  form,  is  all  the  stat- 

ute requires,  to  give  it  the  character  of  negotiability.    Ibid.  397. 

5.  No  consideration  need  be  averred  or  proved,  in  an  action  on  such  a  wri- 

ting; unless  the  consideration  is  put  in  issue  by  plea.  If  no  time  of  pay- 
ment is  specified,  it  becomes  payable  on  demand;  if  made  for  the  deliv- 
ery of  property,  demand  must  be  averred  and  proved.    Ibid.  397. 

6.  The  meaning  of  the  word  "  product  "  in  an  instrument  like  the  above,may 

be  proved  orally,  as  having  a  local  meaning.    Ibid.  397. 

7.  All  notes  payable  on  demand,  are  not  treated  as  over-due,  until  payment 

has  been  demanded  and  refused.     Ibid.  397. 

8.  An  indorsement  without  date,  is  presumed  to  have  been  made  at  the  date 

of  the  instrument.     Ibid.  397. 

9.  The  presumption  that  a  note  past  due  is  negotiated  at  the  peril  of  the 

indorsee,  does  not  attach  to  the  indorsee  of  a  note  payable  on  demand 
in  full  force;  whether  the  holder  is  to  be  subjected  to  this  presumption, 
is  a  question  of  law,  to  be  determined  by  the  circumstances  of  each  case. 
Ibid  397. 
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10.  The  maker  of  such  an  instrument  cannot  show  the  state  of  accounts  be- 
tween himself  and  the  payee,  at  a  date  subsequent  to  the  real  date  of 
the  indorsement,  unless  the  indorsee  had  notice  of  the  equities  of  the 
maker.    Ibid.  397. 

NEW  TRIAL. 

1.  A  jury  cannot  willfully  disregard  the  testimony  of  an  unimpeached  wit- 

ness.   Robertson  v.  Dodge,  161. 

2.  While  a  jury  may  judge  of  the  credibility  of  a  witness,  they  must  exercise 

their  judgments  while  doing  so,  and  not  their  will  merely.     Ibid.  161. 

3.  A  motion  for  a  new  trial  should  be  preserved  in  a  bill  of  exceptions,  or  it 

will  not  be  considered  by  this  court.    Boyle  v.  Levings,  314. 

4.  Courts  of  equity  are  invested  with  jurisdiction  to  decree  a  new  trial  at  law, 

where  a  judgment  has  been  obtained  by  fraud,  mistake,  or  accident. 
Hoio  v.  Mortell,  478. 

NOTICE. 

1.  Two  days'  notice  to  an  attorney,  to  produce  a  letter,  which  is  not  in  his 

possession,  but  which  is  probably  in  the  State  of  New  York,  is  not  suffi- 
cient to  authorize  parol  proof  as  to  its  contents.  Bushnell  v.  Bishop 
Hill  Colony,  204. 

2.  Notice  by  lis  pendens  does  not  extend  so  as  to  affect  those  who  claim  un- 

der parties  who  were  not  parties  to  the  litigation.  Scarlett  v.  Gorham, 
319. 

3.  Purchasers  at  sheriff  *s  sale  are  chargeable  with  such  notice  as  the  public 

records  inform  them  of;  and  if  a  mortgage  does  not  upon  its  face  show 
a  lien  prior  to  that  of  the  judgment,  the  purchaser  is  not  bound  to  in- 
dulge in  suspicions  touching  its  fairness.     Curtis  v.  Root,  367. 

OCCUPYING  CLAIMANTS. 

The  visible  possession  of  premises,  is  sufficient  to  charge  a  purchaser  with 
notice  of  all  legal  and  equitable  claims  of  the  occupants.  Brown  v. 
Gaffney,  149. 

PARENT  AND  CHILD. 

1.  A  father  is  not  liable  for  debts  contracted  by  a  son,  although  a  minor, 

who  is  carrying  on  a  farm  on  his  own  account,  his  mother  keeping 
house  for  him;  if  the  son  procured  the  goods  on  his  own  credit,  he  alone 
is  responsible.    Bushnell  v.  Bishop  Hill  Colony,  204. 

2.  A  mere  request  by  one  person  that  credit  should  be  given  to  another, 

does  not  create  a  legal  liability;,  there  must  be  either  a  guarantee  of  the 
debt,  or  a  misrepresentation  as  to  the  responsibility  of  the  person  to 
whom  the  goods  are  sold,  before  a  liability  exists.     Ibid.  204. 

PARTITION. 
1.  A  bill  for  partition  which  declares  that  A  B  has  a  right  of  dower  in  all 
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the  lands,  does  not  authorize  the  court  to  decree  a  sale  of  the  lands, 
and  that  the  dower  shall  be  extinguished  by  the  payment  of  a  gross 
sum.  The  order  of  sale  should  protect  the  dowress,  by  directing  the  sale 
subject  to  her  rights.  Francisco  v.  Hendricks,  64. 
2.  A  widow,  under  the  statute,  cannot  be  deprived  of  her  dower,  except  by 
her  own  acts.  If  a  widow  applies  for  an  assignment  of  dower,  and  this 
cannot  be  done  without  prejudice  to  the  estate,  a  jury  should  fix  the  an- 
nual value  of  the  dower,  and  the  court  should  then  direct  how  this  value 
should  be  annually  paid.     Ibid.  64. 

PARTNERS—PARTNERSHIP. 

1.  In  actions  of  assumpsit  against  partners,  judgment  must  be  taken  against 

all  who  are  served,  or  none.     Gribbin  v.  Thompson,  61. 

2.  A  plea  of  non-assumpsit  verified  by  affidavit,  does  not  put  the  fact  of 

partnership  in  issue;  that  must  be  done  by  plea  in  abatement.  McKin- 
ney  v.  Peck,  174. 

3.  There  is  no  presumption  of  law  or  fact,  that  a  firm  name  includes  more 

than  one  person;  and  if  it  is  desired  that  the  names  of  plaintiffs  should 
be  shown,  the  fact  of  partnership  must  be  put  in  issue  by  a  verified 
plea.    Robinson  v.  Magarity,  423. 

PENALTY— PENAL  ACTIONS. 

1.  In  towns  incorporated  under  the  provisions  of  the  charters  of  Springfield 

and  Quincy,  ordinances  prohibiting  the  sale  of  ardent  spirits  must  be 
published  before  a  penalty  can  be  enforced  under  them.  Burnett  v. 
Town  of  Newark,  62. 

2.  On  other  than  official  bonds  a  justice  of  the  peace  has  not  jurisdiction, 

where  the  penalty  exceeds  one  hundred  dollars.     Snowhook  v.  Dodge,  63. 

3.  In  penal  actions,  at  the  suit  of  a  common  informer,  the  omission  to  con- 

clude with  an  ad  damnum  may  be  corrected,  after  error  brought. 
Galena  and  Chicago  Union  R.  R.  Co.  v.  Appleby,  283. 

PERSONAL  PROPERTY. 

1 .  A  levy  upon  personal  property  is  not  always  a  satisfaction  of  a  judgment, 

even  though  the  property  was  adequate;  if  without  any  fault  of  the 
sheriff  or  of  the  plaintiff,  or  by  the  instrumentality  of  the  defendant,  the 
property  levied  upon  cannot  be  made  available.     Curtis  v.  Root,  367. 

2.  In  an  action  of  trespass  for  taking  personal  property,  proof  of  right  of 

possession  may  be  sufficient  to  sustain  the  action;  and  although  defend- 
ant may  prove  some  right  to  the  property  in  himself  or  others  who  as- 
sisted in  the  trespass,  it  is  no  justification.     Searles  v.  Crombie,  396. 

3.  The  right  of  property  may  be  in  one  person,  and  the  right  of  possession 

in  another.     Ibid.  396. 

4.  The  fact  that  an  uninventoried  stock  of  goods  is  sold  on  a  credit,  or  to  a 

relative,  is  not  evidence  of  fraud.    Nelson  v.  Smith,  495. 
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5.  Nor  can  fraud  be  inferred  from  the  fact,  that  the  vendor  was  indebted 
when  he  made  the  sale.  Nor  is  it  improper  that  the  notes  received  for 
the  goods  were  assigned  to  the  father  of  the  promisee,  the  former  being 
the  creditor  of  the  latter.     Ibid.  495. 

See  Judicial  Proceeding.    Sheriff.    Trial  of  Right  of  Property. 

PLEADING. 

1.  Since  the  passage  of  the  act  of  1857,  in  relation  to  interest,  it  is  not 
necessary  to  set  up  usury  by  plea,  if  it  appears  from  the  contract  or 
the  declaration,  that  usurious  interest  has  been  reserved  or  taken. 
Stockham  v.  Munson,  51. 
2.  A  plea  of  non-assumpsit  verified  by  affidavit,  does  not  put  the  fact  of 
partnership  in  issue;  that  must  be  done  by  plea  in  abatement.  McKin- 
ney  v.  Peck,  174. 
8.  If  a  declaration  contains  several  counts,  and  the  defendant  pleads  to  but 
one,  a  default  may  be  taken  as  to  the  unanswered  counts  at  a  term  sub- 
sequent to  that  at  which  issue  is  joined  on  the  plea.  If  the  plaintiff 
takes  judgment  by  nil  dicit  before  the  trial  of  the  issue,  it  will  be  in  time. 
McAllister  v.  Ball,  210. 

4.  The  doctrine  of  discontinuance  does  not  apply  to  a  case  where  one  or 

more  of  several  counts  is  fully  answered;  but  to  those  cases  where  a 
count  is  only  answered  in  part.     Ibid.  210. 

5.  A  judgment  where  there  might  he  a  technical  discontinuance  may  be  ta- 

ken by  nil  dicit  for  the  part  unanswered,  at  any  time,  before  a  trial  on 
the  issues  presented.     Ibid.  210. 

6.  The  doctrine  of  discontinuance  is  not  entitled  to  the  favorable  considera- 

tion of  the  court.    Ibid.  210. 

7.  A  plea  of  the  general  issue  filed  to  a  declaration  having  special  and  com- 

mon counts,  the  latter  of  which  are  dismissed;  an  amended  declaration 
being  filed  having  the  common  counts,  the  old  plea  does  not  stand  to 
the  amended  declaration.    McAllister  v.  Ball,  210. 

8.  A  defendant  should  answer  an  amended  declaration  anew,  unless  he  has 

a  plea  on  file  which  would  answer  any  declaration  in  the  form  of  action 
used.    Ibid.  210. 

9.  Covenant  will  lie  upon  a  renewal  of  a  fire  insurance  policy,  which  pro- 

vided that  the  same  might  be  continued,  the  premium  being  paid,  and 
a  renewal  receipt  given  for  the  same.  Kerr  on  v.  Peoria  Marine  and 
Fire  Ins.  Co.,  235. 

10.  The  original  application  for  insurance  need  not  be  set  out  in  a  declaration 

on  a  policy.  The  insured  is  not  bound  to  set  out  and  prove  the  truth  of 
his  representations.    Ibid.  235. 

11.  A  notice  of  loss  need  not  be  given  to  the  secretary  of  a  company  in  per- 

son, if  it  is  given  and  received  at  its  office  or  place  of  business.  Ibid. 
235. 

12.  It  need  not  be  averred  in  pleading,  that  the  notary  whose  certificates 

formed  a  part  of  the  preliminary  proof  of  loss,  was  the  nearest  notary 
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to  the  place  of  the  fire,  if  the  certificate  is  received  without  objection;  if 
there  is  a  formal  defect  in  the  proof,  exception  should  be  taken  in  time 
for  the  assured  to  correct  it.     Ibid.  235. 

13.  In  an  action  on  a  penal  bond,  in  this  State,  the  breaches  are  to  be  assigned 

in  the  declaration;  and  as  many  breaches  may  be  assigned  in  one  count 
as  the  necessity  of  the  case  requires ;  or  breaches  may  be  assigned  by  as 
many  counts  as  are  requisite;  in  the  former  case,  each  breach  answers  the 
place  of  a  count,  and  is  subject  to  a  demurrer,  which  may  be  sustained 
as  to  some,  and  overruled  as  to  others,  as  if  the  breaches  were  stated  in 
separate  counts.     Hibbard  v.  McKindley,  240. 

14.  If  there  are  several  defendants,  jointly,  or  jointly  and  severally  liable,  an 

averment  that  the  "said  defendants  have  not  paid,"  is  sufficient;  a 
performance  by  one  is  a  performance  by  all.     Ibid.  240. 

15.  Where  the  general  breach  is  considered  as  a  continuance  of  the  special 

breaches,  a  defective  averment  as  to  non-payment  may  be  cured  by  it. 
Ibid.  240. 

16.  In  penal  actions,  at  the  suit  of  a  common  informer,  the  omission  to  con- 

clude with  an  ad  damnum  may  be  corrected,  after  error  brought.  Ga- 
lena and  Chicago  Union  R.  R.  Co.  v.  Apjrfeby,  283. 

17.  There  is  no  presumption  of  law  or  fact,  that  a  firm  name  includes  more 

than  one  person ;  and  if  it  is  desired  that  the  names  of  plaintiffs  should 
be  shown,  the  fact  of  partnership  must  be  put  in  issue  by  a  verified 
plea.    Robinson  v.  Magarity,  423. 

18.  Direct  and  immediate  force  employed  by  one  person  against  another 

without  permission,  with  malice,  constitutes  trespass,  however  slight 
the  injury  produced;  but  it  is  otherwise,  if  the  force  is  used  with  per- 
mission.    Cadwell  v.  Farrell,  438. 

19.  In  an  action  on  the  case  against  a  surgeon  for  unskillfully  performing 

an  operation,  the  joining  of  a  count  averring  that  the  operator  ''mali- 
ciously "  pretended  that  he  would  improve  the  appearance  of,  and  re- 
store, the  eye  of  the  plaintiff,  with,  the  intent  to  defraud  her  of  her 
money,  is  not  a  misjoinder.     Ibid.  438. 

20.  A  mistake  in  using  the  word  defenclent  for  defendants  in  some  parts  of  a 

declaration,  is  unimportant,  where  the  meaning  is  obvious.  Cutting  v. 
Conklin,  506. 

21.  The  use  of  the  word  Feb'y  instead  of  February,  in  describing  a  note,  is 

unimportant.     Ibid.  506. 

22.  The  describing  a  note  made  payable  to  "Conklan,"  as  being  payable  to 

Conklin,  is  unimportant;  they  are  the  same  in  sound.     Ibid.  506. 

POSSESSION. 

One  in  peaceable  possession,  if  forcibly  expelled  from  premises,  may 
maintain  forcible  entry.    Baker  v.  Hags,  387. 

PRACTICE. 
1.  An  appeal  will  be  dismissed  if  the  assignment  of  errors  is  not  attached 
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to  the  record  in  the  Supreme  Court,  as  the  rules  of  that  court  require. 
Willi ston  v.  Fisher,  43. 

2.  Where  an  award  has  been  set  aside  by  a  court,  the  matters  in  difference 

cannot,  without  the  consent  of  parties,  be  referred  back  to  the  same 
arbitrators.    Smith  v.  Smith,  56. 

3.  When  an  award  has  been  set  aside,  the  court  proceeds  with  the  case  as  if 

it  had  never  been  referred.  After  an  award,  unless  there  is  a  stipu- 
lation otherwise,  the  power  of  the  arbitrators  with  the  case  is  at  an  end. 
Ibid.  56. 

4.  In  actions  of  assumpsit  against  partners,  judgment  must  be  taken  against 

all  who  are  served,  or  none.     Gribbin  v.  Thompson,  61. 

5.  A  subpoena  in  chancery,  dated  in  March,  commanding  an  appearance  on 

the  third  Monday  of  March  "next,"  is  a  nullity;  and  notice  of  publi- 
cation founded  upon  a  return  to  such  a  process,  will  not  authorize  a 
judgment  by  default.    Elee  v.  Wait,  70. 

6.  A  defendant  who  has  entered  his  appearance  and  moved  to  continue  a 

cause,  cannot  afterward  plead  to  the  jurisdiction.  Roberts  v.  Thom- 
son, 79. 

7.  A  motion  to  continue  a  case,  because  a  copy  of  the  note  on  which  the  ac- 

tion is  brought  is  given,  with  the  names  only  of  the  payees  written  on 
the  back,  may  properly  be  overruled.     Ibid.  79. 

8.  The  legislature  may  require  pleas  to  the  merits  to  be  accompanied  by  an 

affidavit  of  merits.     Ibid.  79. 

9.  It  is  not  necessary  that  a  bill  of  exceptions  should  declare  it  contains  all 

the  evidence,  unless  a  motion  is  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  evidence,  and  this  is  assigned  for  error. 
All  the  court  requires  in  that  case,  is>  to  be  satisfied  that  all  the  testi- 
mony upon  which  the  judgment  is  predicated  is  before  it,  without  the 
a,verment  that  all  the  evidence  is  preserved  in  the  bill.  Harris  v.  Miner, 
135. 

10.  The  instructions  given  on  a  former  trial  between  the  same  parties  in  a 

different  action,  cannot  be  read  to  a  jury.     Ibid.  135. 

11.  The  files  of  a  different  suit  may  be  read  on  atrial,  if  they  would  aid  under 

proper  pleadings  to  identify  a  case.    Ibid.  135. 

12.  A  plea  of  not  guilty  in  an  action  of  trespass,  determines  nothing  as  to 

the  right  of  property.     Harris  v.  Miner,  135. 

13.  An  instruction  that  is  not  applicable  to  the  case,  need  not  be  given.     Ibid. 

135. 

14.  The  proceeds  of  property  belonging  to  innocent  purchasers,  sold  on  pro- 

cess of  attachment,,  will  be  deemed  money  received  to  the  use  of  the 
owners  of  the  property,  and  may  be  recovered  by  them.     Ibid.  135. 

15.  An  execution  can  be  amended  by  the  judgment  as  well  after  as  before  a 

sale.    Lewis  v.  Lindley,  147. 

16.  A  party  to  recover  in  chancery,  if  the  allegations  in  the  bill  are  denied, 

must  establish  his  rights  by  evidence.    James  v.  Bushnell,  158. 
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17.  In  chancery  practice,  the  evidence  should  be  preserved  in  the  record,  in 

order  to  have  the  decree  sustained.     Ibid.  158. 

18.  A  plea  of  non-assumpsit  verified  by  affidavit,  does  not  put  the  fact  of 

partnership  in  issue;  that  must  be  done  by  plea  in  abatement.  Mc- 
Khiney  v.  Peck,  174. 

19.  On  a  default  taken,  the  court  may  assess  the  damages  upon  a  certificate 

payable  in  currency.    Northern  Bank  of  Illinois  v.  Zepp,  180. 

20.  In  order  to  admit  secondary  evidence  as  to  the  contents  of  a  lost  paper, 

it  must  appear  that  all  the  search  reasonably  practicable  has  been  made 
to  find  the  paper  alleged  to  be  lost.  Holbrook  v.  Trustees  of  Schools, 
187. 

21.  Two  days'  notice  to  an  attorney,  to  produce  a  letter,  which  is  not  in  his 

possession,  but  which  is  probably  in  the  State  of  New  York,  is  not  suf- 
ficient to  authorize  parol  proof  as  to  its  contents.  Bushnell  v.  Bishop 
Hill  Colony,  204. 

22.  On  hearing  on  a  writ  of  error,  the  party,  to  retain  his  judgment,  must 

show  a  good  record.    Sweeney  v.  The  People,  208. 

23.  The  same  objections  which  would  be  valid  if  presented  in  arrest  of  judg- 

ment, will  prevail  if  urged  on  a  writ  of  error.     Ibid.  208. 

24.  If  a  declaration  contains  several  counts,  and  the  defendant  pleads  to  but 

one,  a  default  may  be  taken  as  to  the  unanswered  counts  at  a  term  sub- 
sequent to  that  at  which  issue  is  joined  on  the  plea.  If  the  plaintiff 
takes  judgment  by  nil  dicit  before  the  trial  of  the  issue,  it  will  be  in 
time.    McAllister  v.  Ball,  210. 

25.  The  doctrine  of  discontinuance  does  not  apply  to  a  case  where  one  oi 

more  of  several  counts  is  fully  answered;  but  to  those  cases  where  a 
count  is  only  answered  in  part.     Ibid.  210. 

26.  A  judgment  where  there  might  be  a  technical  discontinuance  may  be 

taken  by  nil  dicit  for  the  part  unanswered,  at  any  time,  before  a  trial  on 
the  issues  presented.     Ibid.  210. 

27.  The  doctrine  of  discontinuance  is  not  entitled  to  the  favorable'  considera- 

tion of  the  court.     Ibid.  210. 

28.  A  plea  of  the  general  issue  filed  to  a  declaration  having  special  and  com- 

mon counts,  the  latter  of  which  are  dismissed;  an  amended  declaration 
being  filed  having  the  common  counts,  the  old  plea  does  not  stand  to 
the  amended  declaration.     Ibid.  210. 

29.  A  defendant  should  answer  an  amended  declaration  anew,  unless  he  has  a 

plea  on  file  which  would  answer  any  declaration  in  the  form  of  action 
used.    McAllister  v.  Ball,  210. 

30.  A  witness  who  is  objected  to  because  of  interest  in  the  event  of  the  suit, 

may  be  examined  on  his  voir  dire,  or  his  interest  may  be  shown  by 
other  witnesses,  but  resort  cannot  be  had  to  both  sources ;  nor  can  the 
witness  objected  to  be  called  to  contradict  those  who  have  testified  as  to 
his  disqualification.    Diversij  v.  Will,  216. 

31.  The  court  has  the  discretion,  upon  proper  cause  shown,  to  allow  a  plea 

in  ejectment,  after  the  twenty  days  fixed  by  the  notice  have  expired. 
Short  v.  Conlee,  219. 
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82.  It  is  not  error  for  the  Circuit  Court  to  strike  a  written  plea  from  the  files 
of  a  case,  appealed  from  a  decision  of  a  justice  of  the  peace.  Williams 
v.  Corbet,  262. 

33.  A  party  will  not  be  entitled  to  a  continuance  as  a  matter  of  right,  because 

a  return  of  a  cause  with  a  mandate  from  this  court,  to  the  Circuit 
Court,  had  not  been  filed  ten  days  before  the  term.  .  The  party  is  only 
entitled  to  sufficient  time  to  prepare  for  trial.    Dodge  v.  Deal,  303. 

34.  A  continuance  founded  upon  the  absence  of  witnesses  will  be  properly 

refused,  if  the  facts  to  be  proved  are  not  material  to  the  issue  in  the 
cause.     Ibid.  303. 

35.  It  is  erroneous  to  enter  a  judgment  against  a  party  not  served  with  pro- 

cess.   Klemm  v.  Dewes,  317. 

36.  An  appearance  by  motion  to  set  aside  a  default,  entered  against  several 

defendants  served,  is  not  such  an  appearance  as  will  cure  a  want  of  ser- 
vice upon  others.  And  it  is  error  to  render  a  final  judgment  pending 
such  a  motion.     Ibid.  317. 

37.  If  a  trial  is  had  upon  bill  and  answer,  without  a  replication,  the  answer 

must  be  considered  as  true.    Mason  v.  McGirr,  322. 

38.  A  court  has  not  power  to  decree  affirmative  relief  on  an  answer;  this  can 

only  be  done  on  bill  or  cross-bill  praying  such  relief.     Ibid.  322. 

39.  A  judgment  cannot  be  confessed  on  a  warrant  of  attorney,  which  had 
been  executed  more  than  a  year  and  a  day,  unless  an  affidavit  is  filed, 
showing  that  the  maker  is  alive,  and  that  the  debt  or  some  portion  of  it 
is  still  due;  and  a  rule  of  court  or  an  order  of  a  judge  in  vacation  must 
be  obtained,  granting  leave.     Hinds  v.  Hopkins,  344. 

40.  A 'writ  of  error  maybe  obtained  to  review  a  judgment  by  confession; 

save  where  the  authority  to  confess  is  sufficient,  and  the  record,  by 
proof  or  legal  presumption,  shows  the  debt  to  be  due.     Ibid.  344. 

41.  A  writ  of  error  must  be  sued  out  in  the  same  names  in  which  the  pro- 

ceedings below  were  conducted,  and  not  in  any  other.  Robinson  v. 
Magarity,  423. 

42.  If  a  party,  instead  of  moving  to  dismiss,  joins  in  error,  it  may  be  con- 

sidered a  recognition  by  the  defendant  in  error,  that  the  parties  were 
the  parties  below.     Ibid.  423. 

43.  Where  too  large  a  judgment  by  default  has  been  rendered  against  a  party 

(within  the  ad  damnum),  he  should  apply  by  motion  to  the  court  ren- 
dering the  judgment  to  correct  it.  After  a  considerable  delay  the  Su- 
preme Court  will  not  interfere.    Elston  v.  Deives,  436. 

44.  Prior  to  the  act  of  the  General  Assembly  of  1861,  days  of  grace  could  not 

be  claimed  by  the  maker  of  a  note.    Elston  v.  Dewes,  436. 

45.  A  motion  to  set  aside  a  judgment  by  confession  entered  four  terms  pre- 

viously, comes  to  late.    Austin  v.  Lott,  519. 

PRESUMPTIONS. 

1.  A  prisoner  is  not  entitled  to  a  discharge,  because  a  term  of  the  court  has 
passed,  and  an  indictment  was  to  be  found  against  him;  unless  the  rec- 
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ord  shows  that  the  grand  jury  heard  evidence  against  him.  People 
v.  Hessing,  410. 

2.  It  will  not  be  presumed  that  a  grand  jury  acted  upon  a  particular  case. 

Ibid.  410. 

3.  There  is  no  presumption  of  law  or  fact,  that  a  firm  name  includes  more 

than  one  person;  and  if  it  is  desired  that  the  names  of  plaintiffs  should 
be  shown,  the  fact  of  partnership  must  be  put  in  issue  by  a  verified 
plea.     Robinson  v.  Magarity,  423. 

PROBATE  COURT. 
See  Administration.    Infants. 

PROMISSORY  NOTE. 

1.  A  judgment  cannot  be  confessed  on  the  day  a  warrant  of  attorney  and 

note  bear  date ;  although  the  note  is  payable  on  demand.  Waterman  v. 
Jones,  54. 

2.  Where  a  party  has  deposited  funds  with  a  banker,  who  holds  the  promis- 

sory note  of  the  depositor,  the  latter  may  insist  that  his  note  shall  be 
satisfied  out  of  the  deposit,  although  the  banker,  before  the  note  be- 
comes due,  had  voluntarily  assigned  all  of  his  effects  for  the  benefit  of 
creditors.    McCagg  v.  Woodman,  84. 

3.  A  judgment  against  one  of  several  makers  of  a  note  without  process 

against  the  others,  releases  those  who  are  not  sued.  Mitchell  v.  Brews- 
ter, 163. 

4.  Where  the  makers  of  a  note  have  been  informed  that  it  has  been  trans- 

ferred, if  they  afterwards  pay  to  the  payee,  they  do  so  in  their  own 
wrong,  and  will  be  held  liable  to  the  indorsee.     Butler  v.  Chapin,  230. 

5.  A  gave  his  note  to  B,  and  the  latter  indorsed  it  to  a  bank;  A  was  notified 

that  the  bank  held  the  note,,  and  he  promised  to  pay  to  the  bank;  A 
afterwards  paid  the  note  to  B,  without  receiving  the  note,  B  telling  him 
it  was  lost  or  mislaid.  Held,  that  the  bank  could  recover  from  A.  Ibid. 
230. 

6.  In  an  action  upon  a  note,  failure  of  consideration  being  pleaded,  because 

the  note  had  been  given  for  land  to  be  conveyed  to  A  and  B,  to 
which  the  promisee  had  not  title,  an  offer  to  convey  to  A  is  not  sufficient; 
the  title  should  be  tendered  to  both.    Dodge  v.  Deal,  303. 

7.  An  action  of  trover  for  the  conversion  of  a  promissory  note,  or  for  the 

conversion  of  bank  bills  received  upon  it,  may  under  our  statute  be 
maintained,  although  the  plaintiff  and  defendant  were  jointly  inter- 
ested in  the  note.    Bogle  v.  Levings,  314. 

8.  A  bill  of  exchange  to  be  paid  in  "funds  current  to-day/ '  will  be  under- 

stood to  be  payable  in  funds  current  everywhere;  either  in  coin,  or  paper 
money  equivalent  thereto.    Kupfer  v.  Marc,  388. 

9.  The  indorsee  of  a  note  which  has  been  transferred  to  him  for  collection, 

and  which  he  has  accepted  for  that  purpose,  is  the  legal  holder  of  it, 
and  may  maintain  an  action  upon  it,     Nor  is  it  error,  that  the  indorse- 
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ment  of  it  is  not  filled  up  with  the  name  of  the  plaintiff,  if  objection  in 
apt  time  is  not  made  on  that  account.    Laflin  v.  Sherman,  391. 

10.  An  instrument  which  recites,  "Received  from  teams  in  our  pork  house, 

etc.,  two  hundred  and  eighty  hogs,  weighing,  etc.,  the  product  of  which 
we  promise  to  deliver  to  the  order  of  A  B,  indorsed  hereon,"  is  negoti- 
able under  our  statute,  and  the  assignee  can  maintain  a  suit  in  his  own 
name  for  the  recovery  of  the  product.    Stewart  v.  Smith,  397. 

11.  An  acknowledgment  of  indebtedness  in  the  simplest  form,  is  all  the 

statute  requires,  to  give  it  the  character  of  negotiability.     Ibid.  397. 

12.  No  consideration  need  be  averred  or  proved  in  ran  action  on  such  a  wri- 

ting; unless  the  consideration  is  put  in  issue  by  plea.  If  no  time  of 
payment  is  specified,  it  becomes  payable  on  demand;  if  made  for  the 
delivery  of  property,  demand  must  be  averred  and  proved.    Ibid.  397. 

13.  The  meaning  of  the  word  "product"  in  an  instrument  like  the  above, 

may  be  proved  orally,  as  having  a  local  meaning.     Ibid.  397. 

14.  All  notes  payable  on  demand,  are  not  treated  as  over  due,  until  payment 

has  been  demanded  and  refused.     Ibid.  397. 

15.  An  indorsement  without  date,  is  presumed  to  have  been  made  at  the 

elate  of  the  instrument.     Ibid.  397. 

16.  The  presumption  that  a  note  past  due  is  negotiated  at  the  peril  of  the 

indorsee,  does  not  attach  to  the  indorsee  of  a  note  payable  on  demand 
in  full  force;  whether  the  holder  is  to  be  subjected  to  this  presumption,  is 
a  question  of  law,  to  be  determined  by  the  circumstances  of  each  case. 
Ibid.  397. 

17.  The  maker  of  such  an  instrument  cannot  show  the  state  of  accounts  be- 

tween himself  and  the  payee,  at  a  date  subsequent  to  the  real  date  of  the 
indorsement,  unless  the  indorsee  had  notice  of  the  equities  of  the  maker. 
Ibid.  397. 

18.  The  holder  of  a  note  assigned  before  .maturity  as  a  collateral  to  secure  the 

payment  of  a  pre-existing  debt,  may  recover  from  the  maker,  the 
amount  of  money  advanced,  although  the  maker  may  have  paid  the  note 
to  the  payee.    Moore  v.  Mayo,  428. 

19.  Prior  to  the  act  of  the  General  Assembly  of  1861,  days  of  grace  could  not 

•be  .claimed  by  the  maker  of  a  note.    Elston  v.  Dewes.,  436. 

20.  If  the  holders  of  a  note  accept  a  consideration  from  the  maker,  for  extend- 

ing the  time  of  payment,  a  surety  to  such  note  will  be  discharged ;  and 
if  a  judgment  shall  be  entered. against  the  surety,  without  notice  to  him, 
upon  a  cognovit,  he  may  obtain  relief  in  equity.  Montague  v.  Mitchell, 
481. 

21.  The  use  of  the  word  Feb'y  instead  of  February,  in  describing  a  note,  is 

unimportant.     Cutting  v.   ConMin,  506. 

22.  The  describing  a  note  made  payable  to  "  Conklan,"  as  being  payable  to 

Conklin,  is  unimportant;  they  are  the  same  in  sound.  Cutting  v.  Conk- 
lin,  506. 

23.  A  note  indorsed  in  blank,  is  sufficient  to  pass  the  title  to  it;  and  the  blank 

may  be  filled  on  the  trial.     Ibid.  506. 
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24.  If  a  party  voluntarily  pays  a  note  with  usurious  interest,  lie  cannot  re- 
cover the  usury.     Tompkins  v.  Hill,  519. 

RAILROADS. 

1.  Railroad  Companies  should,  in  the  exercise  of  their  functions,  adopt  such 

precautions  as  will  prevent  damage  to  the  property  of  persons,  by  the 
escaping  of  fire  from  locomotives ;  and  they  may  be  guilty  of  negligence, 
and  answerable  therefor,  if  injury  ensues  from  fire  so  escaping.  Bass 
v.  Chicago,  Burlington  and  Quincy  B.  R.  Co.  9. 

2.  It  is  negligence  in  a  railroad  company,  to  permit  vegetation  to  grow  upon 

its  right  of  way,  so  that  cattle  may  be  concealed  from  view.     Ibid.  9.    - 

3.  An  act  which  exempts  a  railroad  corporation  from  the  duty  of  ringing  a 

bell,  or  blowing  a  whistle,  as  required  by  the  thirty-eighth  section  of 
the  general  railway  act  of  1849,  may  be  repealed  by  another  act,  in 
amendment  of  the  charter  of  the  company  so  exempted,  and  rejected  by 
such  company,  so  as  to  render  the  company  liable,  for  a  breach  of  such 
duty.     Galena  and  Chicago  Union  B.  B.  Co.  v.  Appleby,  283. 

4.  It  is  negligence  for  a  deaf  person  to  drive  an  unmanageable  horse  across 

a  railroad  track,  when  a  train  is  approaching;  it  is  his  duty  to  keep  a  look 
out  and  avoid  the  danger.  It  is  no  excuse  that  the  horse  rushed  upon 
the  track  near  a  crossing,  or  was  driven  there  to  avoid  the  engine. 
Illinois  Central  B.  B.  Co.  v.  Buckner,  299. 

5.  If  a  party  is  guilty  of  negligence,,  or  the  want  of  ordinary  care,  and  allows 

stock  to  run  in  a  highway  near  a  railway  crossing,  he  cannot  recover  for 
injuries  received  by  such  stock,  although  the  servants  of  the  railway 
company  may  also  have  been  guilty  of  negligence.  Chicago,  Burling- 
ton and  Quincy  B.  B.  Co.  v.  Cauffman,  513. 

6.  A  railroad  has  the  right  to  the  use  of  its  track  as  well  at  highway  cross- 

ings as  elsewhere,  and  no  person  has  the  right  to  have  animals  stand  or 
come  upon  a  railroad  track  at  or  near  a  crossing,  so  as  to  come  in  col- 
lision with  a  train,  thereby  endangering  human  life;  and  if  he  is  negli- 
gent in  this  regard,  provided  those  in  charge  of  the  train  ring  the  bell 
or  sound  the  whistle  as  required,  his  .  carelessness  contributes  to  any 
loss  he  may  sustain,  and  he  cannot  recover;  moreover  he  would  be  liable 
for  any  damage  which  might  accrue  to  persons  on  the  train  in  conse- 
quence of  such  neglect.    Ibid.  513. 

RATIFICATION  OF  SALE. 

The  mere  receipt  of  a  portion  of  money  realized  from  property  improper- 
ly sold  by  the  sheriff,  will  not  be  construed  as  a  ratification  of  the  sale. 
Harris  v.  Miner,  135. 

REAL  ESTATE. 

1.  A  person  in  the  quiet  possession  of  real  estate  as  owner,  may  obtain  an  in- 
junction to  restrain  others  from  dispossessing  him  by  means  of  process 
growing  out  of  litigation  to  which  he  is  not  a  party.  Goodnough  v. 
Sheppard,  81. 


INDEX. 


599 


2.  Under  the  103rd  section  of  the  Statute  of  Wills,  it  is  not  necessary  to 

name  the  heirs  in  the  petition  of  the  administrator  for  leave  to  sell  real 
estate  of  an  intestate.  In  this  particular  the  case  of  Turney  v.  Tumey, 
24  111.  626,  considered  an  explained.    Stow  v.  Kimball,  93. 

3.  The  precise  statements  required  by  the  statute,  and  an  application  for  the 

aid  of  the  court,  are  all  that  such  a  petition  need  contain.     Ibid.  93. 

4.  Any  newspaper  printed  at  the  county  seat  answers  the  intention  of  the 

law  requiring  a  notice  to  be  published  in  the  nearest  newspaper.  Ibid.  93. 

5.  Such  petition  and  notice,  with  proof  of  publication,  under  the  statute, 

give  the  court  jurisdiction  of  the  subject-matter  and  the  parties  inter- 
ested therein.     Ibid.  93. 

6.  A  decision  of  the  court,  where  the  jurisdiction  has  attached  under  such 

circumstances,  is  valid  and  binding  everywhere,  until  reversed  on  a  di- 
rect proceeding,  in  a  superior  court.     Ibid.  93. 

7.  Under  such  a  proceeding,  if  it  were  affirmatively  shown  that  there  were 

no  debts  to  be  paid  out  of  the  proceeds  of  the  real  estate,  still  the 
decree  would  be  binding  till  reversed  upon  a  direct  proceeding. 
Ibid.  93. 

8.  A  decree  or  order  for  the  sale  of  "  real  estate  described  in  the  petition," 

justifies  the  sale  of  all  the  estate  so  described.     Ibid.  93. 

9.  Under  such  an  order  or  decree,  if  but  part  be  sold  and  report  made  and 

confirmed,  no  further  proceedings  being  had,  it  is  competent  under  the 
same  order  to  proceed  subsequently  and  sell  the  residue.     Ibid.  93. 

10.  Though  it  is  proper  in  the  decree  or  order  to  require  the  administrator  to 

report  his  proceedings,  and  he  may  be  compelled  to  do  so,  yet  the 
statute  makes  no  such  report  and  approval  necessaiy  to  the  validity  of 
the  sale,  as  in  the  case  of  guardians'  sales.     Ibid.  93. 

11.  Where  there  is  a  valid  decree,  the  intention  of  the  statute  is  to  hold  the 

sale  valid.  Sec.  106,  Statute  of  Wills,  supersedes  the  necessity  of  in- 
quiring whether  the  administrator  followed  strictly  the  directions  of  the 
statute  in  making  the  sale.  Nor  does  public  policy  require  that  a  pur- 
chaser should  examine  into  the  fact  of  indebtedness,  so  as  to  ascertain 
if  the  sale  is  justified.    Ibid.  93. 

12.  Where  R.  enters  into  a  contract  with  B.  for  the  purchase  of  real  estate, 

upon  condition  of  making  certain  payments  which  are  not  made  before 
the  death  of  R.,  and  the  administrator  goes  to  B.  and  gets  him  to  treat 
the  contract  as  forfeited  and  to  give  him  a  new  contract,  for  the  benefit 
of  the  heirs  of  R.,  he  being  one  of  the  heirs;  serrible,  if  B.,  on  payment  of 
the  purchase  money  out  of  funds  of  the  estate,  deed  the  land  to  "  the 
heirs  of  R."  without  otherwise  naming  them,  the  heirs  of  R.  hold  the 
land  in  trust  for  the  estate.     Ibid.  93. 

13.  And  where  the  money  raised  to  make  payment  to  B.  was  in  part  raised 

by  sale  by  the  administrator  under  sec.  103  of  Statute  of  Wills,  the  pur- 
chasers to  whom  the  administrator  conveyed,  and  whose  money  was 
paid  toB.,  may,  after  the  deed  is  executed  to  "the  heirs  of  B.,"  file  a 
bill  against  them,  though  minors,  and  compel  a  conveyance  of  their 
interest  to  such  purchasers.    The  minor  heirs  were  treated  as  the  hold- 
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ers  of  legal  estate  in  trust  for  the  benefit  of  trie  purchasers  who  had  ac- 
quired the  equitable  title.     Sloiv  v.  Kimball,  93. 

14.  Such  conveyance  in  this  case  was  ordered  to  be  made  by  a  master.  Ibid.  93. 

15.  In  order  to  affect  a  third  person,  by  showing  that  the  date  and  considera- 

tion of  a  deed  are  not  true,  the  clearest  proof  should  be  adduced  of  his 
knowledge  of  such  untruthfulness.     Curtis  v.  Boot,  367. 

See  Execution.    Judgment. 

RELEASE. 

A  judgment  against  one  of  several  makers  of  a  note  without  process 
against  the  others,  releases  those  who  are  not  sued.  Mitchell  v.  Brews- 
ter, 163. 

RIGHT  OF  PROPERTY. 

1.  A  trial  of  right  of  property,  before  a  sheriff,  is  not  a  judicial  proceeding. 

Rowe  v.  Bowen,  116. 

2.  The  verdict  against  the  claimant  is  an  indemnity  to  the  sheriff;  but  does 

not  conclude  the  contesting  parties,  nor  does  it  protect  any  person  who 
intermeddles  with  the  property.     Ibid.  116. 

3.  A  plea  of  not  guilty  in  an  action  of  trespass,  determines  nothing  as  to  the 

right  of  property.    Harris  v.  Miner,  135. 

ROADS. 

See  Highways  and  Streets. 

SALE. 

1.  The  mere  receipt  of  a  portion  of  money  realized  from  property  improperly 

sold  by  the  sheriff,  will  not  be  constructed  as  a  ratification  of  the  sale. 
Harris  v.  Miner,  135. 

2.  A  stranger  to  a  sale,  under  an  execution,  cannot  collaterally  question  the 

regularity  of  the  process.     Durham  v.  Heaton,  264. 

3.  The  fact  that  an  uninventoried  stock  of  goods  is  sold  on  a  credit,  or  to  a 

relative,  is  not  evidence  of  fraud.    Nelson  v.  Smith,  495. 

4.  Nor  can  fraud  be  inferred  from  the  fact,  that  the  vendor  was  indebted 

when  he  made  the  sale.  Nor  is  it  improper  that  the  notes  received  for 
the  goods  were  assigned  to  the  father  of  the  promisee,  the  former  being 
the  creditor  of  the  latter.     Ibid.  495. 

5.  Instructions  by  one  of  the  parties  to  his  assistant,  being  a  part  of  the  res 

gestce,  should  be  admitted  in  evidence.     Ibid.  495. 

SALE  OF  LAND. 
1.  A  purchaser  (other  than  the  plaintiff)  at  a  sale  under  a  defective  execu- 
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tion,  will  hold  the  property.  Such  an  execution  is  amendable  before  or 
after  the  sale.    Durham  v.  Heaton,  264. 

2.  A  stranger  to  a  sale,  under  an  execution,  cannot  collaterally  question  the 

regularity  of  the  process.     Ibid.  264. 

3.  The  rights  of  a  bona  fide  purchaser  of  land  will  not  be  affected  by  pre- 

vious fraudulent  transactions,  connected  with  the  transfer  of  it.  Scar- 
lett v.  Gorham,  319. 

4.  In  order  to  affect  a  third  person,  by  showing  that  the  date  and  consider- 

ation of  a  deed  are  not  true,  the  clearest  proof  should  be  adduced  of  his 
knowledge  of  such  untruthfulness.     Curtis  v.  Root,  367. 

5.  "Where  a  party  contracts  to  purchase  land  to  be  paid  for  in  labor,  and 

performs  a  part  of  the  labor,  he  cannot  recover  in  an  action  for  work 
and  labor,  until  he  shall  have  made  a  demand  for  a  conveyance  of  the 
land.    Doggett  v.  Brown,  493. 

6.  A  valid  entry  of  land  gives  an  equitable  title  to  it,  which  cannot  be  di- 

vested.   McDowell  v.  Morgan,  528. 

7.  Land  officers  cannot,  without  authority,  adopt  a  rule  by  which  entries  of 

land  can  be  made  by  one  citizen  to  the  exclusion  of  another,  as  a  mat- 
ter of  favoritism.     Ibid.  528. 

8.  A  practice  of  the  land  officers  by  which  written  applications  could  be 

made  for  land  at  times  when  those  offices  were  closed  to  private  entry, 
to  give  the  applicant  a  preference  or  pre-emption,  is  unauthorized. 
Ibid.  528. 

9.  All  rules  of  the  land  office  should  allow  applications  to  enter  land  to  be 

made  openly  and  publicly,  without  advantage  to  one  person  over  an- 
other.   Ibid.  528. 

10.  Rules  for  the  regulation  of  the  business  of  land  offices  which  are  not  il- 

legal, and  do  not  authorize  advantage  to  one  person  over  another,  may 
be  adopted.    Ibid.  528. 

11.  A  party  who  claims  title  to  land  by  right  of  entry  under  the  Government, 

need  not  show  fraud  by  his  bill,  if  he  has  an  equitable  title,  and  can 
show  that  he  has  been  deprived  of  the  legal  title,  which  by  some  means 
has  been  vested  in  his  contestant.    Ibid.  528. 

SANITY. 

See  Insanity. 

SATISFACTION  OF  JUDGMENT. 

1.  Where  a  sheriff  accepts  an  assignment  of  a  chattel  mortgage,  as  collateral 

security  for  the .  payment  of  a  judgment,  upon  which  an  execution  has 
been  issued  and  placed  in  his  hands,  the  plaintiff  in  the  execution  being 
ignorant  of  the  assignment — the  plaintiff  is  not  bound  by  the  action  of 
the  sheriff.  The  latter  could  only  accept  money  in  satisfaction  of  the 
execution.    Dibble  v.  Briggs,  48. 

2.  A  satisfaction  of  a  judgment,  if  it  has  been  paid,  should  be  entered;  it. 

should  not  be  canceled.    Dibble  v.  Briggs,  48. 
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SECURITY  FOR  COSTS. 

A  security  for  costs  in  the  Circuit  Court,  is  not  bound  for  costs  made 
against  his  principal  in  the  Supreme  Court.  Clark  v.  Quackenboss,  112. 

SERVICE  OF  PROCESS. 

1.  In  chancery  the  jurisdiction  of  the  court  is  confined  to  the  county  of  the 

residence  of  the  defendants;  service  of  process  upon  a  resident  of  another 
county  is  insufficient.    Akin  v.  Lloyd,  331. 

2.  Process  may  be  served  upon  an  agent  of  a  corporation  in  any  county,  pro- 

vided the  president  of  the  company  does  not  reside  in  the  county  where 
the  process  is  issued.    Peoria  Ins.  Co.  v.  Warner,  429. 

3.  A  court  has  jurisdiction  over  a  corporation  of  this  State,  by  service  upon 

an  agent,  although  its  principal  place  of  business  may  be  in  a  different 
county  from  that  where  the  agent  was  served.     Ibid.  429. 

SHERIFF— SHERIFF'S  SALE. 

1.  Where  a  sheriff  accepts  an  assignment  of  a  chattel  mortgage,  as  collat- 

eral security  for  the  payment  of  a  judgment,  upon  which  an  execution 
has  been  issued  and  placed  in  his  hands,  the  plaintiff  in  the  execution 
being  ignorant  of  the  assignment — the  plaintiff  is  not  bound  by  the  ac- 
tion of  the  sheriff.  The  latter  could  only  accept  money  in  satisfaction 
of  the  execution.    Dibble  v.  Briggs,  48. 

2.  A  satisfaction  of  a  judgment,  if  it  has  been  paid,  should  be  entered;  it 

should  not  be  canceled.     Ibid.  48. 

3.  Atrial  of  right  of  property,  before  a  sheriff,  is  not  a  judicial  proceeding. 

Bowe  v.  Bowen,  116. 

4.  The  verdict  against  the  claimant  is  an  indemnity  to  the  sheriff;  but  does 

not  conclude  the  contesting  parties,  nor  does  it  protect  any  person  who 
intermeddles  with  the  property.     Ibid.  116. 

5.  Purchasers  at  sheriff 's  sale  are  chargeable  with  such  notice  as  the  public 

records  inform  them  of;  and  if  a  mortgage  does  not,  upon  its  face,  show 
a  lien  prior  to  that  of  the  judgment,  the  purchaser  is  not  bound  to  in- 
dulge in  suspicions  touching  its  fairness.     Curtis  v.  Boot,  367. 

6.  A  levy  upon  personal  property  is  not  always  a  satisfaction  of  a  judgment, 

even  though  the  property  was  adequate ;  if  without  any  fault  of  the 
sheriff  or  of  the  plaintiff,  or  by  the  instrumentality  of  the  defendant,  the 
property  levied  upon  cannot  be  made  available.    Ibid.  367. 

SLANDER. 
See  Injunction. 

SPECIAL  BAIL. 
1.  That  provision  of  the  constitution  which  exempts  debtors  from  imprison- 
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ment,  has  no  application  to  actions  for  tort.    McKindley  v.  Rising,  337. 

2.  Where  the  affidavit  for  a  capias  is  set  out  in  a  plea,  the  question  is  suf- 

ficiently referred  to  the  court  for  its  opinion,  whether  the  clerk  was  au- 
thorized by  it  to  make  an  order  for  special  bail.     Ibid.  337. 

3.  A  bail  bond  will  be  obligatory  against  the  sureties  executing  it,  although 

their  names  are  not  inserted  in  the  blanks  left  for  that  purpose.    Neil 
v.  Morgan,  524. 

STATUTES  CONSTRUED. 
See  Construction  of  Statutes. 

STATUTE  OF  FRAUDS. 
See  Frauds. 

STREETS. 
See  Highways  and  Streets. 

SUBP(ENA— SUMMONS. 

A  subpoena  in  chancery,  dated  in  March,  commanding  an  appearance 
on  the  third  Monday  of  March  "  next,1'  is  a  nullity;  and  notice  of  pub- 
lication founded  upon  a  return  to  such  a  process,  will  not  authorize  a 
judgment  by  default.    Elee  v.  Wait,  70. 

See  Practice.    Service  op  Process. 
SUPREME  COURT. 

1.  An  appeal  will  be  dismissed  if  the  assignment  of  errors  is  not  attached  tc 

the  record,  as  the  rules  require.     Williston  v.  Fisher,  43. 

2.  An  affidavit  in  support  of  petition  for  a  change  of  venue,  can  only  be 

made  a  part  of  the  record  by  a  bill  of  exceptions ;  and  unless  presented 
there,  will  not  be  considered  by  this  court.  Schlump  v.  Reidersdorf,  83. 

3.  On  hearing  on   a  writ  of  error,  the  party,  to  retain  his  judgment,  must 

show  a  good  record.    Sweeney  v.  People,  208. 

4.  The  same  objections  which  would  be  valid  if  presented  in  arrest  of  judg- 

ment, will  prevail  if  urged  on  a  writ  of  error.     Ibid.  208. 

5.  The  lien  of  a  judgment  in  the  Supreme  Court,  is  coextensive  with  its 

jurisdiction.    The  lien  of  a  judgment  is  given  to  all  courts  of  record, 
whether  of  original  jurisdiction  or  not.    Durham  v.  Heaton,  264. 

6.  The  lien  of  a  judgment  is  not  released  by  the  death  of  the  judgment 

creditor.     Ibid.  264. 

7.  When  the  court  below  is  asked,  as  a  favor,  to  allow  a  plea  of  usury  to  be 

filed,  and  in  the  exercise  of  its  discretion  refuses,  the  Supreme  Court  will 
not  interfere.    Norton  v.  Loan  and  Trust  Co.  313. 

8.  A  writ  of  error  must  be  sued  out  in  the  same  names  in  which  the  pro- 

ceedings below  were  conducted,  and  not  in  any  other.    Robinson  v. 
Magarity,  423. 
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9.  If  a  party,  instead  of  moving  to  dismiss,  joins  in  error,  it  may  be  con- 
sidered a  recognition  by  the  defendant  in  error,  that  the  parties  were 
the  parties  below.     Ibid.  423. 

10.  Where  too  large  a  judgment  by  default  has  been  rendered  against  a 
party,  (within  the  ad  damnum),  he  should  apply  by  motion  to  the  court 
rendering  the  judgment  to  correct  it.  After  a  considerable  delay  the 
Supreme  Court  will  not  interfere.    Elston  v.  Dewes,  436. 

SURETIES. 

If  the  holders  of  a  note  accept  a  consideration  from  the  maker  for  ex- 
tending the  time  of  payment,  a  surety  to  such  note  will  be  discharged; 
and  if  a  judgment  shall  be  entered  against  the  surety,  without  notice 
to  him,  upon  a  cognovit,  he  may  obtain  relief  in  equity.  Montague  v. 
Mitchell,  481. 

TAXES— TAXATION— TAX  TITLE. 

1.  The  jurisdiction  of  the  State,  on  the  subject  of  taxation  for  State  pur- 

poses, is  supreme;  over  which  the  Government  of  the  United  States  can 
have  no  power  or  control.    State  Treasurer  v.  Wright,  509. 

2.  The  mandate  of  the  State  to  its  officers,  directing  them  to  collect  its  reve- 

nue in  gold  and  silver  coin  only,  cannot  be  disobeyed.    Congress  has 
not  power  or  jurisdiction  over  this  subject.    Ibid.  509 

TENDER— TENDER  OF  MONEY. 

1.  A  tender  of  money  must  be  kept  good,  to  avail  the  party  tendering. 

Marine  Bank  v.  Rushmore,  463. 

2.  The  jurisdiction  of  the  State,  on  the  subject  of  taxation  for  State  purposes, 

is  supreme;  over  which  the  Government  of  the  United  States  can  have 
no  power  or  control.    State  Treasurer  v.  Wright,  509. 

3.  The  mandate  of  the  State  to  its  officers,  directing  them  to  collect  its  reve- 

nue in  gold  and  silver  coin  only,  cannot  be  disobeyed.    Congress  has 
not  power  or  jurisdiction  over  this  subject.     Ibid.  509. 

TESTAMENTS  AND  WILLS. 
See  Wills  and  Testaments. 

TOWN  PLATS. 
See  Dedication.    Towns  and  Cities. 

TOWNS  AND  CITIES. 

1.  In  towns  incorporated  under  the  provisions  of  the  charters  of  Springfield 
and  Quincy,  ordinances  prohibiting  the  sale  of  ardent  spirits  must  be 
published,  before  a  penalty  can  be  enforced  under  them.  Barnett  v. 
Town  of  Neivarh,  62. 
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2  The  acknowledging-  and  recording  of  a  town  plat,  is  the  highest  evidence 
of  the  dedication  of  the  streets  and  alleys  marked  upon  it,  and  until 
the  town  becomes  incorporated,  the  streets  are  under  the  control  of 
the  county  authorities.  The  streets  as  platted  cannot  be  enlarged  or 
diminished,  but  the  County  Court  may  direct  how  much  of  a  street  shall 
be  worked  upon  or  improved.     Waugh  v.  Leech,  488. 

3.  Streets  dedicated  by  a  plat,  unless  lawfully  reclaimed  by  the  person  who 

has  platted,  will  forever  remain  to  the  use  of  the  public.    Ibid.  488. 

4.  The  law  does  not  require  that  evidence  of  title  to  the  land  platted 

shall  be  produced;  the  fact  of  platting  and  acknowledging,  are  acts  and 
evidence  of  ownership.     Ibid.  488. 

5.  Dedication  is  a  mixed  question  of  law  and  fact,  and  it  is  proper  to  say  to 

the  jury,  that  surveying  lots,  acknowledging  and  recording  a  town  plat, 
selling  the  lots  as  abutting  on  the  streets,  etc.,  amount  in  law  to  a  dedi- 
cation.   Ibid.  488. 

TOWNSHIP  ORGANIZATION. 

1.  Commissioners  of  highways,  before  opening  a  road,  should  give  eight 

days'  preliminary  notice;  and  twenty  days'  further  notice  should  be 
given  of  an  appeal  to  the  supervisors.     Corley  v.  Kennedy,  143. 

2.  The  supervisors  should  give  thirty  days'  notice  of  the  time  they  will  meet 

to  hear  the  appeal;  this  notice  to  be  given  after  the  filing  of  the  order 
in  the  office  of  the  town  clerk.     Ibid.  143. 

3.  The  appeal  may  be  by  various  persons  at  different  times;  but  they  should 

be  heard  at  the  same  time.    Ibid.  143^ 

TREASURY  NOTES. 

1.  The  jurisdiction  of  the  State,  on  the  subject  of  taxation  for  State  pur- 
poses, is  supreme;  over  which  the  Government  of  the  United  States  can 
have  no  power  or  control.    State  Treasurer  v.  Wright,  509. 

2  The  mandate  of  the  State  to  its  officers,  directing  them  to  collect  its  reve- 
nue in  gold  and  silver  coin  only,  cannot  be  disobeyed.  Congress  has 
not  power  or  jurisdiction  over  this  subject.    Ibid.  509. 

TRESPASS. 

1.  A  plea  of  not  guilty  in  an  action  of  trespass,  determines  nothing  as  to 

the  right  of  property.    Harris  v.  Miner,  135. 

2.  In  an  action  of  trespass  for  taking  personal  property,  proof  of  right  of 

possession  may  be  sufficient  to  sustain  the  action;  and  although  defend- 
ant may  prove  some  right  to  the  property  in  himself  or  others  who 
assisted  in  the  trespass,  it  is  no  justification.    Searles  v.  Crombie,  396. 

3.  The  right  of  property  may  be  in  one  person,  and  the  right  of  possession 

in  another.    Ibid.  396. 

4.  An  action  of  trespass  will  lie  against  a  steamboat  for  an  assault  and  bat- 

tery, committed  by  the  mate  or  other  officer  of  the  boat,  on  the  per- 


606  INDEX, 


son  of  a  passenger,  whilst  such  boat  is  being  navigated  on  the  rivers 
within  or  bordering  upon  this  State.    Loy  v.  Steamboat  Aubury,  412. 

5.  Direct  and  immediate  force  employed  by  one  person  against  another  with- 

out permission,  with  malice,  constitutes  trespass,  however  slight  the  in- 
jury produced;  but  it  is  otherwise,  if  the  force  is  used  with  permission. 
Cadivell  v.  Farrell,  438. 

6.  In  an  action  on  the  case  against  a  surgeon  for  unskillfully  performing  an 

operation,  the  joining  of  a  count  averring  that  the  operator  "  mali- 
ciously "  pretended  that  he  would  improve  the  appearance  of,  and  re- 
store the  eye  of  the  plaintiff,  with  the  intent  to  defraud  her  of  her 
money,  is  not  a  misjoinder.     Ibid.  438. 

TROVER. 

An  action  of  trover  for  the  conversion  of  a  promissory  note,  or  for  the 
conversion  of  bank  bills  received  upon  it,  may,  under  our  statute,  be 
maintained,  although  the  plaintiff  and  defendant  were  jointly  inter- 
ested in  the  note.    Boyle  v.  Levings,  314. 

TRUSTS— TRUST  DEEDS— TRUSTEES. 

A,  in  anticipation  of  a  purchase  of  land,  proposed  to  B  to  become  inter- 
ested with  him  in  it.  B  did  not  accept  the  proposition,  but  loaned 
money  to  A,  with  an  option  reserved  to  B  to  take  an  interest.  B  did 
not  give  any  notice  to  A  of  his  intention  to  take  the  interest;  did  not 
pay  or  offer  any  money  beyond  the  loan  with  which  to  secure  the  prop- 
erty, but  waited  till  it  appeared  that  the  purchase  was  a  profitable  one, 
then  filed  his  bill.  Held,  that  B  could  not  establish  a  trust  in  A  for  his 
benefit.  Had  he  contributed  to  the  payments  as  they  fell  due,  and 
treated  the  transaction  as  a  purchase,  it  might  have  created  a  resulting 
trust  in  favor  of  B.    Loomis  v.  Loomis,  454. 

See  Husband  and  Wife. 
USURY. 

1 .  Since  the  passage  of  the  act  of  1857,  in  relation  to  interest,  it  is  not 

necessary  to  set  up  usury  by  plea,  if  it  appears  from  the  contract  or  the 
declaration,  that  usurious  interest  has  been  reserved  or  taken.  Stock- 
ham  v.  3Iunson,  51. 

2.  The  statute  which  prohibits  corporations  from  interposing  the  defense  of 

usury,  applies  to  insurance  as  well  as  other  corporations.  Hartford 
Fire  Ins.  Co.  v.  Hadden,  260. 

3.  Where  a  conveyance  is  a  mortgage,  to  secure  a  loan  of  money,  the  mort- 

gagee has  a  right  to  a  return  of  his  money  with  six  per  cent,  interest, 
or,  in  default,  to  have  the  land  sold  on  foreclosure.  The  mortgagor  is 
entitled  to  a  conveyance  upon  fairly  reimbursing  the  mortgagee,  but 
he  is  not  entitled  to  any  penalties  because  of  usury  in  the  loan.  Hea- 
coch  v.  Swartivout,  291. 
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4.  If  one  of  the  parties  to  a  bill  has  paid  usurious  interest  upon  a  loan,  to 

secure  which  a  mortgage  has  been  given,  he  has  a  right  before  the  mat- 
ter is  adjusted,  to  claim  an  allowance  for  the  usury;  although  the  bill 
may  have  been  filed  by  his  creditors  to  restrain  the  sale  of  the  mortgaged 
premises.    Johnson  v.  Thompson,  352. 

5.  If  a  party  voluntarily  pays  a  note  and  usurious  interest,  he  cannot  recover 

the  usury  in  an  action  for  that  purpose.     Tompkins  v.  Hill,  519. 

VENUE. 

See  Affidavit.    Bill  of  Exceptions.    Supreme  Court. 

VOIR  DIRE. 

A  witness  who  is  objected  to  because  of  interest  in  the  event  of  the  suit, 
may  be  examined  on  his  voir  dire,  or  his  interest  may  be  shown  by  other 
witnesses,  but  resort  cannot  be  had  to  both  sources ;  nor  can  the  witness 
objected  to  be  called  to  contradict  those  who  have  testified  as  to  his  dis- 
qualification.   Divers y  v.  Will,  216. 

VOLUNTARY  ASSIGNMENT. 

See  Assignment. 

WARRANTY. 

An  action  will  lie  for  deceit  and  warranty  in  the  sale  of  a  horse;  no  mat- 
ter what  the  consideration  to  be  paid  was,  or  whether  it  was  paid  down 
or  not.    Applebee  v.  Rumery,  280. 

WILLS  AND  TESTAMENTS. 

1.  It  cannot  be  presumed,  against  proof,  that  a  person  wa3  insane,  merely 

because  his  mother  had  been  so.    Snow  v.  Benton,  308. 

2.  The  omission  to  name  a  child  in  a  last  will  does  not  of  itself  prove  that 

the  testator  was  incapacitated,  nor  will  such  omission  destroy  its  valid- 
ity. Ibid.  306. 
3  The  fact  that  a  testator  had  been  insane  some  years  prior  to  the  execu- 
tion of  his  last  will,  does  not  create  a  presumption  that  insanity  was 
present  at  the  time  of  the  publication  of  it;  especially  where  it  is  shown 
that  after  a  cure,  no  symptoms  of  a  return  of  the  malady  were  ever 
manifested.    Ibid.  306. 

WITNESS. 

1.  An  arbitrator  maybe  examined  as  a  witness  to  sustain,  but  not  to  im- 

peach, his  award.     Stone  v.  Atwood,  30. 

2.  A  witness  who  is  objected  to  because  of  interest  in  the  event  of  the  suit, 

may  be  examined  on  his  voir  dire,  or  his  interest  may  be  shown  by  other 
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witnesses,  but  resort  cannot  be  had  to  both  sources;  nor  can  the  witness 
objected  to,  be  called  to  contradict  those  who  have  testified  as  to  his 
disqualification.    Diversy  v.  Will,  216. 

3.  A  witness  can  only  be  impeached  by  a  direct  attack  upon  his  testimony 

and  character.  His  manner,  prejudices,  capacity,  etc.,  are  to  be  con- 
sidered by  the  jury,  but  unless  directly  impeached,  if  he  is  corroborated, 
a  witness  should  not  be  discredited.    Hansell  v.  Erickson,  257. 

4.  A  jury  should  not  discredit  an  unimpeached  witness,  whose  testimony  is 

corroborated,  and  who  is  in  no  respect  assailed.  Robinson  v.  Magarity, 
423. 

5.  A  person  may  be  a  witness  where  his  interests  are  equally  balanced. 

The  liability  of  the  witness,  and  not  his  responsibility,  is  the  test  of  his 
interest.    Montague  v.  Mitchell,  481. 
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